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ELBRIDGE L. RHODES v. EDGAR SAMUELS. 


FILED JANUARY 8, 1903. No. 12,220. 


1. Attachment: Levy: Lren. When an attachment is rightfully 
issued and levied upon property of the defendant, it creates a 
lien in favor of the plaintiff for the amount of his claim and 
for all costs, whether incident to the action or resulting from 
the special proceeding. 


Syllabus by court; catch-words by editor. 

*Succeeded George A. Day, whose opinion in State v. Omaha Nat. Bank, 66 
Nebr., 857, is the first filed during the term. Before the close of this term the 
commissioners were rearranged as follows: 

Department 1—Hastings, Ames, Oldham. 

Department 2—Barnes, Albert, Glanville (succeeded Lobingier), 

Department 3—Duffie, Kirkpatrick, Pound. 
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$ : : JUSTICE OF THE PEACE: Error. An error 
proceeding from an order of a justice of the peace discharging 
an attachment preserves and continues the lien of the attach- 
ment and brings the ruling of the justice before the district 
eourt for review. 


: PrenpINc Error ProckepIne, Justice May Try Case: 
JURISDICTION: CosTs. While the error proceeding is pending 
the justice may try and determine the action, but he is without 
jurisdiction or authority to make an order taxing the costs of 
the attachment to either party. 


Error: REVERSAL: ANCILLARY PROCEEDING: JURISDICTION 
oF JusticE. But when the district court has given its decision, 
and the order discharging the attachment has been reversed, 
the justice of the peace is reinvested with complete jurisdic- 
tion of the ancillary proceeding, and it is then his right and 
duty to tax the attachment costs against the unsuccessful 
party. 


PAYMENT OF JUDGMENT: EFFECT. Payment of a judgment 
rendered by a justice of the peace in favor of a party who has 
prosecuted error from an order discharging an attachment, 
will not, without payment of attachment costs rightfully in- 
curred, dissolve the lien of the attachment. 


: Error Procreepine: Costs. The costs of the error pro- 
ceeding, like other costs incident to the litigation, are secured 
by the attachment lien, and the attached property may be sold 
to satisfy the same. 


. Error: Justice: ATTACHMENT: Power or District Court. In an 


error proceeding from an order of a justice of the peace dis- 
charging an attachment, the only judgment which the district 
court is authorized to render and enforce is a judgment affirm- 
ing or reversing the order of the justice and taxing the costs 
incident to such proceeding. 


Error from Justice: DrsPosaAL oF CAUSE AFTER REVERSAL. Section 


na 


601 of the Code of Civil Procedure, which declares that when 
the judgment of a justice of the peace shall be reversed the 
cause shall be retained in the district court for trial, has ref- 
erence only to cases which have been entirely disposed of by 
final order or judgment, and which may be again tried and 
determined. 


Error from the district court for Butler county. Ac- 


tion for money due on contract. Ancillary proceeding in 
attachment; attachment discharged. Further history of 
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case appears in the opinion. Tried below before Sorn- 
BORGER, J. Mveversed. 


L. 8S. Hastings and H#. G. Hall, for plaintiff in error. 
E. W. Hale, contra. 


Suuuivan, C. J. 


In an action brought before a justice of the peace to re- 
cover money due upon contract, the plaintiff, Rhodes, 
caused an attachment to be issued and levied upon two 
horses and a buggy owned by the defendant, Samuels. 
Afterwards, on defendant’s motion, the justice made an 
order discharging the attachment. The plaintiff excepted 
to the order, and by proceeding in the manner indicated by 
section 236e, Code of Civil Procedure, secured a reversal 
of it in the district court. Meanwhile the action was tried 
before the justice of the peace, and judgment rendered in 
favor of the plaintiff for $26.05 and all costs except those 
made in the ancillary proceeding. This judgment was paid 
on the day it was rendered. The further history of the 
case is found in the journal of the district court, and is as 
follows: 

“And now on this 28th day of June, 1901, the same being 
a day of the regular May, 1901, term of the district court 
* for Butler county, Nebraska, this cause came on for hear- 
ing on the application of the plaintiff in error for an order 
to sell the attached property to pay costs of this suit and 
costs of keeping said attached property, the court, on con- 
sideration, overrules the same; to which ruling of the court 
the plaintiff in error duly excepts. And said cause com- 
ing for further hearing this day upon the motion of the 
plaintiff in error that the attached property be sold to pay 
costs of this proceeding in error, and the court, being well 
and fully advised in the premises, overrules the same; 
to which ruling of the court the said plaintiff in error 
duly excepts. And the said plaintiff in error not desiring 
to plead further in said cause, and electing to stand upon 
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his application and motion aforesaid, the court, on con- 
sideration, finds for the defendant in error and that plain- 
tiff in error has no cause of action; and the action is dis- 
missed at the costs of the plaintiff in error, made since the 
judgment sustaining the petition in error in said cause. 
And on motion of the defendant in error, and due con- 
sideration thereof had, it is ordered that the attachment 
in this action be, and the same hereby is, discharged, and 
the special constable ordered to return to the defendant in 
error the property taken under said attachment. It is 
therefore considered by the court that said action be, and 
the same hereby is, dismissed, and that the plaintiff re- 
cover his costs herein expended to the date of judgment 
sustaining petition in error, taxed at $16.42, and that the 
defendant recover his costs herein expended since the date 
of judgment sustaining the petition in error, taxed at 
$16.08, and it is ordered that execution be awarded in this 
court to carry into effect said judgment.” 

The theory upon which this decision was rendered, or 
at least the theory upon which counsel has attempted to 
defend it, is that the payment of the judgment rendered 
by the justice of the peace satisfied the plaintiff’s claim 
and released the property from the lien created by the 
attachment. It seems to us this view can not be sound. 
By the attachment plaintiff obtained security for his claim 
and for all costs, whether incident to the action or result- 
ing from the rightful use of the provisional remedy (JJiller 
v. James, 86 Ia, 242; 3 Am. & Eng. Ency. Law [2d ed.], 
222); and he was entitled to have the attached property, 
or so much of it as might be necessary, sold for the satis- 
faction of such claim and costs. Code of Civil Procedure, 
sec. 943. The proceeding in error preserved and continued 
the attachment lien (Adams County Bank v. Morgan, 26 
Nebr., 148) and brought the ruling of the justice of the 
peace on the motion to discharge the attachment before 
‘the district court for review. When the justice gave judg: 
ment in favor of the plaintiff, he was acting within the 
authority of section 236f of the Code of Civil Procedure, 
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which provides that “the original action shall proceed to 
trial and judgment in every other respect as though no 
writ of error had been prosecuted.” 

The costs of the attachment were not taxed by the 
justice, because, when the action was tried and de- 
jermined, the motion to discharge the attachment was 
still pending and the decision of the court upon the 
motion could not, of course, be anticipated. Besides, 
the qnestion of defendant’s liability for attachment 
costs being involved in the motion tc discharge the 
attachment, the justice was without jurisdiction or 
authority to deal with the matter. 2 Cyc. 970. But 
when the district court had given its decision and the 
order discharging the attachment had been reversed, the 
justice was reinvested with complete jurisdiction of the 
ancillary proceeding, and it was then his right and duty, 
upon a proper showing, to tax the costs of the attach- 
ment against the defendant and to order a sale of the 
attached property for the satisfaction of such costs. Code 
of Civil Procedure, sec. 943. The effect of the decision of 
the district court was to sustain the attachment and leave 
the property in the hands of the officer, subject to a lien 
in favor of plaintiff for the unpaid costs. The payment 
made by defendant did not discharge the lien, because it 
did not discharge his obligation. It was only a partial 
payment, because it did not cover the attachment costs 
that had already accrued. The costs of the error proceed- 
ing, like other costs incident to the litigation, were secured 
by the attachment lien, and plaintiff was entitled to have 
them satisfied by a sale of the attached property. 

Counsel on both sides seem to think that the reversal 
of the order of the justice of the peace had the effect of 
giving the district court exclusive jurisdiction of the at- 
tachment proceeding, but this, in our opinion, is an erro- 
neous view. Undoubtedly, the district court had authority 
to enforce its own judgment, but the only judgment it was 
authorized to render was a judgment affirming or revers- 
ing the order of the justice of the peace and taxing the 
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costs incident to the error proceeding. The cause could 
not be retained for trial. When the judgment of reversal 
was entered, the controversy in the district court was 
ended and no issue remained to be tried. The provision 
of section 601 of the Code of Civil Procedure, which de- 
clares that when the judgment of a justice of the peace 
shall be reversed the cause shall be retained for trial, has 
reference to cases which might have been brought by 
appeal to the district court for trial de nero; or perhaps 
it would, in view of the former state of the law on the 
subject of appeals, be more accurate to say cases which 
have been entirely disposed of in the justice’s court by 
final order or judgment. Such cases were the only ones 
which might be removed by appeal or error to the district 
court at the time section 601 was adopted. 

It results from what has been said that the judginent 
under review deprives the plaintiff of a substantial right 
and should, therefore, be reversed. 


REVERSED AND REMANDED. 


Horace A. KELLEY v. COUNTY OF GAGE.* 
FILED JANUARY 8, 1903. No. 12,573. 


1. Statutes: LetTrer oF THE Law: INTENTION OF LAWGIVER. In the 
exposition of statutes, the reason and intention of the lawgiver 
will control the strict letter of the law when the latter would 
lead to palpable injustice or absurdity. 


2. Revenue Act of 1879: LEGisLaTivE INTENT. By the adoption of 
section 131 of the revenue act of 1879, the legislature intended, 
not to make counties liable for the derelictions of the officers 
and agents of cities and villages, but only to change the tax- 
sale purchaser’s ground of action,—to take away the right to 
sue when there is a valid tax, and in its place to give the right 
to sue when the tax is void or the land not subject to taxation. 


3. County Clerk: County TREASURER. In dealing with taxes certified 
by city authorities to the county clerk, neither the county clerk 
nor county treasurer acts as agent of the cofinty. 


Syllabus by court; catch-words by editor. 
* Rehearing allowed. See opinion, p. 11, post. 
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4. Special Assessment: SALE or REAL Estate: WroneruL Act. When 
a tax or special assessment, certified to the county clerk by the 
proper authorities of a city or village, is void on account of 
some irregular action taken by such authorities, a sale of real 
estate for the non-payment of such tax or assessment does not 
result from the mistake or wrongful act of either the county 
clerk or county treasurer. 


5. Liability of County Under Revenue Act. A county is only liable 
under section 131 of the revenue act for the mistakes and 
wrongful acts of its own officers—the officers through whom 
its taxes are levied and collected. 


Error from the district court for Gage county. Action 
for the recovery of indemnity under section 131 of the gen- 
eral revenue law. ‘Tried below before Lerron, J. Jndg- 
ment for defendant. Plaintiff brings error. Affirmed. 


Alexander Q. Smith and William H. Ashby, for plaintiff 
in error. 


Babcock, Sackett & Spafford, contra. 


SULLIVAN, C. J. 


Horace A. Kelley, the holder of tax-sale certificates 
covering real estate upon which no taxes were due when 
the sales were made, having sued for indemnity under 
section 181 of the general revenue law, now brings to this 
court for review the record of an adverse judgment. The 
lots described in the certificates are situated in the city of 
Beatrice, and the taxes charged against them and certified 
by the city authorities to the county clerk of Gage county 
were what is commonly known as special assessments for 
improvements. These assessments were not made in the 
manner prescribed by the statute, and, according to the 
stipulation of the parties, were void. The irregularities 
which rendered them void did not, however, appear in the 
certificates sent, under the direction of the city authori- 
ties, to the county clerk. The clerk, therefore, in entering 
the assessments upon the tax lists, performed a duty 
plainly enjoined upon him by the statute. And in making 
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sales for the non-payment of these assessments the treas- 
urer was acting in obedience to the command of the clerk’s 
warrant; he was discharging a duty imposed by law. 
Neither of these officers made any mistake or did any 
wrongful act which resulted in the sales to plaintiff’s as- 
signor. The cause lay farther back; the making of the 
assessments and the certification of them to the county 
clerk were the acts from which the sales proceeded and 
without which they would not have been made. The sec- 
tion of the statute here in question provides: “When by 
mistake or wrongful act of the treasurer or other officer 
land has been sold on which no tax was due at the time, or 
whenever land is sold in consequence of error in describ- 
ing such land in the tax receipt, the county is to hold the 
purchaser harmless by paying him the amount of prin- 
cipal and interest and costs to which he would have been 
entitled had the land been rightfully sold, and the treas- 
urer or other officer and their bondsmen will be liable to 
the county to the amount of their official bond; or the pur- 
chaser, or his assignee, may recover iirectly of the treas- 
urer or other officer, in an action brought to recover the 
same in any court having jurisdiction of the amount, and 
judgment shall be against him and his bondsmen; but the 
treasurer or other officer and their bondsmen shall be 
liable only for their own and deputies’ acts.” According 
to the plain terms of this section the loss sustained by a 
tax-sale purchaser falls ultimately upon the person or per- 
sons through whose fault the sale was made. The county, 
as said in Hurd v. Hamiil, 10 Colo., 174, is liable in any 
event, but its liability is that of a surety; it is made to 
answer for the misconduct of the officers by which it levies 
and collects taxes, but it was not the intention of the legis- 
lature to make it liable for the mistakes and wrongful acts 
of city and village officers, with whom it has no business 
relations and over whom it has no control or authority. It 
is a well-settled rule in the interpretation of statutes that 
the reason and intention of the lawgiver will control the 
strict letter of the law when the latter would lead to pal- 
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pable injustice or absurdity. To require a county to answer 
for the negligence or delinquency of city or village offi- 
cers would be contrary to reason and monstrously unjust. 
A statute which would permit a city to retain money 
which had come into its treasury by reason of the mistake 
or wrongful act of its own officers, while compelling the 
county to reimburse the person whose money was so 
received ‘and retained, would be an anomaly in legisla- 
tion; it would run counter to the plainest principles of 
patural justice and would, we suppose, be without prece- 
dent or analogy anywhere. Why should a county make 
atonement for wrongs done by a city through officers 
which it had itself freely chosen? Why should municipal 
corporations be allowed to profit by the derelictions of 
their own officers? And why should the consequences of 
such derelictions be borne by the counties? It is hardly 
pessible to believe that a lawmaking body, composed of 
rational men, intended to tax property beyond corporate 
boundaries to swell municipal revenues, or that they in- 
tended to establish a rule of liability which would he at 
once condemned by the instinct and reason of all right- 
minded people. It is certain the original legislative pur- 
pose was to make counties liable only when, through the 
fault of their own officers, a tax sale failed to transfer title 
to the purchaser. Section 71 of the revenue act of 1869,* as 
wnended, was as follows: “When, by mistake, or wrongful 
act of the treasurer or other officer, land has been sold 
contrary to the provisions of this act, the county is to 
save the purchaser harmless by paving him the amount of 
principal and interest to which he would have been en- 
titled had the land been rightfully sold, and the treasurer, 
or other officer, and their sureties, shall be liable for the 
amount, on their bonds to the county, or the purchaser 
may recover the amount directly from the treasurer, or 
other officer, making such mistake or error.” Construing 
this section, it was held in Otoe County v. Gray, 10 Nebr., 
565, that if there was no tax due at the time of the sale, 


* Session Laws, 1871, p. 83. 
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there was no liability either against the county or the 
officer through whose fault the sale was made. By adopt- 
ing section 131 as part of the revenue law of 1879, it was 
evidently intended, not to make counties answerable for 
the mistakes and wrongful acts of municipal officers, but 
only to change the tax-rale purchaser’s ground of action,— 
to take away the right to sue when there is a valid tax and 
in its place to give the right to sue when the tax is void or 
the land not subject to taxation. In the case last cited and 
also in Kaeiscr v. Nuckolls County, 14 Nebr., 277, the 
words “other officer,” as used in section 71 of the act of 
1869, were interpreted to mean “other officer of the 
revenue,” and in Martin v. Kearney County, 62 Nebr., 538, 
it was held that “irregular action by a city council in 
making a levy of taxes for municipal purposes, resulting in 
the levy being declared illegal and void, is not a ‘mistake 
or wrongful act of the county treasurer or other officer,’ 
within the meaning of section 131, article 1, chapter 77, 
Compiled Statutes, for which the county can be held liable 
to refund to a purchaser at delinquent tax sale the illegal 
taxes so attempicd to be levied.” This last case is a direct 
adjudication of the question here in controversy. To the 
extent, at least, that the decision rests upon the proposi- 
tion quoted, it is sound law and is adhered to. 

In Merriam v. Otve County, 15 Nebr., 408, it was decided 
that it is only when a tax sale is made in consequence of a 
mistake or wrongful act, which is not matter of record, 
that the county is to save the purchaser harmless. This 
decision seems to be approved in Jfartin v. Kearney 
County. but whether it is a correct construction of the 
statute it is not now necessary to determine. It may, how- 
ever, be remarked that we are not aware that it has ever 
been directly or indirectly overruled. It is certainly not 
in conflict with Roberts v. Adams County, 18 Nebr., 471, 
20 Nebr., 411; Wilson v. Butler County, 26 Nebr., 676; or 
Fuller v. Colfax County, 33 Nebr., 716,—to which counsel 
for plaintiff have directed our attention. In those cases 
the lands sold were not subject to taxation, but that fact 
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did not appear of record. In other cases cited by counsel, 
such as Grant v. Bartholomew, 57 Nebr., 673, and John v. 
Connell, 61 Nebr., 267, the court was dealing with the 
rights of a purchaser at a tax sale which, although void 
on account of some irregularity, was made for the non- 
paynient of a valid tax. The construction of section 131 
was not involved. 

The judgment of the district court is affirmed, and upon 
these grounds: (1.) A county is only liable under section 
131 for the mistakes of its own officers—the officers through 
whom its taxes are levied and collected. (2.) In dealing 
with the Beatrice assessments, neither the county clerk 
nor county treasurer was acting as an officer or agent of 
the county. (3.) Neither of these officers made any mis- 
take or did any wrongful act within the meaning of sec- 


tion 131. 
AFFIRMED. 


The following opinion on rehearing was filed April 21, 
1904. Former judgment adhered to: 


Commissioner’s opinion, Department No. 3. 


Let It Stand as Decided. On reexamination the former judgment 
is adhered to. 


DuFFIs, C. 


I think that the former judgment entered by this court 
should be adhered to. The reasoning in the former opin- 
ion, page 6, ante, and also in Martin v. Kearney 
County, 62 Nebr., 538, is to my mind conclusive of the 
question in controversy. To hold that the county is liable, 
or that the legislature intended to make it liable, to a tax- 
sale purchaser for money invested by him in the purchase 
of real property delinquent for special or ordinary taxes 
levied by the authorities of a city, is to offer a premium to 
the city officials to neglect their duty in the manner and 
method of imposing taxes for municipal purposes, and 
to impose a penalty on the county and its inhabitants for 
a wrong done by third parties, officers over whom they 
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have no control and for whose official position they are 
not responsible. In the absence of a statute making the 
county liable to the tax-sale purchaser, when the sale is 
invalid for any reason, itis plain that the purchaser would 
have no remedy against the county. If the purchaser, in 
the absence of this statute, could not recover from the 
county for a sale for taxes levied by its own agents, it is 
equally plain to my mind that the county can not recover 
from the city on account of city taxes which it has re- 
funded, in the absence of a statute giving that right. I am 
clear that the law leaves the purchaser of lands delinquent 
for city taxes in the same position that he occupied before 
the enactment of section 131 of the revenne act of 1879. 
Where he bought at a sale for state and county taxes, he 
bought at his peril. But in relation to taxes levied by 
county authorities the legislature saw fit, on account of 
the needs of the state and county in promptly collecting 
their revenue, to offer as an inducement to those who 
would come forward and purchase lands upon which taxes 
were delinquent, to guarantee a return of their money 
with legal interest in case the sale was set aside because 
of any irreguarity in the imr»sition of the tax. That the 
legislature might assist the several city governments in 
this state in the same manner is not questioned, but that 
it has done so, or intended the provisions of section 131 to 
cover a sale for city taxes, is so improbable from the cir- 
cumstances of the case that I can not give my consent to 
such a construction of the law. 

It is recommended that the judgment heretofore entered 
be adhered to. 


SEpGwick, J., concurring. 


I consent to adhering to the former opinion in this case 
reluctantly and because we are committed to such con- 
struction of the statute in Martin v. Kearney County, 62 
Nebr., 538, and Otoe County v. Gray, 10 Nebr., 565, and 
not because I think it is based upon the better reason. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former opinion heretofore 
entered in this cause be adhered to. 


FORMER JUDGMENT ADHERED TO. 


CHICAGO, BuRLINGTON & QuINCY RAILROAD COMPANY Y. 
Lucip M. WINFREY. 


FILep JANUARY 8, 1903. No. 11,803. 


1. Conflicting Evidence. The finding of a jury on a disputed ques- 
tion of fact, when supported by sufficient competent evidence. 
will not be disturbed by a reviewing court, even though, from 
an examination of the record, the evidence seems to pre- 
ponderate to the contrary. 


2. Railroad: Inyury To PASSENGER: PRESUMPTION. It is the settled 
law of this state that when, in the operation of a train carry- 
ing passengers, an injury, results to one of them, the imputa- 
tion of negligence arises, and the liability to respond in dam- 
ages becomes fixed, unless it is made to appear that the injury 
arose from the criminal negligence of the passenger, or was 
the result of the violation of some express rule or regula- 
tion of the carrier, actually brought to the notice of the party 
injured. 


3. Negligence. Ordinarily the existence of negligence such as will 
justify or defeat a right of recovery for damages for an injury 
received by a passenger while being transported by a railway 
company is for the jury to determine as it determines other 
questions of fact. 


4. Contributory Negligence: PLEADING: CONFLICTING EVIDENCE: QUES- 
TION FOR JuRY. Where, upon an issue of fact raised by a plea 
of contributory negligence, the testimony is conflicting, or 
where the evidence as a whole is of such a character as that 
reasonable minds may fairly draw different conclusions there- 
from, it is for the jury and not the court to determine the 
question of contributory negligence. 


5. : 3 : QUESTION FoR CoURT. It is only where the 
facts are not in controversy or the evidence is of such a char- 
acter as but one rational inference can be drawn therefrom, 
that the court is warranted in determinirg the question of 
negligence as a matter of law. 


Syllabus by court; catch-words by editor. 


a 
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6. Passenger: LEAVING TRAIN: NEGLIGENCE. It is not necessarily 
gross negligence in every caSe for a passenger to attempt to 
leave a train, even though at the time it be in motion.. 


2. : 7 : WILLFUL DisREGARD OF DaNncER. Contribu- 
tory negligence on the part of a passenger which will avoid 
a recovery must be an act committed under such circumstance 
as to render it obviously and necessarily perilous, and to show 
a willful disregard of the danger incurred thereby. 


8. : : PrersonaL Ingury: REcovery. Plaintiff was a 
passenger on defendant company’s train. When she had 
reached her destination, and while attempting to leave the 
ear in which she was riding, and before she had reached the 
door, the train began to move and she was compelled to choose 
instantly and without time for reflection as to her course of 
action, and continued the act of alighting from the train, and 
in doing so was injured thereby. Held, That such action would 
not of itself necessarily bar a recovery, and that the question 
of contributory negligence was properly submitted to the 
jury, and its determination thereof was final. 


9. Criminal Negligence. “Criminal negligence,” as used in the stat- 
ute, which will defeat a recovery for an injury received by 
a passenger is defined to mean gross negligence, such as 
amounts to a reckless disregard’ of one’s own safety, and a 
willful indifference to the consequence liable to follow. Union 
P. R. Co. v. Porter, 38 Nebr., 226. 


10. Evidence. Evidence examined, and held sufficient to support the 
verdict of the jury. 


11, Instructions. Certain instructions complained of, given to the 
jury, examined, and held not to be prejudicially erroneous. 


Error from the district court for Nemaha county. Ac- 
. tion against a common carrier for personal injury. ‘Tried 
below before STULL, J. Affirmed. 


B. F. Neal, J. W. Deweese and Frank Elmer Bishop, for 
plaintiff in error. 


H. A. Lambert, E. B. Quackenbush and W. C. Lam- 
_ bert, contra. 


Horcoms, J. 


Plaintiff began an action and recovered a judgment for 
damages against the defendant railroad company because 
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of alleged personal injuries sustained by her in alighting 
from one of its passenger cars, which had begun to move 
from the station before she alighted, where she left the 
train. The defendant company prosecutes error. 

It appears that the plaintiff purchased from the defend- 
ant company, through one of its agents at a station on its 
road in Iowa, a ticket to carry her to the station of 
Bracken, in Nemaha county, this state. When she asked 
for a ticket to Bracken, for some reason she was informed 
by the station agent in Iowa that he could not sell her a 
ticket to that station, but could to Auburn, which was the 
next stopping place immediately west of Bracken, and 
that by informing the conductor of her desire to leave the 
train at Bracken, she would be allowed to get off at that 
place, as desired. Under this arrangement the ticket was 
purchased, and her baggage checked to the town of Au- 
burn, and the plaintiff thereupon became a passenger, hav- 
ing for her destination the station of Bracken, instead of 
Auburn, as her ticket and baggage check seemed to indi- 
cate. The pith of the controversy becomes apparent by 
reading the following excerpts from tle pleadings. In the 
petition it is alleged “that as soon as said train had 
stopped at said station of Bracken, this plaintiff gathered 
up her said baggage and personal effects and started to 
the front end of said car to leave the same and alight there- 
from. That plaintiff had reason to expect and did expect 
that said conductor would be at said point to aid her in 
alighting from said car. That at or about the time plain- 
tiff reached the front end of said car, and but a few mo- 
ments after the same had stopped, the said defendant, its 
agents, and employees negligently and carelessly started 
said car and train and continued to move negligently and 
carelessly the same, and while said train was moving 
slowly, as plaintiff thought, and had moved but a short 
distance forward, and becoming suddenly convinced that 
said train had started on its journey to the next station, 
plaintiff passed down the steps of said car and stepped 
therefrom to the ground. * ¥ * That in alighting from 
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said train as aforesaid, without any fault, carelessness, or 
negligence on her part, plaintiff was violently thrown to 
the ground and then and there and thereby was seriously 
and permanently injured.” To this it is answered by 
the defendant: “The defendant further alleges that 
while the plaintiff was riding as a passenger on the 
defendant’s train, and before she reached her destination, 
and between the stations of Bracken and Auburn in the 
state of Nebraska, and while the train was running, she, 
without any notice to the conductor or trainmen, went out 
of the coach in which she was riding and jumped off on 
the ground; and that in thus jumping off while the train 
was running, she was thrown off her feet and fell onto the 
ground; but this defendant is not advised as to whether 
she was injured by said fall,or the extent. of such injury; 
but alleges the fact to be that whatever injuries she 
sustained, if any, the same were sustained and caused by 
her own willful misconduct and carelessness, and without 
any fault or negligence on the part of this defendant.” It 
is disclosed by the evidence that between the starting point 
and the destination of the plaintiff there were two con- 
ductors in charge of the train on which plaintiff was rid- 
ing as a passenger, a change having taken place at Ne- 
braska City. It further appears that the plaintiff in- 
- formed the conductor to whom she first presented her 
ticket of her arrangement with the station agent at the 
time of its purchase, and of her destination being Bracken, 
regarding which there is no controversy in the evidence. 
There is, however, a very sharp and irreconcilable conflict 
as to whether she informed the Nebraska conductor, who 
was in charge of the train when it reached the station 
where she designed to leave it. of the circuinstances re- 
lating to the purchase of her ticket, and of her wish to 
leave the train at the point mentioned. Regarding this 
phase of the case, the court instructed the jury unquali- 
fiedly that before the plaintiff could recover, they must 
find from the evidence “that between Nebraska City and 
Bracken on the train in question the plaintiff notified the 
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conductor in charge of the train that she was riding on, 
that she desired to leave the train at Bracken.” The evi- 
dence, to us, seems to preponderate in favor of the com- 
pany’s contention, to the effect that the conductor had no 
knowledge or notice that the defendant was a passenger, 
Otherwise than as her ticket indicated, whose destination 
was Auburn. There was, however, positive and direct tes- 
timony that she cid notify the conductor last in charge of 
the train of her desire to get off at Bracken; and the jury 
having resolved the disputed point in her favor, and they 
being the judges of the credibility of the several witnesses 
and of the weight to be attached to the testimony of each 
and all of them, it is not the province of the court to over- 
turn the jury’s finding in this respect, when supported hy 
sufficient competent evidence, as we think it was in the 
present instance. Assuming, then, as we must do under 
the jury’s finding on the court’s mmstruetion, that the con- 
ductor was notified of the plaintiff’s desire to leave the 
train at the station of Bracken, and that in attempting 
to leave it at that place she received injuries in alighting 
therefrom, by its being moved forward before she had 
safely stepped off the car in which she was riding, we pass 
to the consideration of some of the other alleged errors 
complained of in brief of counsel for defendant company. 

Counsel say: “The principal error relied upon is the 
fact disclosed by the petition and the evidence that the 
plaintiff below voluntarily jumped off of the defendant’s 
train while it was in motion.” he facts, as gleaned from 
the record, prove, or tend to prove, that as the train neared 
the station the plaintiff gathered her baggage and placed 
it in the aisle of the car, by the seat in which she was sit- 
ting. Whether she was acquainted with the country and 
knew that she was nearing the station, or whether she was 
advised of that fact by a traveling comnanion who sat in 
the seat with her, itis manifest that she was cognizant of 
the fact that she was nearing the station, and made prep- 
arations to leave the car accordingly. The conductor 
passed through the car, called out the station, and, as the 
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train slowed up or stopped at the station, the plaintiff 
gathered up her baggage and started to leave the car 
through the front deor. Before or about the time she 
reached the door, the train began to move, and she passed 
on out and down the steps, attended by a gentleman pas- 
senger, who appareptly was endeavoring to assist her to 
alight. She stepped from the platform and steps of the 
ear, and in doing so was thrown on the ground and re- 
ceived the injuries of which she complains. The conductor 
had left the train, stepped on the depot platform, and 
reentered from the rear platform of the car. Upon enter- 
ing, he was advised that a lady was endeavoring to get off 
in front, but before he could reach the front end of the car 
the plaintiff hed alighted in the manner stated. There is 
some conflict in the evidence as to whether the plaintiff 
left the train promptly when it stopped, but an exanina- 
tion of the evidence satisfies us that her movements justify 
a finding that she acted with all the promptness in 
leaving the car that could be asked for by the most exact- 
ing. In fact, soine of the evidence tends to show that she 
started to leave the car before it came to a full stop. Other 
evidence fully warrants the inference that at least, im- 
mediately upon the stopping of the train, and without any 
appreciable delay, she started to leave the car. While 
there is some evidence that after the train stopped, and 
about the time it began to move on to the next station, 
plaintiff made a remark indicating that she had forgotten 
that that was the place where she had intended to get off, 
and then attempted to leave the car, other evidence of 
prompt action on her part is in the record, sufficient to 
overcome the testimony of this character. We are satis- 
fied that an examination of the whole of the evidence on 
the subject warrants the inference that the plaintiff, im- 
mediately upon the stopping of the train, and with all 
reasonable dispatch, started to leave the car when she had 
reached her destination, of which she was fully cognizant. 
Further than that, it is a reasonable inference from the 
evidence that she started to leave the car before the train 
came to a standstill, 
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Another important item of evidence having a material 
bearing on the case is with respect to the period of time 
the train was stopped at the station. Some of the testi- 
mony indicates that it did not come to a complete stop. 
Some of the witnesses testify that it stopped but for a few 
seconds. The testimony of others varies in time from eight 
or ten to thirty seconds. It is evident that the stop was 
very brief, and, under the theory of the defendant, we can 
readily believe that in view of the fact that the place was 
a small way station, with no passengers to get off or on, 
and probably but little, if anv, mail or baggage matter, 
it was regarded as unnecessary by those in charge of the 
train to more than merely stop at the station, and to. 
scarcely allow the train to come to a standstill before 
starting onward again. The very brief period the train 
stopped, if it stopped at all, manifestly was the real cause 
of the injury. The train scarcely stopped at the station, 
and the plaintiff, however active and prompt, was unable 
to alight before the train continued on its journey. 

Should the defendant be held liable to respond in dam- 
ages under the facts as narrated in the résumé of the tes. 
timony just given? It is manifest the plaintiff knew that 
the train was in motion when she attempted to step from 
the car, and must have, in the nature of things, known 
that some risk attended her action in thus alighting. It 
is, we think, equally clear that she relied upon the train 
being stopped for sufiicient time to allow her to alight, and 
was, when the train started on, compelled to choose on 
the spur of the moment between carrying out her previ- 
ously formed intention to leave the train, under the belief 
that the opportunity would be afforded her to do so, and 
remaining on the car until the train could be stopped, 
because she had failed to get off, or remain thereon until 
she had reached the next station, and thus be carried that 
distance beyond her destination. It will not, we appre- 
hend, be seriously controverted that it was the duty of the 
defendant company, through its servants in charge of the 
train, as a common carrier, to afford to its passengers at 
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each station, when their destination is reached and they 
desire to leave the train, a reasonable time to do so, and 
to afford a reasonable opportnuity to alight therefrom 
before the train is moved on to its next stopping place, 
and that the failure to do so, from which an injury re- 
sulted, would constitute negligence, for which, and the 
damages resulting therefrom, the carrier would be held re- 
sponsible. This rule of law is practically conceded by the 
defendant company in the two following instructions to 
the jury, requested by it to be given at the trial, which was 
done. As the instructions present clearly the theory of 
the defense, we incorporate them here in full. They are as 
follows: 

“4th. If the jury find from the evidence that the plaintiff 
did notify the conductor who had charge of the train run- 
ning through the station of Kracken that she wanted to 
get off at said station, then you are instructed that it was 
the duty of the conductor to stop the train at said station 
the usual and re ‘sonable length of time to allow the plain- 
tiff to alight in safety from said train; but that there was 
no legal obligation or duty on his part that he should 
personally take hold of the plaintiff to assist her in alight- 
ing from the train. If the plaintiff intended to stop at 
Bracken it was her duty when the train stopped to 
promptly leave the car and step out on the platform of 
said station while the train was standing at sid station.” 

“th. If the jury believes from the evidence that al- 
though the plaintiff held and presented to the conductor 
having charge of the train running through the station 
of Bracken and Auburn, a ticket to the station of Auburn, 
and you find from the evidence that she notified him that 
her destination was the station of Bracken, and that she 
wanted to get off there; and you are convinced that that 
is true, then it was the duty of the conductor to stop said 
train at said station of Bracken as heretofore explained 
to you, so as to allow the plaintiff to safely alight there- 
from. But you are further instructed. that if the con- 
ductor did not do his duty in that respect, and the plain- 
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tiff did not have sufficient time to alight from said train 
at the said station of Bracken, this failure of duty on the 
part of the conductor would not of itself justify the plain- 
tiff in jumping from the moving train.” 

But it is insisted by the defendant that the proximate 
cause of the injury was not, in fact, the starting of the 
train as it left the station, but the act of the defendant in 
stepping from the car after it had commenced to move, 
and while in motion, which act constituted such gross 
negligence on her part as to preclude a recovery for the 
damage resulting therefrom. To draw the distinction a 
little clearer, if it may be done, the contention is, as we 
understand counsel, that if the plaintiff, while in the act 
of stepping from the car platform to the station platform, 
had been thrown down and injured because the train be- 
gan to move before she had alighted therefrom, and with- 
out a reasonable opportunity being given therefor, this 
would constitute negligence for which an action would lie; 
but if the train was in motion at the time she attempted 
to leave the car, and her effort was to step from the plat- 
form of the car while the train was in motion, she being 
aware of that fact, then the proximate cause of the injury 
was the act of stepping from a moving train, which in it- 
self would constitute contributory negligence of a gross 
or criminal character, under our statute, and thereby ab- 
solve the carrier from liability. The statute referred to 
(Compiled Statutes, ch. 72, art. 1, sec. 3) has been fre- 
quently considered and construed by this court. It is a 
well-settled rule that when, in the operation of a train 
carrying passengers, an injury results to one of them, the 
imputation of negligence arises, and the liability to respond 
in damages becomes fixed unless it ig made to appear that 
the injury arose from the criminal negligence of the pas- 
senger, or was the result of the violation of some express 
rule or regulation of the carrier actually brought to the 
notice of the party injured. Union P. R. Co. v. Porter, 38 
Nebr., 226; Chicago, R. I. & P. R. Co. v. Zernecke, 59 Nebr., 
689; Chicago, B. & Q. R. Co. v. Wolfe, 61 Nebr., 502, In 
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Union P. R. Co. v. Porter, supra, it is said (p. 233): 
“The existence of negligence, as justifying or defeating 
a right of recovery, is for the jury to determine as it de- 
termines any other question of fact. If the jury find 
negligence as against the defendant, such’as to justify a 
recovery, or find contributory negligence such that a re- 
covery can not be had, such finding must stand, unless it 
has no support in the evidence considcred, just as must 
any other essential finding of fact. It is useless, therefore, 
to urge that the presiding judge is the proper trier of 
questions of this kind, and that as to such he should find 
the presence or absence of negligence upon the weight of 
the testimony, or instruct the jury to find its presence or 
absence according as a given fact or group of facts shall 
be proved or disproved. The court can but state to the 
jury the law applicable to the facts in respect to which 
evidence has been introduced. It thereupon remains with 
the jury to determine the existence of the essential facts. 
If there is no evidence such as the jury should act upon 
in its province, the court should instruct accordingly, or 
set aside the verdict as wnsupported by the proofs.” 
Whetlier the plaintiff was guilty of negligence of a gross 
and willful character, within the meaning of the statute, 
was a question of fact to be determined by the jury from 
the evidence. Where the testimony is conflicting, as it is 
in the case at bar, or where from a conceded state of facts 
the evidence is of such a character as that reasonable minds 
may fairly draw different conclusions therefrom, it is 
for the jury, and not the court, to determine the question. 
It is only where the facts are not in controversy, or the 
evidence is of such a character as but one rational in- 
ference can be drawn therefrom, that the court is war- 
ranted in determining the question of negligence as a mat- 
ter of law. In the case at bar we entertain no doubt but 
that the question of contributory negligence, such as would 
avoid a recovery against the defendant, was a question of 
fact, to be determined by the jury under proper instruc- 
tions from the court. It is not necessarily gross negligence 


VOL. 67.] JANUARY TERM, 1903. 23 


Chicago, B. & Q. R. Co. v. Winfrey. 


in every case for a passenger to attempt to leave a train, 
even though at the time it be in motion. This is the set- 
tled doctrine in this jurisdiction, as announced by the prior 
decisions of the court. Whether or not such an act con- 
stitutes gross negligence, such as wonld prevent a recovery 
for damages sustained, must depend upon the facts and 
circumstances surrounding each individual transaction. 
If the act be one showing a willful disregard of one’s own 
safety, and a deliberate assumption of the risk and danger 
consequent thereon, unattended by circumstances calcu- 
lated to create excitement or alarm, and regarding which 
every one of common sense must know is fraught with 
danger, then no recovery can be had. Chicago, B. & Q. RB. 
Co. v. Martelle, 65 Nebr., 540. It is said in Chicago, B. 
& Q. R. Co. v. Landauer, 36 Nebr., 642: “Where it is im- 
possible to infer negligence from the established facts 
without reasoning irrationally and contrary to common 
sense and the experience of average men, it is not a ques- 
tion for the jury, and the court should direct a verdict.” 
In the same case it is further held that contributory negli- 
gence on the part of a passenger which will avoid a re- 
covery must be an act committed under such circumstances 
as to render it obviously and necessarily perilous, and to 
show a willful disregard of the danger incurred thereby. 

The plaintiff in the case at bar was proceeding to alight 
from the train when it had stopped at her destination, 
under the belief that she would be afforded a reasonable 
opportunity to accomplish the act in safety. While en- 
gaged in the performance of the act, by the starting of the 
train, or the failure to allow her a reasonable time to 
alight, which can be regarded only a wrongful and negli- 
gent act of the carrier, she was placed in a position where 
she had to choose instantly, and without time for reflection, 
between two lines of action;—one a continuation of the 
act of alighting, and the other a retracing of her steps, and 
remaining on the train till the next station was reached. 
Acting under such cireumstances, and compelled to so act 
because of the negligent act of the carrier, she left the 
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train, and in doing +o received the injury for which she 
seeks a recovery in damages. Such action would not, in 
our judgement. amount to gross uegligence, such as would 
preclude a recovery for the damages received as a result 
thereof. In any view of the subject, under the controverted 
facts in the case, the question was one for the jury, and 
its determination thereof, when properly submitted, be- 
comes final. The case at bar is semewhat analogous to that 
of Chicago, B. EQ. R. Co. v. Hyatt, 48 Nebr., 161, where a 
verdict for the plaintiff was upheld under facts less favor- 
able to a right of recovery than those disclosed by the 
record herein. It appears from the opinion in that case 
that the passenger having arrived at her destination, and 
the train making its usual stop, the plaintiff immediately 
went out upon the platform of the car in which she was 
riding, for the purpose of getting off; and finding that the 
car had not reached the station platform, and the ground 
being covered with water, which, with the height of the car- 
step, prevented her froin there alighting, she then, at the 
suggestion of a passenger, passed through the coach im- 
mediately in front, in order to reach the platform, and by 
the time she had reached the centre of it she ascertained 
the train was moving slowly toward the next station, yet 
she hurried through the car, and on reaching the front 
platform thereof, jumped off, receiving an injury, for 
which a recovery in damages was sustained. The case 
cited but followed and adhered to the rime annonneced in 
Union P. R. Co. v. Porter, supra. In the Hyatt Case, 
“eriminal negligence,” as used in the statute, was defined 
to mean gross negligence, such as amounts to reckless dis- 
regard of one’s own safety and a willful indifference to 
the consequences liable to follow. To the same effect are 
Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 143; Missouri 
P. R. Co. v. Baier, 87 Nebr., 285; Chicago, B. & Q. R. Co. 
v. Hague, 48 Nebr., 97. 

From what has been said, we reach the conclusion that 
whether or not plaintiff was guilty of gross negligence in 
attempting to alight from the train under the circum- 
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stances was a question of fact, to be determined by the 
jury, and that its verdict thereon can not be controlled 
by the court, and the question determined as one of law. 
We are also of the opinion that the evidence regarding the 
issue of fact as to the alleged contributory negligence on 
the part of the plaintiff is sufficient to sustain the finding 
of the jury. as evidenced by its verdict, and that it can not 
rightfully be disturbed on the ground that her action and 
conduct was gross negligence per se. 

Some complaint is made as to some of the instructions 
of the court given to the jury. Upon the whole, we are con- 
strained to believe that the instructions were as favorable 
to the defendant as could rightfully be asked for. The case 
seems to have been submitted to the jury very largely on 
the theory of the defendant as to the law applicable to the 
evidence. When all the instructions are considered and 
construed together, as should be done, they appear to have 
fairly submitted the issues of fact to the jury for its de- 
termination. An instruction given by the court, and which 
is excepted to, stated the law correctly, as an abstract 
proposition, and appears to have been copied from the 
syllabus in Chicago, B. &€ Q. R. Co. v. Landauer, supra. 
The instruction was not entirely applicable, under the 
evidence, but it could not, nor did it, we apprehend, mis- 
lead the jury, or operate to the prejudice of the defendant. 

An examination of the entire record, having in mind the 
errors assigned for reversal of the judgment, leads to the 
conclusion that no prejudicial error is apparent, and that 
the judgment should be affirmed, which is accordingly 
done. 

AFFIRMED. 
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ANDREW J. EWINGS, APPELLANT, V. SOLOMON HOFFINE, 
AVPELLER. 


FILED JANUARY 8, 1903. No. 12,706. 


Appeal: Law Acrion: JuRispicTion: Disrricr Court: SUPREME 
Court. An appeal from an order or judgment of the district 
court in a Jaw action does not invest this court with jurisdic- 
tion of the cause. Uecker v. Magdanz, 62 Nebr., 618; Hayden v. 
Hale, 57 Nebr., 349. 


APPEAL from the district court for Otoe county. The 
appeal was from an order taxing costs upon an application 
to amend pleadings. No jurisdiction. Heard below before 
JESSEN, J. Dismissed. 


William F. Moran, for appellant. 
Edicin F. Warren, contra. 


Hoicomps, J. 


This is an attempted appeal from an order of the district 
court taxing against the plaintiff all costs of an action 
made at a designated term of said court held during the 
pendency thereof. From the stipulations in the record 
which it is agreed “shall stand as ani for the transcript, 
bill of exceptions, and record in such action,” it is disclosed 
that the action as originally begun was equitable in char- 
acter, and that at the March, 1898, terin of court, after trial 
began, the plaintiff requested and was permitted to ameud 
his petition, and the cause was ordered continued at the 
cost of the plaintiff for the term. It was for the purpose 
of making this order effective, which seems never to have 
been done by a taxation of the costs in pursuance thereof, 
that the order complained of was entered of record. After 
the continuance referred to, the pleadings were recast and 
the action became one at law in ejectment. The cause was 
tried twice in the district court, and after each trial the 
record was brought here for review by a proceeding i in 
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error. After remanding the cause the second time for final 
disposition in pursuance of the mandate of this court, 
on motion of defendant’s counsel the order complained 
of was entered taxing against plaintiff all costs of the 
term at which the continuance referred to was taken. It 
is at once apparent from the forgoing statement that this 
court is without appellate jurisdiction to review the order 
complained of. It is only in actions in equity that either 
party may appeal from the judgment, decree, or final 
order, rendered or made by the district court, to the su- 
preme court. Code of Civil Procedure, see. 675; Whalen 
v. Kitchen, 61 Neby., 829; Uecker v. Magdanz, 62 Nebr., 
618. <As no petition in error is presented, and no such 
record brought here as gives to this court jurisdiction to 
review the action of the trial court leading to the order 
taxing costs, of which the plaintiff complains, by proceed- 
ing in error, the only proper disposition we can make of 
the cause is to dismiss the appeal, which is accordingly 
done. A motion to smmiarily dismiss the appeal has 
heretofore been overruled tentatively until a full examin- 
ation of the record was made. Such examination leads to 
the conclusion we have just announced. The appeal is 
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BENJAMIN BEHA ET AL. V. STATE OF NEBRASKA. 
FILED JANUARY 8, 1903. No. 12,718. 


1. Statutes: RerraLt By ImrnicaTion. The repeal of a statute by 
implication is not favored, and it is only where two statutes 
relating to the same sybject are so repugnant to each other 
that both can not be enforced that the last one enacted will 
supersede the former and repeal it by implication. 


2. Act of Legislature: Foop Commission. The act of the legislature 
of 1899, entitled “Food Commission” (Compiled Statutes, 1901, 
ch. 33), does not by implication repeal the act of 1895 (Session 
Laws, ch. 78), entitled “An act concerning imitation butter and 
imitation cheese.” ete., or any part thereof; said last-men- 
tioned act being incorporated into the 1901 Compiled Statutes 
as section 245m! et seq. of the Criminal Code. 
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3. Criminal Code: ‘Va Lip EXeERcIsr OF PoLICE PowrErR. The act of 
1895 (Criminal Code, section 245m, et seq.), forbidding the 
selling or’ keeping for sale “imitation butter” colored so 
as to resemble butter made from pure milk, or the cream 
thereof, and the other regulations imposed by the act, is a 
valid exercise of the police power of the state; and it is com- 
petent for the legislature to provide such regulations as therein 
prescribed and to enact suitable penalties for their violation, 
for the better protection of the public health, and to prevent 
fraud and deception. 


Error from the district court for Lancaster county. 
Conviction of selling oleomargarine colored to resemble 
butter. Tried below before CorNisH, J. Affirmed. 


Henry H. Wilson and Elmer W. Brown, for plaintiffs in 
error. 


Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, for the state. 


Hotcome, J. 


The defendants in the trial court, who appear here as 
plaintiffs in error, were convicted of violating the pro- 
visions of section 245m? of the Criminal Code (Session 
Laws, 1895, ch. 78, sec. 2). They were charged with hav- 
ing sold and with keeping for sale oleomargarine or im- 
itation butter, colored to resemble butter made of milk 
and the cream thereof, the product of the dairy. 

One of the grounds presented on which a reversal of the 
judgment of the lower court is asked is that the section on 
which the prosecution is grounded has no legal existence. 
It is argued that the provisions of the act of 1895 provid- 
ing for punishment for selling or keeping for sale “imita- 
tion butter” colored so as to resemble the genuine article 
were repealed by implication by the passage of the act of 
1899 entitled “Food Commission.” Session Laws, 1899, 
ch. 35; Compiled Statutes, 1901, ch. 33. The substance of 
the argument is that by the latter act it was made lawful 
to sell imitation butter, even though colored to resemble 
the genuine article, which of necessity would repeal the 
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provisions of the former act making it unlawful to sell or 
keep for sale such product so colored to resemble the pro- 
duct of the dairy, because of the repugnance and incon- 
sistency of the two acts. An examination of the acts of 
1895 and 1899 compels the conclusion, we think, that there 
is no inconsistency or repugnancy between the two, and 
that the only bearing the latter has on the former is to 
require the dealer in “imitation butter,” as therein defined, 
to take out a license or permit as an element of reentation 
before he is authorized to engage in handling the product 
by buying and selling the same. 

The act of 1895 is “An act concerning imitation butter 
and imitation cheese, defining the same, prohibiting their 
being colored in semblance of butter, and cheese, regulat- 
ing their manufacture, shipping and selling, and protect- 
ing the consumers at the table, and prescribing penalties 
for the violation thereof.” Bv section 1 imitation butter 
is defined as every article, substitute or compound, other 
than that produced from pure milk or cream from the 
same, made in the semblance of butter and designed to be 
used as a substitute for the same, provided, it is said, the 
use of salt, rennet, and other harmless coloring matter for 
coloring the product of pure milk or cream shall not be 
construed to render such product an imitation. Section 2 
declares that no person shall coat, powder or color with 
annatto or any coloring matter whatever any substance 
designed as a substitute for butter or cheese, whereby such 
substitute or product, so colored or compounded, shall be 
made to resemble butter or cheese, the product of the - 
dairy, and provides a suitable penalty for its violation. 
It is also provided that this same section shall not be con- 
strued to prohibit the manufacture and sale, under the 
regulations provided for in the act, of substances designed 
to be used as a substitute for butter, and not manufactured 
or colored as therein prohibited. Briefly, then, the act of 
1895 divides the product of the dairy, which we term 
“butter” and all substitutes thereof, such as oleomargarine, 
butterine, and “imitation butter,” into two classes, with 
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restrictions and penalties attached for the purpose of 
prohibiting the substitutes from being colored so as to 
resemble the genuine article, and with certain regulations 
permitting the sale of the substituted article when sold 
for what it actually is, and not as genuine butter. 

The act of 1899 creates a food commission and regulates 
the manufacture and sale of foods, including “imitation 
butter” and “imitation cheese,” and dairy products, and 
provides for a system of reports, inspection, and the issu- 
ance of permits, fixing fees for the same, and providing 
penalties for a violation of the act. Compiled Statutes, 
1901, ch. 33. By section 6 it is enacted that every person, 
firm or corporation who sells or offers for sale or has in his 
possession for sale, “imitation butter” in packages con- 
taining ten pounds or more, shall be deemed a wholesale 
dealer, and in packages containing less than ten pounds 
shall be deemed a retail dealer, in “imitation butter’; 
and by section 7 it is made unlawful for any wholesale or 
retail dealer in “imitation butter” to engage in the busi- 
ness of handling or having in his possession for sale or 
Selling, “imitation butter,” without first procuring from 
the food commissioner an annual permit, such permit de- 
scribing the occupation and place of business of the per- 
son, firm, or corporation receiving the same, and condi- 
tioned on the faithful observance of the laws of the state 
by the recipient thereof. The latter act, it will be ob- 
served, in nowise affects the provisions of the former, nor 
the definitions as therein found by which to distinguish 


- the dairy product from the substitutes; nor does it in terms 


directly or inferentially seek to make lawful the sale of 
“imitation butter” by securing a license or permit for the 
keepiug or selling of the substitute, when compounded or 
colored, contrary to the provisions of the act of 1895, so 
as to resenible genuine butter. The latter act can be re- 
garded only in the nature of an additional regulation, 
which requires the dealer of the substitute article to obtain 
a permit before engaging in the business, and leaves un- 
affected otherwise all of the provisions of the act of 1895. 
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It is not by the act first passed made unlawful for one to 
sell or keep for sale oleomargarine or imitation butter, 
when not colored for the purpose of making it resemble 
butter as made from pure milk and the cream thereof. The 

‘act of 1899 but provides that the dealer in “imitation but- 

ter,” which may be sold under the regulations and in the 
manner prescribed by the first act, must submit to the 
additional regulation of securing a permit from the food 
commission before engaging in the business. It is said by 
this court that it is only where two statutes on the same 
subject are so repugnant to each other that both can not 
be enforced that the last one enacted will supersede the 
former and repeal it by implication. State v. dloore, 48 
Nebr., 870. The rule is general that repeals by implica- 
tion are not favored, and the statute will not be declared 
so repealed unless the repugnancy between the new statute 
and the old one is plain and unavoidable. Albert v. Tiwo- 
hig, 35 Nebr., 563. We find no inconsistency or repug- 
nancy in the two acts, and are therefore of the opinion that 
the act of 1899 does not by implication repeal the act of 
1895, or any part thereof. 

It.is next argued that the provisions of the act of 1895 
are unconstitutional, in that it deprives a person of his 
property without due process of law; that the whole pur- 
pose and effect of the act is to take value from one man’s 
property and add it to the value of another’s property. 
It is argued that in the absence of all constitutional re- 
straints, the legislature can not take A’s property and 
give it to B, and yet it is said this is clearly the purpose 
and effect of the law under which the defendants were 
convicted. Counsel argue on the proposition that the 
coloring matter which may be used to make genuine butter 
more attractive and salable is harmless-in itself, whether 
used in the genuine article or the substitute; and that, 
therefore, it is unlawful to prohibit the dealer in imitation 
or substitute butter to use the same or similar ingredient 
to make his article of commerce likewise more attractive 
and salable; that, there being nothing deleterious to the 
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health in the coloring matter ured, pretibiung its use in 
the substitute can noi be justiicd as a proper exercise of 
the police power, and the only effect and purpose of the 
legislation is to add value to the product of the dairy aud 
detract value from the substituted article, otherwise con- 
ceded wholesome as a food product, and this if is incom- 
petent for the legislature to do. To illustrate the argu- 
ment, it is said a law which allowed the butter made from 
the milk of a Jersey cow to be colored, and prohibited like 
coloring of butter from the milk of the Nolstein, or some 
other breed of cows, would be clearly an unwarranted 
exercise of legislative power. Counsel, we think, are not 
fortunate in drawing their analogy. Itis a matter of coin- 
mon knowledge that genuine butter is not always aid at 
all seasons of the year of the same color, but ranges from 
almost white to a deep shade of golden yellow; that for 
the sake of uniformity in color and for trade purposes, 
harmless coloring is frequently used to give to the article 
a shade of golden yellow resembling it in its natural state 
in its most desirable color,—the rich yellow colored butter 
that comes from the dairy in June time, when the cows 
are browsing on the succulent green grasses of the prairies 
and the rich red clover in the pastures. These tints and 
shades of coloring in natural butter in nowise render it 
deleterious to the health, or change it from its true and 
genuine character as the natural product of the dairy, 
made from pure milk and the cream thereof. The act of 
1895 was designed to prevent fraud and deception, by ren- 
dering it impossible, so far as Jegislation could do so, to 
sell to the people and for table use, as for genuine butter, 
an article made in fivitation thereof which, correctly 
termed, is but a substitute therefor. 

Tt is contended that the provisions found in the act for 
packing, wrapping aud labeling the “imitation butter” 
answer all purposes of regulation and are sufficient to 
prevent imposition and deception in the sale thereof, witb- 
out the added provision making it unlawful to color it so 
as to resemble butter. But certainly, because these other 
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means may be reasonably effective to accomplish the legis- 
lative purposes, considering them to be so, this of itself is 
no valid reason why other and more effective measures 
may not also be resorted to, to accomplish the desired 
object. The legislative intendment obviously was to pre- 
vent oleomergarine and other substitutes in imitation of 
butter from masquerading in the cloak of the genuine 
article, and thereby deceiving and defrauding the public. 
It is declared that the substituted article shall not be 
colored so as to resemble the product of the dairy, and 
this, it occurs to us, is one of the most effective means 
which could be adopted to prevent the sale of the substitute 
as and for the genuine article. The legislation is, we 
think, manifestly a legitimate exercise of the police power 
of the state, for the purpose of promoting the public health 
and welfare and to prevent the perpetration of fraud and 
deception on the public generally. Oleomargarine, or imi- 
tation butter, is recognized as a legitimate subject of com- 
merce, to be dealt with under the regulations imposed by 
statute; but this fact does not by any means admit the 
proposition that such regulations are unnecessary in order 
that the public may properly be protected from imposition, 
or that the general health and welfare of the people does 
not require such regulations in order to insure the use 
of healthy and wholesome materials in the manufacture 
of such imitation butter. It will, we apprehend, be readily 
conceded that the opportunities for manufacturing an 
unwholesome article from unhealthy ingredients are very 
many, and the temptation to do so renders it the part of 
wisdom to regulate by legislation the manufacture and 
sale of the product. The legislation complained of can, 
we are satisfied, be justified both on the ground that it 
prevents fraud-and imposition on the public by rendering 
it less probable that imitation butter can be disposed of as 
the genuine article, and also as a measure of regulation, 
with the view of controlling its manufacture and sale, so 
as to prevent the placing in the market and the sale to the 
9 
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public generally of an unhealthy and unwholesome food 
product. 

We do not wish to be understood as saying that as now 
manufactured the product is unhealthy and unwholesome, 
but only that it might be made so, and that regulative 
measures by way of legislation are permissible in order 
to avoid this undesirable condition. A law in substance 
quite similar to our own has been under consideration by 
the supreme court of Ohio. State v. Capital City Dairy 
Co., 62 Ohio St., 350. It is there held to be a valid exercise 
of the police powers of the state. Itis held in the syllabus 
* that the police power of the state is properly exercised 
in the prevention of deception in the sale of dairy products 
and in the protection of the health of the public; that the 
several acts of that state on the subject, the purpose of 
which, it is said, is to prevent deception in the sale of dairy 
products and to preserve the public health, are a reason- 
able exercise of the police power and do not contravene | 
any section of the constitution. The case was appealed 
to the supreme court of the United States, and the judg- 
ment of the state court upheld. Capital City Dairy Co. v. 
Ohio, 22 Sup. Ct. Rep., 120. In the opinion of the state su- 
preme court it is said (p. 363) : “At the outset it should be 
understood that the statutes do not undertake to prohibit 
the manufacture or sale of oleomargarine; on the other 
hand their expressed purpose, gathered from text and title 
as well, is to regulate its manufacture and sale. In sub- 
stance they provide that no one shall manufacture for sale 
any article in imitation of butter, or any compound or sub- 
stance or any human food in imitation or semblance of nat- 
ural butter which is not pure butter; that no one shall man- 
ufacture or offer or expose to sale any oleomargarine which 
contains any coloring matter; that no one shall sell any 
substance purporting, appearing or represented to be but- 
ter or having a semblance of butter, unless it be under its 
true name and with proper mark designating such name, 
and that all persons dealing in food shall, upon proper 
application and tender of price, furnish a sample suitable 
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for analysis. Construed with that part of section 2 of the 
act of March 7, 1890, which provides that oleomargarine 
may be manufactured ‘in a separate and distinct form, 
and in such manner as will advise the consumer of its real 
character, free from any coloring matter or other ingre- 
dient, causing it to look like, or appear to be butter,’ it 
becomes entirely manifest that this legislation is regula- 
tion, not prohibition, * * * This court has held again 
and again that the police power of the state is properly 
exercised in the protection of the people in all matters con- 
cerning their health, and that it is within the scope of this 
power to regulate the manufacture and sale of articles of 
food even though the right to so manufacture and sell is 
a natural right guaranteed by the constitution. Conced- 
ing that where the pursuit rests upon natural right, and 
the product is not harmful, this power may not be exer- 
cised in a way which will result practically in inhibition, 
though under the guise of regulation, and in fosicring the 
interests of a rival product; yet, where the manufacture 
is conducted in such a way as is calculated to deceive, lead 
the buyer to suppose he is purchasing an article of food 
which is everywhere recognized as wholesome, and espe- 
cially where the article sought to be regulated may easily 
be manufactured so as to be harmful, and thus result in 
fraud upon and injury to the public, the police power is 
properly exercised in the regulation of the manufacture 
and sale of such article by such requirements as will tend 
to insure the public against fraud and injury.” And fur- 
ther on it is observed: “In order to avoid misunderstand- 
ing it may be well to here repeat what substantially ap- 
pears elsewhere, that there is no inhibition, under the laws 
of Ohio, of the manufacture or sale of oleomargarine. The 
requisite simply is that it shall purport to be what it 
really is, and shall not be so manufactured and put up as 
to deceive the consumer.” To the same effect may be 
cited: State v. Marshall, 64 N. H., 549; State v. Adding- 
ton, 77 Mo., 110; Powell v. Commonwealth, 114 Pa. St, 
265; Butler v. Chambers, 36 Minn., 69; Weideman v. State, 
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56 N. W. Rep. [Minn.], 688; Waterbury v. Newton, 21 
Vroom (50 N. J. Law], 584; JfcAllister v. State, 72 Md., 
390; People v. Arensberg, 105 N. Y., 123; Pluimley v. Mas- 
sachusetts, 155 U.S8., 461. - 

The conclusion we reach is that the section of the act of 
1895 which is complained of comes within the proper‘ 
scope and power of the Jawmaking branch of the state 
government, and that itis competent for the legislature to 
provide for the regulations imposed by it ou those engaged 
in the buying and selling of imitation butter, for the better 
protection of the public health, and to prevent fraud and 
deception; and also to provide proper penalties for a 
violation of such regulations. The judgment of the district 
court should be, and accordingly is, in all things 


AFFIRMED. 


Nor, MARTIN V. State OF NEBRASKA. 
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1. Larceny: Inrormation: CuarGE: DEscrIPTIO DELIcTI: INTENT: 
FeLoniots AsportaTionN: INTENT TO PLRMANENTLY DEPRIVE 
OWNER oF ProrerTy INCLUDED IN SUBSTANTIVE CIARGE. An in- 
formation charging that the accused unlawfully and feloniously 
did steal, take and carry away certain property, with the intent 
then and there to steal and carry away the said personal prop- 
erty, includes therein the element of felonious intent upon the 
part of the taker to deprive the owner permanently of such 
property, and convert the same to his own use. 


2, Affidavits: Birt or Exceptions. Affidavits offered in support of 
one of the grounds presented in a motion for a new trial can 
not be considered in this court when the same are not preserved 
in a bill of exeeptions. 

3. Motion for New Trial: Presumption. In the absence of competent 
evidence to the contrary, the presumption will be indulged in 
that the trial court ruled eorrectly on a motion for a new trial, 
where the ground relied on is required to be supported by 
evidence. ° 

4, Admission of Evidence. Allezed errors in the admission of cer- 
tain evidence examined, and found not well taken. 


5. Instruction Not Prejudicial. An instruction to the jury excepted 
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to by the defendant examined, and, although incorrect in the 
way framed, held to be neither confusing nor prejudicial to the 
defendant. 


6. Instructions: TENDER NECESSARY TO PREDICATE ERROR. Where the 
trial court has instructed generally as to the issues in « crim- 
inal prosecution, error can not be predicated on its failure to 
instruct as to a particular phase of the case, where no proper 
instruction has been requested by the party complaining. 


7%. Evidence. Evidence examined, and found sufficient to support a 
verdict of guilty returned by the jury. 


Error from the district court for Nemaha county. Con- 
viction of larceny. Tried below before SruLn, J. Affirmed. 


M.S. McIninch and Charles O. French, for plaintiff in 
error. 


Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, for the state. 


Hoicoms, J. 


The defendant was tried in the district court for Ne- 
maha county, and by a jury found guilty of the larceny of 
a watch from the person of one Strawn. The court sen- 
tenced him to imprisonment in the penitentiary for a 
period of five years. He prosecutes error. 

His counsel complain of a ruling of the trial court on 
a motion interposed by the defendant to quash the infor- 
mation. The information, it is argued, is fatally defective, 
because it does not allege that the property charged to 
have been stolen was taken with the felonious intent to 
convert it to the use of the taker without the consent of the 
owner. The information charges that the defendant “unlaw- 
fully and feloniously * * * from the person and against 
the will of the said B. F. Strawn, did steal, take and carry 
away, With the intent then and there to steal and carry 
away the said personal property,” ete. While not charg- 
ing in direct terms that the property was taken with in- 
tent on the part of the defendant to convert it perma- 
nently to his own use, this element of the crime charged is 
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manifestly included in the statement that he feloniously 
took and carried away the property with intent to steal. 
The charge that the property was stolen embodies the 
idea that it was taken without the consent of the owner, 
and with the intent of the taker to wrongfully convert it 
to his own use. The allegation found in the information 
is undoubtedly sufficient to constitute the offense of lar- 
ceny from the person, as defined by our statute. As is 
said in Rema v. State, 52 Nebr.,.875, 379, where the court 
expressed itself on a like question: “There is no force in 
the position. The averment in the information is that the 
defendant ‘unlawfully and feloniously did steal, take, and 
drive away’ the cow in question. This is the usual form 
of the charge in an information for larceny, substantially 
follows the language in the statute, and discloses that the 
animal was stolen with felonious intent of the accused to 
permanently deprive the owner thereof without his con- 
sent.” See, also, Chezem v. State, 56 Nebr., 496. 

One of the grounds for a new trial appears to have been 
the alleged misconduct of counsel for the state in making 
certain statements to the jury at the opening of the trial, 
and also in his closing arguments; and the ruling of the 
court thereon is now complained of. To support this as- 
signment in the motion for a new trial, certain affidavits 
seem to have been filed in the case, which appear only in 
the transcript of the record as presented to this court. 
Whether this was all the evidence on which the court 
acted, we are unable to say, but as none of the evidence, 
whether in the form of affidavits or otherwise, has been 
preserved in a bill of exceptions, we can not consider the 
affidavits thus found in the transcript. In the absence of 
any competent evidence in the record to the contrary, the 
presumption will be indulged in that the court ruled. cor- 
rectly regarding the matter. Were we permitted to con- 
sider these affidavits as establishing the truth regarding 
the matter complained of, we could not but express our 
condemnation of the action of the prosecuting attorney in 
referring to the failure of the accused to testify in his own 
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behalf. The statement alleged to have been made was 
altogether inexcusable, and should, if made, have been met 
with a prompt reprimand and merited reproof by the trial 
court. 

The admission of certain evidence over the objection of 
the defendant is assigned as error, but an examination of 
the record fails to convince us that error in this regard 
prejudicial to the defendant was committed. The sub- 
stance of some of the evidence objected to was that the 
passengers on the train where the offense was alleged to 
have been committed had had their suspicions excited by 
the action and conduct of the defendant and a traveling 
companion at and prior to the time the larceny was com- 
mitted. When taken in connection with the other testi- 
mony of the witness, the statement amounts to nothing 
more than that the conduct and dress of the accused and 
his traveling companion had excited the attention and no- 
tice of the passengers in the same car. 

An instruction is complained of because of an error in 
framing it which appears to have crept in, which, upon 
examination, we are Satisfied could have resulted in no 
prejudice to the accused. In the instruction it is said, in 
speaking of the law as to reasonable doubt: “Unless it is 
such that were the same kind of doubt interposed in the 
graver transactions of life it would cause a reasonable and - 
prudent man to hesitate and pause, it is insufficient to 
cause a reasonable and prudent man to hesitate and pause, 
it is insufficient to authorize a verdict of not guilty.” The 
interpolation of the words italicized did not, we appre- 
hend, confuse the jury as to the main idea sought to be 
conveyed by the instruction, nor was it prejudicial to the 
accused. 

A police officer testified in the case, and, because the 
court failed to instruct the jury as to the rule applicable 
especially to the consideration to be given the testimony 
of detectives, error is sought to be predicated on such fail- 
ure to so instruct. As no instruction was requested on this 
particular phase of the case, no prejudicial error was com- 
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mitted by the court’s failure to charge the jury thereon. 
Ferguson v. State, 52 Nebr., 432. The jury having been 
instructed generally upon the law applicable, the failure 
to charge upon some particular feature of the case, unless 
the proper, instruction has been requested by the party 
complaining, and refused, will not amount to prejudicial 
error. Carleton v. State, 43 Nebr., 373; Dolan v. State, 44 
Nebr., 643. 

It is also argued that the evidence is not sufficient to 
warrant a verdict of guilty of the crime charged. An ex- 
amination of the evidence convinces us that it is not only 
sufficient, but amply so, to sustain the verdict. It would, 
however, serve no useful purpose to discuss the evidence 
in detail. The conviction appears from the record to have 
been rightfully brought about, and the judgment, we are of 
the opinion, should be affirmed, which is accordingly done. 


AFFIRMED. 


NaTIonaL Lire INSURANCH COMPANY OF MONTPELIER, VER- 
MONT, V. CoUNTY OF DAWES. 


Frirep JANUARY 8,1903. No. 12,459. 


1, County Warrants: Facran Expression: Purpose or Law. The 
purpose of the requirement that county warrants shall express 
on their face the amount levied and appropriated to the fund 
upon which they are drawn, and the amount already expended 
of such sum, is to guard against the overdrawing of warrants 
against the fund. 


FALse STATEMENT: EstoppeL. A county warrant, 
in excess of eighty-five per cent. of the levy against which it 
it drawn, is void. The county board can not estop the county 
to assert the invalidity of such warrant by indorsing on the 
warrant a false statement of the amount of the levy, which 
makes the warrant on its face appear to be within the statu- 
tory limit. Bacon v. Dawes County, 66 Nebr., 191. 
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Error from the district court for Dawes county. Ac- 
tion upon county warrants. Tried below before Wrst- 
OVER, J. Reversed. 


Stephen L. Geisthardt, for plaintiff in error. 
Albert W. Crites, contra. 


SEDGWICK, J. 


This is an action upon county warrants of Dawes county. 
It was begun in the district court of that county and tried 
to the court without a jury, and judgment entered for the 
defendant, from which judgment plaintiff prosecutes error 
to this court. The defense to some of the warrants was 
that they were issued in excess of eighty-five per cent. of 
the levy; and the statute of limitations was relied upon 
as a defense to all the warrants. 

1. The first question presented is as to those warrants in 
dispute which were drawn after eighty-five per cent. of 
the original levy for the general fund upon which they 
were drawn had been exhausted. As to those warrants, it 
is contended that the county board transferred to this 
fund moneys from the levies for the bridge, road, insane, 
and soldiers’ relief funds, and after that fund had been so 
increased, these warrants were not in excess of eighty-five 
per cent. The facts in regard to these transfers are so 
similar to the facts in the case of Bacon v. Dawes County, 
66 Nebr., 191, that it is unnecessary to repeat them here. 
We are satisfied with the conclusion reached upon this 
point in that case, and the holding of the trial court 
as to these warrants is approved. In that case it was said: 
“There is no merit in the suggestion that the county is 
estopped by the indorsement on the warrants to assert 
that the levy for the general fund was less than the amount 
so indorsed. If the county board could bind the county 
in this manner it could evade all restrictions on the amount 
of the levy.” This question is so thoroughly discussed in 
the brief of plaintiff in error in the case at bar, and was so 
ably presented in the oral argument, that we have reex- 
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amined it. The statute provides: “ach warrant shall 
specify the amount levied and appropriated to the fund 
upon which it is drawn, and the amount already ex- 
pended of such sum” (Compiled Statutes, 1901, ch. 18, art. 
1, sec. 35) ; and it is suggested in the brief of plaintiff in 
error that “the statute could have but one legitimate pur- 
pose, and that was to advise those who might purchase 
these claims whether or not they were issued in accord- 
ance with the statutory requirement in that particular.” 
This section is a part of the statute of 1879, which super- 
- seded chapter 13 of the General Statutes of 1873. In that 
act the power of the county board to draw warrants 
against the levy was also limited, and it was provided 
that any warrant drawn after the amount levied for the 
year is exhausted “shall not be chargeable as against the 
county,” and by section 25 of the act it was provided: 
“In order to guard against any such overdraft, each war- 
rant shall express plainly on its face, the amount of tax 
levied for the current year, and the amount already ex- 
pended.” The recital of the purpose of the requirement 
that the warrant shall express on its face the amount of 
tax levied and the amount expended, is omitted” from the 
present statute, but the reason for the requirement con- 
tinues. A county warrant is not commercial paper. Its 
primary object is to provide a means for drawing money 
from the treasury, rather than to obtain a loan of money, 
or even to evidence the indebtedness of the county. There 
can be no doubt of the power of the legislature to prohibit 
the issuing of warrants in excess of the levy; nor is there 
any doubt that the legislature might provide that on 
warrants so issued no action could be mairitained by the 
party to whom they were issued, or by anyone to whom 
they might be transferred. The question is as to the in- 
tention of the legislature jn that regard. The provision is 
that such warrants shall not be chargeable to the county, 
but the officers who issue them in violation of law are 
made liable. The purpose of the legislature was to pre- 
vent the issuing of the warrants. If the county commis. 
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sioners, who are forbidden to issue them, may evade the 
statute and make the warrant so issued valid by simply 
inserting a false statement as to the amount of the levy, 
the purpose of the legislature is thwarted. 

The case at bar is plainly distinguishable from Speer v. 
Commissioners, 88 Fed. Rep., 749. In that case “it was 
within the power of this board, and it was its duty, to de- 
termine the validity of the claims on which these warrants 
rested, and, if allowed, to issue warrants for their pay- 
ment.” Page 757. In the case at bar it was not the duty of 
the county board to issue these warrants. They were at that 
time prohibited by positive statute from issuing any war- 
rant whatever upon this fund. In the case referred to itis 
said (p. 758): “The statute * * * visits the penalty for its 
violation upon its violators, the members of the board, and 
not upon the purchasers of their warrants; and it is not 
the province of the court to extend the punishment to the 
innocent.” In the case at bar, the statute visits the penalty 
for its violation upon its violators, the members of the 
board, and also upon anyone who presumes to purchase 
or rely upon the warrants. It plainly provides that the 
warrants shall not be chargeable against the county. In 
that case it is said (p. 758): “A corporation which, by the 
regularity of the execution of evidences of its debts, which 
is apparent upon their face, induces lenders or borrowers 
to loan money upon or to buy them, is thereby estopped 
from denying their validity or effect on the ground that, in 
their execution or in the preliminary proceedings which 
warranted their execution, its officers failed to comply with 
some law or rule of action relative to the mere time or man- 
ner of their procedure with which they might have com- 
plied, but which they carelessly or negligently disre- 
garded.” In the case at bar, the objection to the validity 
of the warrants is not that the officers failed to comply 
with some law or rule of action relative to the mere time 
or manner of their procedure with which they might have 
complied ; but the objection is that the officers could not by 
any manner of procedure issue any valid warrants against 
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the fund in question. They were absolutely prohibited by 
statute from so doing. State v. Colfar County, 10 Nebr., 
29; State v. Richardson County, 10 Nebr., 198; Walsh v. 
Rogers, 15 Nebr., 309. 

It is contended that the proof is insufficient to support 
this defense. The answer pleads the amount of the orig- 
inal levy for the general fund, and also the unlawful 
attempts of the county board to transfer to the general 
fund the levies mentioned, and alleges that without such 
transfers the general fund was already overdrawn. The 
reply is evasive on all of these issues, and contains a gen- 
eral denial. By this denial the amount of the original 
levy for the general fund as stated in the answer is denied, 
but there is nothing in the reply to show what the original 
levy in fact was. Of course, such a denial does not tender 
any issue as to the amount of the original levy for this 
fund. The reply expressly alleges that transfers were 
made to the general fund, and “denies that there was no 
money or funds in either the road fund, insane fund or 
bridge fund or other funds of said county which could be 
legally transferred by said board of county commission- 
ers to the general fund thereof on or about the fourth day 
of January, 1893.” There is no allegation “that there was 
any county money froin whatever source that remained on 
hand in the county treasury and was no longer required 
for the purposes for which the same was levied.” No 
facts are pleaded from which it could be found that the 
conditions existed that would authorize these transfers. 
Such a denial docs not put in issue the facts pleaded in 
the answer, but puts in issue the legality of the proceed- 
ings of the county board as shown by the facts stated in the 
answer. The reply is very voluminous, and a large amount 
of evidence was taken. It can not be quoted in this 
opinion. Upon the issues tendered and tried the evidence 
wag amply sufficient to support the finding of the trial 
court. For these reasons, the several causes of action set 
forth in the plaintiff’s petition, numbered from 1 to 22, 
inclusive, and from 48 to 62, inclusive, being predicated 
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upon warrants drawn in excess of eighty-five per cent. of 
the respective levies against which the warrants were 
’ drawn, are not sustained by the evidence, and the judg- 
ment of the trial court thereon is correct. 

2. As to the remaining causes of action set forth in 
plaintiff’s petition, the sole defense is the statute of limi- 
tations. The allegations of the answer in that regard are: 
“That more than five years have elapsed since a right of 
action accrued on each of said alleged warrants, or in- 
struments in writing, as the same are set out in said peti- 
tion, and the comiiencement of this action; that a cause 
of action accrued on each of said alleged warrants, or in- 
struments in writing, at the time that the same were pre- 
sented for payment to the treasurcr of said county, pay- 
ment thereof demanded, and the same registered by said 
treasurer, and payment thereof refused, as said plaintiff 
alleges to have done on each of said alleged warrants, as 
the same is set out in each of the said causes of action.” 
This allegation was clearly insufficient, for the reasons 
stated in Bacon v. Dawes County, supra. The plaintiff 
should have been allowed to recover upon these warrants. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
this opinion. 

REVERSED AND REMANDED. 


WILLIAM PRESTON Vv. NORTHWESTERN CEREAL COMPANY, 
WILLIAM A. De BorD, RECEIVER, APPELLEK, [MPLEADED 
WITH FourtH NATIONAL BANK OF CADIZ, OHIO, AP- 
PELLANT, 

FILED JANUARY 8, 1903. No. 11,048. 
Commissioner’s opinion, Department No. 1. 


1. Accommodation Indorsement: CorporaTION: ULTRA ViRES. An 
accommodation indorsement by a manufacturing and trading 
corporation is ultra vires. 


2. 


EVIDENCE: FINDING. Evidence examined, 
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and held to sustain finding that loan was made to the signer 
and first indorser of note, and the indorsement of the corpora- 
tion, of which he was president, appearing on the note, was 
made and accepted as an accommodation indorsement, and cre- 
ated no liability. 


ApppaL from the district court for Douglas county by 
the Fourth National Bank of Cadiz, Ohio, from an order 
made by said court on the 11th day of May, 1899, disal- 
lowing a claim (based on a promissory note) against the 
appellees. Heard below before DICKINSON, J. A/firmed. 


Edward J. Cornish, for appellant. 
Howard H. Baldrige and William A. De Bord, contra. 


Hastines, C. 


This case presents an appeal from the disallowance of a 
claim of the appellant, the Fourth National Bank of Cadiz, 
Ohio, against the Northwestern Cereal Company and its 
receiver on a promissory note. The note is as follows: 


“5,000 no-100. “OmaHA, Jan. 29th, 1896. 
“Four months after date we promise to pay to the order 
of Wm. Preston five thousand & no-100 dollars at National 
Bank of Commerce, Omaha, Neb. Value received with 
interest at the rate of eight per cent. per annum, from ma- 
turity until paid. Wo. Preston & Co.” 


Indorsed on back: “Wm. Preston. Northwestern 
Cereal Co., Wm. Preston, Pres’t. For collection and re 
mittance to the Fourth Nat’l Bank of Cadiz, Ohio, J. M. 
Schreiber, Cashier.” 

Written across face: “Protested for non-payment. 
Omaha, Neb., June 1-96. Lee W. Spratlen, Notary Public.” 

It was a renewal of another note of the same form dated 
in October, 1895, which was in turn a renewal of a like one 
of April 24, 1895. By the terms of the paper and its in- 
dorsements it would be a note made to Wm. Preston, sold 
by him to the cereal company, and by it sold and indorsed 
for value to the claimant, It is, however, conceded that 
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the transaction was in fact a loan by the claimant, and the 
receiver resisted on the grounds: First, that there was no 
consideration for the cereal company's indorsement; 
second, that the company’s name was indorsed without 
authority from the corporation; third, that the indorse- 
ment was ultra vires of the corporation. At the argument 
it was conceded that if the cereal company’s indorsement 
was not for value but merely for the accommodation of 
Wm. Preston, there was no liability. It is claimed, how- 
ever: First, that the loan was in reality made to the com- 
pany, and that it got the money, and if it did not retain 
it the loss was by its own fault; second, that it fully rati- 
fied the transaction; and third, that under the circum- 
stances of this loan the company is estopped to deny its 
liability. : 

There seems to be very little question as to the facts. 
On April 10, 1895, William Preston, Walter G. Preston 
and one August S. Knabe organized the Northwestern 
Cereal Company “for the manufacture, purchase and sale 
of all kinds of cereals and cereal products.” Its place of 
business was Omaha, Nebr. Its capital stock was to be 
$300,000, $150,000 of which was to be delivered to Wm. 
Preston for the cereal plant and business he then owned - 
and was conducting under the name of Wm. Preston & 
Co., at Omaha. April 23, 1895, Bostwick & Nixon, loan 
brokers, who had previously made loans to Wm. Preston 
for the Cadiz bank, which had been paid, received from 
the bank a telegram saying it would loan him $5,000 for 
six months at 8 per cent. per annum, on same collateral 
as before. On inquiry the brokers learned that the loan 
was desired. This note was drawn and delivered to Bost- 
wick & Nixon, and their check issued on April 24 to Wm. 
Preston or order for $4,766.11, proceeds of the loan. The 
check was indorsed to the cereal company by “W. G. Pres- 
ton, attorney in fact,” and was paid through the clearing- 
house April 25, 1895. Mr. Bestwick says that his conver- 
sation in regard to the loan soon developed that the cereal 
company had been organized and had absorbed the busi- 
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ness of Wm. Preston & Co., and he then told Mr. Walter 
Preston that the negotiations could not go forward unless 
the financial strength of that business was represented in 
the new paper by indorsements or otherwise. Walter re- 
plied that his father’s authority, as president, must be 
obtained, and in some way the matter was arranged, and 
Walter represented that he had authority to indorse the 
cereal company’s name on the note. Walter Preston says 
that the check was given him by Wm. Preston, and de- 
posited by him with other money to the credit of the 
cereal company at the First National Bank of Omaha, 
on April 24; that about an hour Jater Mr. Bostwick tele- 
phoned to the office for Wm. Preston, who shortly after 
came in and went to Mr. Bostwick’s office, where at Bost- 
wick’s request, hs indorsed the cereal company’s name on 
the note. Waltcr Preston gave Wm. Preston credit for 
the cash proceeds of the note, and on May 4, checked the 
amount, with a little additional, to the Council Bluffs 
Savings Bank to pay a private indebtedness of Wm. Pres- 
ton, as Walter states. He also states that he knew at the 
time of the conversation over the telephone, and knew that 
night that the company’s name was indorsed on the note. 
As above stated, it is conceded that no authority existed 
for an accommodation indorsement of the company’s name 
on this paper. It seems clear from the statement of this 
evidence that it is ample to warrant the trial court in 
finding, as it did, that the transaction was, by the bank and 
its agents, understood to be a loan to Wm. Preston. In 
that case nothing short of an actual beneficial receipt and 
retention of money would seem to warrant any claim of 
estoppel against the cereal company or its representative. 
Sturdevant v. Farmers & Merchants’ Bank, 62 Nebr., 472. 
It is claimed that the fact that the inoney was in the hands 
of the treasurer of the cereal company from April 24 to 
May 4, with knowledge that the indorsement hai been 
made, amounts to a ratification of the act. Probably 
this is true. Under such circumstances, it is difficult 
to see how the company or its represeutative could object 
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that it had not authorized the indorsement. If it was in- 
tended to deny that the act was authorized, it should have 
returned the money. But this does not do away with the 
admitted difficulty that there was no authority anywhere 
to pledge the credit of the company for Preston’s accommo- 
dation. An act which could not be authorized could not be 
ratified. The claim that the company at one time got this 
money, and, if it did not retain it, should have done so, 
and therefore can not be permitted to say that it was a 
few days later paid out for Preston’s benefit; seems to 
ignore the finding that the loan was made by the bank to 
Preston. There is no showing that the lender or its agents 
knew that the check was deposited to the cereal company’s 
credit, or, if they did, that they considered such deposit 
as anything more than an authorized disposition of the 
check by the borrower to whom it was made payable, Wm. 
Preston. How can the lender complain, if the cereal com- 
pany pays it out for the benefit of the person to whom it 
had been loaned, to whose order the check was drawn a few 
hours before any indorsement by the company was con- 
templated? Counsel dwells upon the fact that the check 
was not paid until May 25, and payment could have been 
stopped on the check, then in the cereal company’s pos- 
session, or placed to its credit in its own bank, if the in- 
dorsement had not been made. But it does not appear that 
any such fact was known when the indorsement was asked 
for, and if it had been, the leaving the transaction to stand 
as money paid to Wm. Preston on his obligation would 
seem to only establish more strongly that the loan was to 
him, and the indorsement a pledge of the company’s credit 
for his benefit. If the lender was willing to have it so, 
and trust Wm. Preston on the strength of the indorsement 
alone, how can it complain that the cereal company did not 
retain the money? 

It is recommended that the judgment of the trial court 
be affirmed. . 


Day and Kirkpatrick, CC., concur. 
10 
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By the Court: For the reasons stated in the foregoing 


Opinion, the judgment of the trial court is ; 
AFFIRMED. 


PortTsMouTH SAVINGS BANK ET AL., APPELLANTS, V. CITY 
OF OMAHA ET AL., APPELLKES, 


FILED JANUARY 8, 1903. No. 12,309. 
.Commissioner’s opinion, Department No. 1. 


1. Repaving Streets: PrTITIoN: Foot-Frontacke. A petition, in sub- 
stantial compliance with the requirements of law, by the own- 
ers of a major part of the foot-frontage of lots abutting upon a 
street, which is proposed to be repaved, is a necessary pre- 
requisite to any jurisdiction on the part of a city council to 
specially assess the abutting property to pay for such im- 
provements, 


nw 


. Authorized Signature of Wife by Husband Tantamount to Sig- 
nature by Wife. The signature of a wife’s name to such peti- 
tion, executed by her husband with her authority, and in view 
and hearing from the place where she was at the time, is 
equivalent to a signature by herself. 


aw 


. Signatures by Executors and Trustees, The signatures by execu- 
tors and trustees of an estate to whom jointly it is devised 
“to be held and managed by them” during the lifetime of the 
testator’s wife, with “full discretion in the management and 
control of said property with the view of increasing its value 
and deriving the best possible income therefrom,” are the 
signatures of the “owners,” in the meaning of the statute. 


i» 


Notice to Property Owners. A notice to the property owners to 
select material for such paving, published for the required time 
and in the required manner, substantially in aecordance with 
the requirements both of the statute and of the city ordinance, 
is not bad because not directed to the owners by name. 


5. Statute: Jurispicrion. The provision that whenever any 
repaving shall be declared necessary by the mayor and city 
council, and an improvement district created, notice to the 
property owners should be given to designate within thirty 
days the paving material to be used, does not make it juris- 
dictional that such declaration affirmatively appear of record 
in the council’s proceedings, since other parts of the statute 
make such action mandatory when proper petitions are filed. 


6. Publication: Sunpay: ConTINUOUS PUBLICATION. That one of the 
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days of publication is Sunday, is no objection to the sufficiency 
of the publication of notices for an equalization board meeting 
to be held on September 13, whose notices were published 
each day from the 6th to the 12th, inclusive. 


7. City Board of Equalization: JupicIaAL Act: COLLATERAL ATTACK. 
A city board of equalization, when regularly in session, with 
due notices published of matters to come before it, acts judi- 
cially upon matters within its jurisdiction, and such action is 
not open to collateral attack. 


8. Finding: Insuncrion. A finding that the property is benefited 
“to the full amount in each case of said proposed levies” is not 
so defective, in not finding the property assessed to be bene- 
fited proportionately to its frontage, as to warrant an injunc- 
tion against collecting a tax levied on that basis. 


9. Error: BRIEF: Orat ARGUMENT: WAIVER. Matters not argued in 
the brief of counsel, nor urged in oral argument, are deemed 
waived. 


ApprAL from the district court for Douglas county, from 
a decree dismissing a petition’ for injunction to prevent the 
collection of a special assessment. Heard below before 
ESTELLE, J. Affirmed. 


Richard 8. Horton and Franklin J. Griffen, for appel- 
lants. 


James H. Adams and Charles EH. Morgan, contra. 


HASstTIne6s, ©. 


This is an appeal from a decree dismissing a petition for 
injunction. The plaintiffs in this action, Portsmouth 
Savings Bank, Omaha Brewing Association, Frank D. 
Brown, Clementine Brown, Herman Kounize, and Calvin 
H. Frederick, unite in asking an injunction against the 
city of Omaha and August H. Hennings, its treasurer, to 
prevent the collection of a special assessment of $2,927.43 
for the repaving of a portion of Sherman avenue embraced 
in the city improvement district No. 614, so far as such 
assessment affected the premises of the plaintiffs. 

It is complained in the first place that the petition for 
repaving was defective in not being signed by the owners 
of the majority of the foot-frontage on the street to be re- 
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paved. This contention rests upon the claim that W. S. 
Poppleton and Caroline Poppleton, who signed, represent- 
ing 264 feet of the frontage, are not the owners of the 
property, being only executors and trustees, and that the 
signature of Mrs. S. J. Bryant was written by her hus- 
band, and not in her actual presence, and is not such signa- 
ture as the statute requires, and that the owners of the 
majority of the frontage along the proposed improvement 
never signed the petition. 

It is also complained because the notice to the owners, 
requiring them to select material for the paving within 
thirty days, was a general notice, not directed by name to 
any of the owners of real estate in the district. 

It is complained further that the mayor and council 
never declared the repaving to be necessary. 

It is complained that the petition, purporting to be 
signed by the owners of the property involved, that asphal- 
tum be used for the entire repaving, was not signed by a 
majority of the owners, and that the ordinance, and its 
approval, providing for pavement with such material, was 
not authorized; that notice of the meetings of the council 
as a board of equalization for making the special assess- 
ment was insufficient because published in the Omaha 
daily papers from the 6th to the 12th of September, in- 
clusive, while the meeting was held on the 13th; and be- 
cause no names of any owners were in this notice; that no 
findings were made of any special benefits to the real estate 
in question, and the assessment was therefore unauthor- 
ized; and that the assessment was by taxing the costs of 
the proposed paving according to frontage against the 
property involved. 

Complaint is also made because the repaving contract 
included a guarantee to keep the pavement in repair for 
five years, at an additional cost, in accordance with a pro- 
vision of the city charter, which is claimed to be uncon- 
stitutional. 

The answer on the part of the city, after admitting that 
the property described is situated in the improvement 


ee 
oe 
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district, that the ordinance set out in plaintiffs’ petition 
was passed and that the city claimed a lien for special 
assessments as stated, denies the remaining allegations of 
the petition; alleges that all of the proceedings were taken 
with full knowledge on the part of the plaintiffs; admits 
that they are owners of the property claimed by them, and 
says that they are estopped from questioning the tax 
proceedings by having kept silent so far; that the brewery 
association is especially estopped because it became the 
owner of its property in the improvement district after the 
assessinent was levied, and under a conveyance by whose 
terms it was to pay such assessments; admits the filing of 
the repaving petition, but alleges that the signatures were 
regular and sufficient; that no objection or exception was 
made, either to them or to the equalization of the assess- 
ment, and that neither can now be questioned in collateral 
proceedings; that plaintiffs should have saved their rights, 
if they had any by reason of irregularity in such assess- 
ment, by appeal or review in error. 

It will be observed that the principal complaints against 
these special tax proceedings are that the original petition 
was not signed by the owners of a major part of the front- 
age; that the notice to select material was not directed to 
any owners by name; that the council made no declaration 
of necessity of repaving; that the notice of equalization 
and assessment proceedings was insufficient, and the 
equalization not complete, because there was no finding 
that benefits are proportional to the frontage of the several 
properties. 

The first answer of the city is that these special tax 
proceedings can not be collaterally attacked. This claim 
it is sought to support by citations of cases relating to 
political rights from our own and other states. It can 
hardly be maintained as to ex-parte proceedings whove 
object is the subjecting of private property to public use. 
The general doctrine on this subject seems still to be 
that cited in Cooley, Taxation (1st ed.), p. 464: “The 
statute authority must be strictly pursued. This rule is 
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fundamental and imperative. Not that it must be literally 
followed, but the observance of every one of its substantial 
requirements must be regarded as a condition precedent 
to the validity of any assessment.” It is a rule, as indi- 
cated in Kahn v. Supervisors,79 Cal.,389, 21 Pac. Rep., 849, 
that where the statutes provide for a notice of the filing 
of such a petition, and a hearing as to its sufficiency, the 
determination reached at such a hearing is of the nature of 
a judgment and can not be assailed collaterally; but where, 
as in this state, the petition and hearing are entirely ex- 
parte, without notice to the owners of the property, such 
conclusiveness can hardly be attributed to it. The almost 
universal holding is that to render a determination res 
judicata, some kind of a notice to the parties directly in- 
terested must be provided. There seems no reason for 
changing the uniform holding of this court that a petition 
in substantial compliance with the statute is a jurisdic- 
tional prerequisite to a valid assessment of paving taxes. 
Von Steen v. City of Beatrice, 36 Nebr., 421; Harmon v. 
City of Omaha, 53 Nebr., 164; State v. Birkhauser, 87 
Nebr., 521, 529; Fullerton v. School District, 41 Nebr., 5938, 
601; Leavitt v. Bell, 55 Nebr., 57,58. It must be examined, 
then, as to whether or not the petition in this case complied 
with the statutory requirements and was signed by the 
owners of a major part of the foot-frontage on the proposed 
improvement. 

With regard to the signature of Mrs. Bryant, the district 
court found that she was the owner of lots 3, 4 and 5 in 
block 12 in Kountze’s place; that her name was signed to 
the petition by her husband, D. C. Bryant, and said signa- 
ture was made by her consent, and was in law and in 
fact the signature of the owner of said property, as re- 
quired by law; and that said property is regularly signed 
for upon said petition by its owner. There is evidence in 
the record to support these findings, and Mrs. Bryant says 
the signature to the petition was made by her husband 
while she was in an adjoining room; but she says it was 
with her consent, and in full view from the place where 
she was. 


St 
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The- question arising as to the signatures on behalf of 
the Poppleton estate presents more difficulty. The find- 
ing of the district court was: “The court further finds that 
lots 9 to 12, inclusive, in block 5 and lot 13 in block 6, in 
Sulphur Springs addition, signed for by William S. Pop- 
pleton and Caroline L. Poppleton, executors and trustees 
of the estate of Andrew J. Poppleton, are signed for 
in contemplation of the law by the owners of the 
said property and that the said signatures are valid and 
sufficient signatures of the owners of the same. The 
court further finds that the said property was the 
property of Andrew J. Poppleton prior to his death 
and that by the terms of the will of Andrew J. Pop- 
pleton, deceased, the title to said property passed to 
William 8. Poppleton and Caroline L. Poppleton as ex- 
ecutors and trustees of the estate of Andrew J. Poppleton, 
deceased, and by the terms of the said will said executors 
and trustees were specifically authorized to do any act in 
relation to said property for the improvement of the same, 
and the court finds that the repaving in improvement dis- 
trict No. 614 was such an improvement to said property 
as would come within the terms and provisions of said. will 
and within the powers conferred upon the executors and 
trustees thereunder. The court finds that Caroline L. 
Poppleton had a life estate in the property” and that the 
signatures of herself and William 8. Poppleton were law- 
ful and valid signatures of the owners of the property. 
It is conceded that these premises were, in his lifetime, 
the property of Andrew J. Poppleton. At his death, by 
the seventh and eighth clauses of his will, this property 
was devised “to my wife, Caroline L., and my son, William 
S. Poppleton, jointly, in trust, to be held and managed by 
them during the life of my wife as follows: So much of 
the gross income from said property as may be necessary 
to pay the taxes and insurance thereon, and to meet all 
charges for keeping it in good condition without waste or 
deterioration, shall be applied for that purpose; the income 
in excess of that required for the payment of taxes and 
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necessary expenses shall be divided among my wife, Car- 
oline L., and my three children, William 8. and [Elizabeth 
E. Poppleton and Mary L. Learned (formerly Poppleton) 
in the following manner to wit: My said wife is to receive 
the first seven hundred and fifty ($750.00) dollars per 
month of such net income, to be paid to her in as nearly 
monthly payments as practicable. The net income re 
maining after the payment to my wife of said sum of 
seven hundred and fifty ($750.00) dollars per month, shall 
be divided among my wife and my aforesaid three children 
in equal proportions, that is, one-fourth to each, the dis- 
tributees and legatees of any deceased child to take the 
same share as such deceased child would have taken if 
living. In case the net income from said property after 
the payment of taxes and expenses should not exceed the 
sum of seven hundred and fifty ($750.00) dollars per 
mouth, then the whole amount thereof shall be paid to my 
wife. It is my will in this regard that said trustees shall 
have full discretion in the management and control of said 
property, with the view of increasing its value and deriv- 
ing the best possible income therefrom. TEighth. Upon 
the death of my wife, the trust above created shall cease 
and determine, and all the property so held in trust shall 
be divided among my three children, William S. and 
Elizabeth E. Poppleton and Mary D. Learned, in fee-simple 
title, share and share alike. In case my son, William 8. 
Poppleton, should die before my wife, all the powers vested 
in the two shall devolve upon my wife, and she shall con- 
tinue to act as sole trustee in the manner above stated.” 

It is claimed that the conferring upon these trustees of 
“full discretion in the management and control of said 
property, with the view of increasing its value and deriv- 
ing the best possible income therefrom,” is a sufficient au- 
thority for their signing the petition in question, and that 
the district court was right in so holding. 

In Allen v. City of Portland, 58 Pac. Rep. [Ore.], 509, 
516, it was held that the widow, who possessed the life in- 
terest and had the management and control of real estate, 
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was the owner, and authorized to sign as such, under a sim- 
ilar statute; citing Garland v. Garland, 73 Me., 97; Willard 
v. Blount, 33 N. Car. [11 Ired. Law], 624. The authority 
and control in this Oregon case were derived solely from 
the life estate left to the widow. The Poppleton wili gave 
the trustees full discretion in the management and coniro] 
of said property, with the view of increasing its value and 
deriving the best possible income therefrom. The cases cited 
in this Oregon decision are merely examples of the weli- 
known general rule that the payment of taxes is the duty of 
the party in receipt of the income from land. They have no 
particular relation to the question as to who is authorized 
to petition for improvements. Some Arkansas cases, and 
Rakes v. Brown, 384 Nebr., 304, are cited to the proposition 
that executors and administrators are not owners in such 
a sense as to enable them to petition for improvements. 
Rakes v. Brown is simply a holding that real estate de- 
scends to the heirs, and that they are the proper plaintiffs 
in whose name an action to recover real estate should be 
revived. &cctor v. Board, 50 Ark., 116, is quoted to the 
same proposition, and In re Higgins, 15 Mont., 474, 39 
Pac. Rep., 506, is cited to the proposition that where ex- 
ecutors are also trustees, the latter function does not 
attach until distribution is ordered. In the present case, 
however, it does not seem important whether or not the 
trustees had entered upon their duties and were in charge 
as trustees of the property for which they signed the peti- 
tion. Their control as executors would be temporary, and 
their rights under the will had accrued by their due quali- 
fication as executors. The right to petition for the im- 
provement of these premises certainly remained in some 
one; appellants say, in the heirs of A. J. Poppleton. So 
long as the entire control of these premises and of their 
income remained, by the terms of the will, vested in the 
trustees, it would hardly seem that such power was in the 
heirs. If not, it was certainly in the trustees. We are not 
disposed to disturb the finding of the district court in this 
respect. 
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The objections to the notice to select material seem to 
be disposed of by the case of Medland v. Linton, 60 Nebr., 
249, We do not find that the charter of the city requires 
any special form of notice, but simply provides that prop- 
erty owners shall be given thirty days’ notice, which by 
ordinance the board of public works are directed to pub- 
lish, requiring the property owners within the improvement 
district to notify the city council of their selection of ma- 
terial for paving within the thirty days provided for. 
The notice in this case seems to comply with the terms of 
the ordinance and will be deemed sufficient. 

As to the requirement of a declaration that the work is 
necessary, an examination of section 110* of the city 
charter would seem to indicate that it never was intended 
by the legislature that this declaration should be jurisdic- 
tional. The section is as follows: “The mayor and city 
council may order such improvement except repaving, by 
ordinance and cause it to be made, when it is embraced in 
any district the outer boundaries of which shall not ex- 
ceed a distance of three thousand feet from any of the 
streets surrounding the court house grounds of the county 
within which such city is located. The mayor and city 
council may order such improvement, except repaving, 
and cause it to be made upon any street or alley within any 
district in the city, but if a protest signed by persons 
representing a majority of the taxable feet fronting on 
any street or alley ordered to be so improved in the im- 
provement district shall have been filed with the city clerk 
within thirty days after the approval and publication of 
the ordinance ordering such work, then such improvement 
shall not be authorized. The mayor and city council shall 
order such improvement and cause it to be made in any 
district within the city, when a petition signed by per- 
sons representing a majority of the taxable feet front upon 
such street or alley shall have been filed with the clerk. No 
repaving shall be ordered except upon the petition of the 
owners of a majority of the taxable front feet in any im- 
_ * Compiled Statutes, ch. 124, 
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provement district. * * * Whenever any of the improve- 
ments herein named, to wit, paving, repaving, macadamiz- 
ing, curbing or guttering, singly or all together, shall be de- 
clared necessary by the mayor and city council and an 
improvement district shall have been created, then it shall 
be the duty of the mayor and council to give the property 
owners within such district thirty days from the date of 
approval and publication of the ordinance declaring such 
improvement necessary, to designate by petition the ma- 
terial to be used in the paving of the streets or alley or 
other grounds within said district.” 

This statute refers in the first instance to original pav- 
ing within 3,000 feet of the court house; the second pro- 
vision is relative to original paving outside that limit; and 
the third provision is that the mayor and city council shall 
order the work on a petition signed by persons represent- 
ing the majority of the taxable front feet. It would seem 
that the ordering of the improvement is mandatory on the 
filing of the petition. The declaration of the necessity is 
not made in terms jurisdictional, and is a part of the later 
proceedings. It seems a quite different provision from 
that, for instance, of the drainage act, by which the com- 
missioners are required to make a finding as to the neces- 
sity of the work, and that the proposed route is the best 
one, and file it of record, before proceeding further. A 
large number of cases are cited by counsel for appellants 
from different states, in which the statute requires that the 
council shall declare by resolution on their records the 
necessity of the proposed work. The distinction between 
such statutes and the one in question here, seems plain. 
A declaration, in fact, such as may be presumed, satisfies 
this statute. One of record is required in the other cases. 
We prefer in this matter to follow the authority of the 
supreme court of Massachusetts in Commonicealth v. 
Abbott, 35 N. E. Rep. [Mass.], 782. See 2 Dillon, Muni- 
cipal Corporations [4th ed.], see. 770. 

With regard to the complaint as to equalization notices, 
they were published on September 6 to 12, inclusive, and 
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the meeting was held on the 13th. The statute requires 
notice to be published for at least six days. It is objected 
that one of these days was Sunday, and should not be 
counted. We are of the opinion that this objection is not 
well taken, and that the publication was for at least six 
days before the meeting. It has been held that the six days 
mentioned are the six days immediately before the meet- 
ing. Leavitt v. Bell, 55 Nebr., 57, 65. Unless the meeting 
was on Sunday, this would necessitate a publication on 
Sunday. The publication in this case seems sufficient. 

A harder question is the effect to be given to the notices, 
and to the action of the equalization board taken pursuant. 
to them. It has been often enough decided by this court 
that the statutes conferring powers upon boards of equal- 
ization are to be strictly construed. Grant v. Bartholo- 
mew, 58 Nebr., 839; Merrill v. Shields, 57 Nebr., 78; Wake- 
ley v. City of Omaha, 58 Nebr., 245; Medland v. Connell, 
57 Nebr., 10. It has been held that the board of equaliza- 
tion has no authority to assess special taxes, until it has 
first determined the amount to be assessed for special 
benefits. Equitable Trust Co. v. O’Brien, 55 Nebr., 735; 
Medland v. Connell, 57 Nebr., 10,14; Smith v. City of 
Omaha, 49 Nebr., 883. In all of the above cases, however, 
the decision seems to turn upon the regularity and suffi- 
ciency of the notice of the meeting. It does not seem to 
be held anywhere that the proceedings of any board of 
equalization are absolutely void for informality in the 
findings as to special benefits. In the present case the 
finding made by the board of equalization recites, after 
stating that all complaints have been examined, that the 
board “have full and personal knowledge of the character 
of said improvements, respectively, and special benefits to 
the lots and real estate respectively, by reason thereof,” 
and that due notice of the meeting had been given; there- 
fore, “Resolved, that it is the final determination of the 
city council sitting as a board of equalization that levies 
of special taxes to cover the cost of the several improve- 
ments referred to in said notice and as shown by the plans 
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of proposed levies prepared by the city engineer and on 
file in the office of the city clerk, should be made in accord- 
ance with said plans, the several lots and pieces of lots and 
real estate therein described being specially benefited to 
the full amount in each case of said proposed levies.”’ This 
seems to us a Sufficient, if somewhat informal, finding that 
the benefits are proportional to the frontage. If the bene- 
fits are in each case equal to the amount levied, then they 
must be proportional to the frontage, for the levies are 
made on that basis. To be sure, the finding does not say, 
in terms, that the benefits are in no case more than this 
amount levied, but it would not seem that any presumption 
of such a fact should be indulged. Moreover, these pro- 
ceedings were not ex-parte. They were held on the regular 
quarterly date of such meetings, and after notice to prop- 
erty owners as to just what property was involved, and 
what was proposed to be levied. They were held, too, 
under a statute which provides, “and all such assessments 
and findings of benefits shall not be subject to review in 
any legal or equitable action, except for fraud, gross in- 
justice or mistake.” Compiled Statutes, ch. 12a, sec. 161.* 
Section 164+ of the same chapter of the Compiled Statutes 
provides: “No court shall entertain any complaint thai 
the party was authorized to make, and did not make to the 
city council sitting as a board of equalization.” The pro- 
ceedings of the board of equalization are subject to review 
on error. Sioux City & P. R. Co. v. Washington County, 
3 Nebr., 30, 41; Webster v. City of Lincoln, 50 Nebr., 1. If 
the finding as to benefits was informal, it could have been 
corrected either at the time or on review. So long as such 
is the case, this defect can hardly be ground for an injunc- 
tion. It is true that in John v. Connell, 64 Nebr., 238, 
this court sanctioned the proposition that a finding that 
benefits were equal and uniform was jurisdictional. In 
that case, however, the main objection was want of any 
legal session of the board, and, of course, there was not 


*Cobbey’s Annotated Statutes, sec. 7629. 
ft Cobbey’s Annotated Statutes, sec. 7633. 
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only no finding, but no possibility of one. The statutes 
above mentioned were not examined, but we do not think 
there is anything in that case, necessarily, in conflict with 
the proposition that the equalization board, when prop- 
erly in session, with due notice given, acts judicially, and 
its action within its jurisdiction is not open to collateral 
attack. Such seems to be the plain import of the statutes 
above cited. In French v. Barber Asphalt Co., 181 U. &., 
324, a statute authorizing the levy of special taxes for im- 
provements directly upon the property, according to front- 
age, without a finding of benefits, is held to be not prohib- 
ited by anything in the federal constitution. No ground 
for objecting to the constitutionality of our statutes as to 
the conclusiveness of the action of the board of equaliza- 
tion has been pointed out to us or is perceived. 

No reason for holding that inclusion of a guarantee te 
maintain the pavement for five years in the cost of con- 
struction vitiates the proceedings, has been given, and 
that point must be deemed waived. 

It is recommended that the judgment of the distriet 
court be affirmed. 


KIRKPATRICK and Losinerpr, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Dakora County v. W. T. BARTLETT. 
FILep JANUARY 8, 1903. No. 12,468, 
Commissioner’s opinion, Department No. L 


1. Action Against County: Summons mv Error: Issuance: SERVICE: 
Waiver. A county attorney has authority to waive issuance 
and service of summons in error in a case against a county in 
which he has appeared for it at the trial. 


2. County Clerk: TrsTmony: CoNcLUSION: GENERAL-FUND Levy: 
PRESUMPTION AS TO OFFICIAL ConpUCT. Mere testimony by a 
county clerk to the conclusion that prior to a certain time the 
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general-fund levy of that year was exhausted, and the last 
warrant drawn on it bore date about a month before the one 
sued on, does not require a reversal of a finding that the latter 
is valid. Such a conclusion does not overcome the presumption 
that officers do their duty. 


3. County: ALLOWANCE oF CLAIM: DRAWING WARRANT: ADVERTISING 
Funp: GENERAL Funp. Allowance of a claim and drawing a 
warrant for its payment against the “advertising fund” of a 
county will be deemed, in an action on such warrant, equiva- 
lent to allowance of the claim, and drawing a warrant against 
the county general fund. Such so-called “advertising fund” is 
legally only a part of the general fund, known by a term which 
designates its source. 


: WARRANT; SIGNATURES: SEAL: OBJEC- 
gion. Where the record contains a general admission that 
county warrants were “issued” by and signed by the proper 
county authorities, a subsequent objection to them, and motion 
to strike them from the record because not bearing the county 
seal, is too late. 


4. 


Error from the district court for Dakota county. Ac- 
tion upon county warrants. Tried below before GRAVES, 


J. Affirmed. 


Wiliam P. Warner, for plaintiff in error. 
Sullivan & Griffin and M. C. Beck, contra. 


Hastines, C. 


This is an action begun by W. S. Bartlett in the aoaney 
court of Dakota county to recover from that county the 
sum of $515 and interest, alleged to be due upon three 
warrants for the sum of $200 each, all of the same date and 
in the following form: 

“$200. Amount levied 189-- $—— 
“Amount issued $848.70 
“County Warrant, 
“State of Nebraska. Treasurer of Dakota County. 
“NaKora Crry, Dec. 4, 1895. 

“Will pay W. T. Bartlett or bearer two hundred dollars 

and cuetee to account of county. 
“No. 4. 
“op, V. BRANNAN, THOS. SULLIVAN, JR., 

“County Clerk. Chairman County Commissioners. 

“Advertising fund.” 
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The original petition simply alleged the execution and 
delivery to plaintiff at their date of these warrants; that 
$85 had been paid upon them, and payment of the re- 
mainder refused. A demurrer was sustained to the peti- 
tion, and an amendment was then made, setting forth that 
the warrants were issued and delivered to the plaintiff in 
payment of the publication of the tax list of the county of 
Dakota for the year 1895; that such publication was made 
in pursuance of a valid contract with the county; and that 
at the time the warrants were drawn and delivered to the 
plaintiff there were ample funds in the general fund of the 
county to meet them; and that the words “advertising 
fund,” on the margin of each of said warrants, were 
placed there after their issuance by some person without 
authority. Another demurrer was filed to the petition as 
thus amended, and this demurrer was sustained by the 
county court and the plaintiff elected to stand upon his 
amended petition. It was dismissed. The amendment 
was filed in the county court February 7, 1900. From the 
judgment of dismissal plaintiff, Bartlett, took error to the 
district court, alleging error in sustaining the demurrer, 
error in dismissing the action, and error in the taxation of 
costs. This petition in error was sustained and the case 
was set down for trial in the district court. A petition 
was filed by plaintiff, Bartlett, in the same terms as in 
the county court, and the defendant answered, alleging 
that the petition did not contain facts sufficient to show a 
cause of action, and second, that the warrants, if issued, 
were void, and that the said warrants, if issued, were 
issued against the advertising fund of said county for 
advertising the delinquent taxes, and could only be a 
charge against that fund, and could not become a charge 
against the county general fund. Plaintiff denied the 
allegations of the answer, and an amendment was then 
made to it, setting out that the district court had no 
jurisdiction over the defendant, because no error summons 
was ever served upon the county, and no notice or service 
of notice of this proceeding given, as required by law. 
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Trial was had to the court, which found -for the plaintiff, 
Bartlett, in the sum of $716.82. Motion for new trial was 
overruled, and judgment entered for that amount and 
costs. From this judgment the county brings error under 
fourteen assignments: Error in sustaining the original pe- 
tition in error of Bartlett from the judgment of dismissal 
in county court; error in retaining the cause for trial over 
defendant’s objection; error in trying said action when 
the record disclosed that no summons in error had been 
served upon the county; error in overruling the county’s 
objection to the jurisdiction for that reason; error in over- 
ruling the county’s objection that there is no cause of 
action stated in the petition; error in receiving the three 
alleged warrants in evidence; error in receiving evidence 
of the county board’s order that the delinquent tax list for 
the year 1895 be printed in the Jackson Critcrivn at the 
‘ate provided by law; that the finding and judgement are 
not supported by and are contrary to the evidence and 
contrary to law; and that the finding and judgment are ex- 
cessive. The questions raised are simply as to the failure 
to serve Summons in error and as to the sufficiency of these 
warrants to constitute a cause of action, when aided by the 
allegations of money in the general fund and of a contract 
to publish the delinquent tax list. 

Plaintiff in error alleges that there was no jurisdiction 
in the district court, for the reasons that no summons in 
error was ever served upon the county and its issuance and 
service was waived by the county attorney. Counsel cites 
and relies upon the case of Chicago, B. & Q. R. Co. v. 
Hitchcock County, 60 Nebr., 722, and its holding that an 
attorney has no authority to waive service of summons and 
enter a voluntary appearance in an action on behalf of a 
municipal corporation simply by reason of his powers and 
functions as an attorney. The summons in this case, how- 
ever, was not the commencement of an action, and the stat- 
ute makes the service of swumons upon the attorney good, 
whether he still retains any authority from his priucipat 
or not, if he appeared at the trial. The right to serve sum- 
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mons upon him depended, not upon his authority at the 
time of such service, but depends upon his having made 
an authorized appearance at the trial. It seems clear that 
none of the arguments as to his want of authority to waive 
this issuance and service are good. He is made a proper 
person to serve by the terms of the statute, and he is by 
the further terms of the same statute given authority to 
waive such issuance. 

The only question in the matter is the interpretation to 
be given to section 585 of the Code of Civil Procedure. 
That section is as follows: “The summons mentioned in 
the last section shall, upon the written prvecipe of the 
plaintiff in error, cr his attorney, be issued by the clerk 
of the court in which the petition is filed to the sheriff of 
any county in which the defendant in error or his attorney 
of record may be; and if the writ issue to a foreign county, 
the sheriff thereof may return the same by mail to the 
clerk, and shall be entitled to the same fees as if the same 
had been returnable to the district court of the county in 
which such officer resides. The defendant in error, or his 
attorney, may waive in writing the issuing or service of 
the summons.” It seems clear that “his attorney,” re 
ferred to in the last clause of this section, means the same 
party as “his attorney of record” in the early part; that 
is, that it is only necessary that the party served, and 
waiving service, shall have been his attorney at the time 
of the trial as to which a complaint is made. The objection 
to jurisdiction was properly overruled. 

It remains to consider the sufficiency of these warrants 
to constitute a cause of action when coupled with the al- 
legations that they were delivered in payment for the 
publication of the county’s delinquent tax list for 1895 
under a valid contract, and that when the warrants were 
drawn there was money in the county’s general fund 
sufficient to meet them, and that they are unpaid. There 
is an allegation in the petition that the words “advertis- 
ing fund,” at the bottom of the warrants, were added sub- 
sequently to their issuance and without authority, but 
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no such proof was tendered. The claim was allowed against 
the “advertising fund,” and the warrants were so drawn. 
There is nothing to show they have been changed, and 
plaintiff admits they have not been since they were de- 
livered to him so far as he knows. 

There is a question as to the fact in reference to there 
being general funds of the county from which they might 
have been paid at the time. The county clerk swears that 
the levy of 1895 was exhausted in November, and the last 
warrant drawn on it was in that month. This general 
conclusion clearly seems insufficient to do away with the 
presumption that the officers did their duty, and if these 
are to be considered as general fund warrants, the claim of 
lack of authority to issue them can hardly be sustained. _ 
In State v. Weir, 33 Nebr., 35, 37, a precisely similar state- 
ment, only in a form of a certificate, is held to be a mere 
conclusion, and no sufficient evidence of a lack of funds 
at a given subsequent time. It is hard, too, to see how 
the expense of publishing the tax list is any more an in- 
debtedness incurred by the county board than is the salary 
of the clerk. Such salary in the case last cited is held 
not to be subject to the limitations permitting no incur- 
ring of indebtedness, nor allowance of claims in excess of 
the levy, and forbidding warrants in excess of eighty-five 
per cent. of the levy in the absence of funds. 

The real difficulties in the way of plaintiff’s recovery are 
three: The claim of plaintiff was not allowed generally 
against the county and its general fund, but against the 
“advertising fund”; the warrants are drawn against an 
“advertising fund” ; they bear no seal. Plaintiff cites Kane 
& Co. v. Hughes County, 81 N. W. Rep. [S. Dak.], 894. 
as conclusive of the proposition that allowance against the 
advertising fund is equivalent to an allowance against the 
general fund. Such is the holding in that case. The 
statute in South Dakota, however, provides in terms, for a 
payment by the county, in the first instance, for the publi- 
cation of the delinquent tax list. That is the sole differ- 
ence in the statutes that is pointed out. 
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In State v. Lincoln County, 35 Nebr., 346, and State v. 
Dixon County, 24 Nebr., 106, it is held competent for the 
board to enter into contracts for the doing of this work, 
but not obligatory to let such contracts to the lowest bid- 
der. It is clearly the duty of the county board to provide 
for such publication. Compiled Statutes, sec. 109, ch. 77. 
That the Nebraska statute does not in express terms pro- 
vide that the county shall pay for it, would seem unimpor- 
tant. How else is it to be procured to be done? We are 
satisfied with the reasoning of the South Dakota court 
that as the general fund is the only lawful source of pay- 
ment and there is no advertising fund known to the law, an 
allowance and a warrant drawn against the latter, are 
equivalent to such action against the general fund. 

These warrants are not in the form prescribed by law 
and are without a seal; but it is admitted in the record 
that they were issued by the proper county authorities. 
We suppose the seal is attached merely to authenticate 
that fact. While the county seal is expressly required by 
section 83, chapter 18, Compiled Statutes,* to be applied in 
issuing a county warrant, it would seem that the broad 
admission in the record that the warrants were issued by 
the proper county officers, and presented and marked “Not 
paid for want of funds,” authenticates them sufficiently, 
even without the county seal. 

It is recommended that the judgment of the district 
court be affirmed. 


KIRKPATRICK and LoBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
*Cobbey’s Annotated Statutes, sec. 4451. 
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CITIZENS’ STaTE BANK OF NEWMAN Grove vy. Lars I, Nore. 
FILep JANUARY 8, 1903. No. 11,893. 


Commissioner’s opinion, Department No. 1. 


1. Negotiable Instrument: CoNsrRUCTION oF STATUTE: BONA-FIDE 
Purcnaser. In this state a statute will not be construed so as 
to make a negotiable instrument void in the hands of a bona- 
fide purchaser, unless the act specifically so declares. 


2. Promissory Note: CONSIDERATION: UNLICENSED PRACTITIONER. A 
note given for medical services by an unlicensed practitioner 
may be recovered on by a bona-fide purchaser, notwithstanding 
the provisions of chapter 55 of the Compiled Statutes, pro- 
hibiting the practice of medicine without a license. 


Ernoek from the district court for Boone county. Action 
by innocent purchaser upon promissory note given for . 
medical services. Plea that payee was not a legally qual- 
ified physician. Note held void. Tried below before 
THOMPSON, J. Judgment for defendant. Reversed. 


Needham & Doten, for plaintiff in error. 
H. C. Vail, contra. 


LoBIncreEr, C. 


This is an action on a promissory note, payable six 
months after date, given by the defendant in error to one 
F. N. Brett for medical services rendered to the former’s 
wife. At the time of the excution of the note, and as a 
part of the same transaction, Brett executed and delivered 
to defendant in error the following instrument: 


“AMERICAN MEDICAL AND SURGICAL INSTITUTE, 
“For the Treatment of All Chronic, Private and Nervous 
Diseases, both Medical and Surgical. 

“ALBION, NreBR., Sept. 7, 1898. 
“Received of L. Nore twenty-two dollars, for which I 
hereby agree to treat L. Nore’s wife for three months until 
cured. To furnish medicine and apparatus deemed neces- 
Syllabus by court; catch-words by editor. 
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sary by me to bring about the best possible results. And 
to return note at end of specified time if no cure is effected 
and to give an extension of time if needed. 


“$22.00. F.N, Brett.” 


On the day after its receipt Brett went to the banking- 
house of plaintiff in error at Newman Grove and negoti- 
ated a sale of the note, through the cashier, at a discount 
of ten per cent. Brett was a stranger in the town and the 
cashier had seen him ouly once before, but there is no 
evidence that the cashier or any of plaintiff in error’s 
officers or agents had any knowledge or notice of the pur- 
pose for which the note was given. The note not being 
paid at maturity, plaintiff in error brought this action 
thereon, and defendant in error answered, alleging that 
Brett was not a licensed physician, that the execution of 
the note had been induced by fraud, and that the consider- 
ation had failed. On the trial the county clerk testified 
that his office contained no record, as provided by chapter 
55, article 1,* of the Compiled Statutes, of any certificate 
authorizing Brett to practice medicine, and no evidence 
was offered indicating that such certificate had ever been 
issued. After the introduction of evidence, plaintiff 
moved for a peremptory instruction, which was refused. 
The jury returned a verdict for the defendant, upon which 
Judgment was rendered, and plaintiff brings the case here 
by petition in error. 

Defendant in error relies principally on Ranas v. First 
Nat. Bank of Pender, 62 Nebr., 303. In that case the stat- 
ute under which a bona-fide purchaser was denied recovery 
on a note provided that any conveyance of lands allotted to 
the Indians, “or any contract made touching the same 
*# # * shall be absolutely null and void.”+ In the case 
at bar the statute contains no express declaration of this 
kind. The legislation which defendant in error invokes to 
support his position may be summarized as follows: Chap- 


- Compare Cobbey’s Annotated Statutes, sec. 9416 et seq. 
{U. S. Statutes at Large, vol. 24, p. 389, ch. 119, sec. 5. 
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ter 55, article 1, of the Compiled Statutes, makes it the 
duty of all persons desiring to practice “medicine, surgery 
or obstetrics” in this state to obtain a certificate from the 
state board of health and to file the same with the tlerk of 
the county in which they desire to practice. Section 15 
provides: “No person shall recover in any court in this 
state any sum of money whatever for any medical, surgical 
or obstetrical services unless he shall have complied with 
the provisions of this act and is one of the persons au- 
thorized by this act to be registered as a physician.” Sec- 
tion 7 declares it to be unlawful for any person to practice 
in any of these lines without first obtaining and registering 
such certificate; and section 16 makes it a misdemeanor to. 
so practice, and imposes a fine therefor. It will be seen 
that none of these provisions declares a contract for medi- 
cal services by an unlicensed practitioner to be void. 
Indeed, while section 15 provides that “no person shall 
recover,” the latter part of the section indicates that this 
prohibition is limited to the practitioner himself. 

It is urged that by making the unlicensed practice of 
medicine a crime, the legislature has by implication de 
clared void all contracts growing out of such practice, and 
we are cited to Snoddy v. Bank, 88 Tenn., 573. There a 
contract to deal in futures was held to be included within 
the statute against gaming, and the court said (p. 576): 
“By the great weight of authority, notes given in considera- 
tion of a contract against morals, public policy, and public 
statutes are void in any hands,” and then added, “Perhaps 
there are no exceptions when, in addition, the transaction 
is also criminal.” But in Sondheim v. Gilbert, 117 Ind., 
71, and Crawford v. Spencer, 92 Mo., 498, the gaming 
statute was held not to apply to such transactions. There 
are, indeed, authorities elsewhere which tend to support 
the contention of defendant in error. More than two cen- 
turies ago, Lord Holt said, in the leading case of Bartlett 
v. Vinor, Carthew [Eng.], 251, 252: “Every contract made 
for or about any matter or thing which is prohibited and 
made unlawful by any statute, is a void contract, though 
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the statute itself doth not mention that it shall be so.” In 
Cope v. Rowlands, 2 M. & W. [Eng.], 149, 157, Baron 
Parke observes: “It is perfectly settled, that where the 
contract which the plaintiff seeks to enforce, be it express 
or implied, is expressly or by implication forbidden by the 
common or statute law, no court will lend its assistance 
to give it effect.” See, also, Columbia Bank and Bridge 
Co. v. Haldeman, TW. & S. [Pa.], 233; Holt v. Green, 73 
Pa. St., 198; Johnston v. McConnell, 65 Ga., 129; Conley 
uv. Sims, TL Ga., 161. 

Were the question res nova, therefore, in this jurisdic- 
tion, we might be inclined to regard defendant in error’s 
arcument as entitled to great weight. But the question 
is not res nora here. The precise question was before this 
court in Smith v. Columbus State Bank, 9 Nebr., 31, and 
decided adversely to that contention. The case last cited 
was an action on a note whose consideration was the com- 
pounding of a crime, an act forbidden and made a mis- 
demeanor by section 177 of the Criminal Code. It was con- 
tended there, as here, “that when a statute inflicts a pen- 
alty for doing an act, such act is unlawful, though not in 
terms prohibited or declared to be illegal, and any con- 
tract, the consideration of which is founded upon the do- 
ing of such an act, is void.” This court, however, adopted 
the contrary view, and in doing so overruled on that point, 
Kittle v. DeLamater, 3 Nebr., 325; and Copr, J., in de- 
livering the opinion, said: “In my view of the law, in or- 
der to prevent a recovery in the case stated in the above 
exception, the case must come within some statute ex- 
pressly declaring notes given for such consideration void.” 
This case was cited and followed in Wortendyke v. Mechan, 
9 Nebr., 221, and has not since been qualified or overruled. 
Indeed, we are not asked to overrule it now, nor would we 
be inclined to do so. After having stood for almost a 
quarter of a century as the law of this state, we think it 
far better to adhere to its doctrine than to unsettle the law 
by adopting a different rule, even though it might be more 
in accordance with the weight of authority elsewhere. 
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Much is said concerning the policy of the statute and 
the evils which are likely to result from allowing con- 
tracts to be enforced which are contrary to its purpose and 
spirit. We fully recognize the importance of such legisla- 
tion as the medical act. It embodies a fixed and time- 
honored policy, of the most vital concern to the state and 
its people. But it may well be questioned whether the 
evils consequent upon the free circulation of notes given 
for services of unlicensed practitioners could be more 
serious than the derangement of business resulting from 
a rule that would make all such notes void in the hands of 
innocent purchasers. It must be remembered that instru- 
ments like these have no earmarks, and when once it is 
understood that a limited and indistinguishable class of 
them is deprived of the virtues of negotiability, a step is 
taken toward casting the taint of suspicion upon all. 
Moreover, the medical act has never, so far as we have 
been able to ascertain, been construed to have that. effect 
upon negotiable paper. Legislation of this character is 
not recent or even modern. As early as 1511, parliament 
passed an act* requiring practitioners of surgery in Lon- 
don and vicinity to be examined and licensed by the col- 
lege of surgeons, and imposing a penalty for non-com- 
pliance. In Gremaire v. Le Clerc Bois Valon (1809), 2 
Camp. [Eng.], 143, this ancient statute was set up as a 
defense to an action for surgical services, but it was held 
insufficient, even as between the parties, and recovery was 
allowed. From the standpoint of public policy, as well 
as that of stare decisis, we are of the opinion that the 
medical act furnished no defense as against plaintiff in 
error in this action. And since the other defenses were 
such as would be valid only between the original parties, 
we think the court should have directed a verdict as asked, 
and we recommend that the judgment be reversed and the 
cause remanded for further proceedings according to law. 


Hastines and Kirkpatricg, CC., concur. 
*3 Henry VIII. cb. 11, sec. 1. 
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By the Court: For the rearons siated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 


REVERSED AND REMANDED. 


Nore.—Unlicensed Physicians—Right to Recover for Services. The 
statutes of the following states expressly provide that any physician 
practicing unlawfully shall not be permitted to recover for services: 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Maryland, Michigan, 
Nebraska, North Carolina, Rhode Island, Vermont, Virginia and Wis- 
consin. 

The courts of the following states have declined to aid unlicensed 
physicians in recovering fees for services: Alabama, California, 
Louisiana, Massachusetts, North Carolina, New York, Tennessee and 
Texas. This is upon the principle that no recovery can be had in 
a court of justice for performing an act which is unlawful, or which 
is prohibited by statute. Roberts v. Levy, 31 Pac. Rep. [Cal.], 570, 
not published in California reports; Dickerson v. Gordy, 5 Robinson 
[La.], 489, but it is held in this case that, the defendant having em- 
ployed plaintiff, the burden is upon him to show that plaintiff was 
not licensed; Spaulding v, Alford, 1 Pick. [Mass.}, 33; For v. Dixon, 
12 N. Y. Supp., 267; Haworth v. Montgomery, 91 Tenn., 16, 18 S. W. 
Rep., 399; Kenedy v. Schultz, 6 Tex. Civ. App., 461. Alabama and Kansas 
have held that an unlicensed physician could not even recover for 
medicines furnished. Harrison v. Jones, 80 Ala., 412; Underwood v. 
Scott, 43 Kan., 714, 23 Pac. Rep., 942. 

A court of Missouri has held that an unlicensed physician 
may recover for services. That court points to the distinction 
between offenses mala in se and mala prohibita, placing the practicing 
by an unlicensed physician in the latter category. Smythe v. Han- 
son, 61 Mo. App., 285. Chief Justice Ruffin of the supreme court of 
North Carolina severely criticises this distinction as unsound. Sharp 
v. Farmer, 4 Devereux & Battle [N. Car.], 122. The courts are di- 
vided on the question of what effect, if any, the repeal of the dis- 
qualifying act has upon the physician’s right to recover for services 
unlawfully performed before the repeal. One theory is that the 
law was not designed to prevent the debt from accruing, but-to pre- 
vent the enforcement of the obligation; in other words, it pertains 
not to the contract but to the remedy; and so when the statute is 
removed, the unlicensed physician may recover. Hetcitt v. Wilcozr, 1 
Metcalf [Mass.], 154. Other states have held such contracts void in 
their inception. Puckelt v. Alewander, 102 N. Car., 95, 3 L. R. A., 43, 
8 S. E. Rep., 767; Bailey v. Mogg, 4 Denio [N. Y.], 60; Nichols v. 
Poulson, 6 Ohio, 306; Warren v. Saxby, 12 Vt., 146; Quarles v. Evans, 7 La. 
Ann., 543.—W. F. B. 
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Parser ByRLeT v. EDWIN D. Wary. 
FILep JANUARY 8, 1903. No. 12,480. 
Commissioner’s opinion, Department No. 1. 


1. Summons: MEMBER OF THE LEGISLATURE. The law of this state 
makes no distinction as to the service of summons between 
members of the legislature and other persons. 


2. 


A member of the legislature may, in a proper 
case, be served with summons while at the seat of government 
for the purpose of attending the legislative session. 


Error from the district court for Lancaster county. Ac- 
tion on account for goods sold and delivered. The defend- 
ant pleaded, inter alia, his privilege and immunity from 
civil process, as a member of the legislature of the state. 
Tried below before Frost, J. Judgment for plaintiff. Af- 
firmed. 


Jefferson H. Broady, Paul F. Clark and Charles 8S. 
Allen, for plaintiff in error. 


Love & Frampton, contra. 


Losineinr, C. 


This action was commenced in the district court for 
Lancaster county, December 31, 1900, on an account for 
merchandise alleged to have been sold by pl: ‘tiff to de- 
fendant. The latter filed objections to the jurisdiction 
and a motion to quash the service, alleging that he was a 
member of the Nebraska state senate, which convened on 
January 1, 1901, and that he was in Lancaster county on 
the day previous for the sole purpose of attending the 
legislative session. The motion and objections were over- 
ruled and defendant then answered, again claiming priv- 
ilege from service in Lancaster county, admitting the pur- 
chase of most of the merchandise, but not from plaintiff, 
alleging that the items charged in the account were “un- 
reasonable, unjust and exorbitantly high” and that part 


Syllabus by court; catch-words. by editor. 


76 NEBRASKA REPORTS. [VOL. 67 


Berlet v. Weary. 


of the goods were damaged when received. The answer 
also contained a general denial. There was a trial to a 
jury which found for the plaintiff, but the only evidence 
contained in the bill of exceptions relates to the matters 
set forth in the objections to jurisdiction and motion to 
quash, and the petition in error from the judgment ren- 
dered on the verdict is restricted in its assignments to the 
same matters. 

Defendant contends that he was not voluntarily in 
Lancaster county on the day when he was served, but was 
there in pursuance of official duty ; that his presence might 
have been compelled by a call of the house; and that while 
he might have been served at his home in Nemaha county, 
the service in Lancaster county was unauthorized and in- 
valid. This contention calls for an investigation as to the 
extent of a legislator’s immunity from judicial process. It 
is conceded that there are no constitutional or statutory 
provisions in this state which exempt a legislator from 
the service of civil process, and the exemption here claimed, 
if it exists at all, must be derived from the common law. 
We are first to inquire, then, what was the common-law 
rule. 

From time immemorial members of parliament were 
privileged from arrest during the sessions of that body and 
for a reasonable period before and after, so as to permit 
them to attend and return home. The privilege appears to 
have originated in the necessity of maintaining the inde- 
pendence of the legislature as against the aggressions of 
the crown and of preventing the coercion of members by 
the use or abuse of criminal process. The privilege was 
not, however, restricted to such process, but extended to 
all cases where the member’s person might be taken into 
custody. So long, therefore, as imprisonment for debt was 
in vogue, the peers and commons were exempt from this 
also, and from such of the civil writs as were executed by 
seizing and confining the person of the defendant. Thus, 
as late as 1841, it was held to be irregular to issue a captas 
ad satisfaciendum (which was executed by imprisoning the 
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defendant until the debt and costs were paid) against a 
member of the house of commons in an action of assumpsit. 
Cassidy v. Steuart, 2 M. & G. [Eng.], 437. 

The freedom of members from process of this kind, 
whether criminal or civil, rests upon the highest grounds 
of public policy. As was said by Lord Denman, C. J., in 
Stockdale v. Hansard, 9 Ad. & El. [Eng.], 1, 114: “The pro- 
ceedings of parliament would be liable to continual in- 
terruption at the pleasure of individuals, if every one 
who claimed to be a creditor could restrain the liberty of 
the members.” Another ground, as pointed out by a 
learned constitutional historian, is “the supreme necessity 
of attending to the business of parliament, the king’s high- 
est court.” Stubbs, Constitutional History of England, 
vol. 3, sec. 452, p. 512. But this immunity and the reasons 
therefor appear to have existed only as to process which re- 
quired the detention of the person. After a diligent search 
we have been unable to find a single English case which de- 
cides that a member of parliament or other legislative 
officer is exempt from the service of a mere summons at 
any time. That such exemption was sometimes claimed 
by the members themselves is true, but we find no instance 
where it was recognized and enforced by the courts. And 
as was said by the eminent chief justice in the case last 
cited (p. 114): “When this privilege was strained to the 
intolerable length of preventing the service of legal pro- 
cess, or the progress of a cause once commenced against 
any member during the sitting of parliament, or of 
threatening any who should commit the smallest trespass 
upon a member’s land, though in assertion of a clear right, 
as breakers of the privileges of parliament, these mon- 
strous abuses might have called for the interference of the 
law, and compelled the courts of justice to take a part.” 
Mr. Justice Wylie, in his learned and exhaustive opinion 
in Merrick v. Giddings, McArthur & Mackey [D. C.], 55, 
mentions two cases (Doune v. Welsh and Ryter v. Cosins) 
in the reign of Edward IV. (11431-1'82) where “it was 
held that the privilege from arrest during the session of 
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parliament did not protect him [the member] from being 
impleaded, but only that he should not be arrested.” In 
Benyon v. Evelyn, Orlando Bridgman’s Judgments, 324, 
decided about the middle of the seventeenth century, it was 
declared to be “lawful to sue out an original writ against a 
member of the house of commons although parliament is 
sitting.” It is true that some of the text-writers appear to 
announce a different rule as applicable to this peried. In 
4 Coke’s Institutes, 24, there is a passage where the au- 
thor, in speaking of a member of parliament, says “the 
serving of the citation did not arrest or restrain his body, 
and the same privilege holdeth in case of subpoena.” This 
passage, however, has been much criticised and declared 
to be unwarranted from the record on which the author 
relies. “The truth is,” observed Chief Justice Bridgman in 
Benyon v. Evelyn, Bridgman’s Judgments, 324, “that Lord 
Coke’s treatise of the jurisdiction of parliament is a post- 
humous work; and though I shall attribute as much to 
his learning in the law as to any sages in the law whatso- 
ever, yet there not being that freedom in former times of 
having copies of the records at large as hath been since, 
when he comes to cite them he is guided by abstracts, 
which occasions miserable mistakes, and by the modus 
tenendi Parliamentum, which, as to the time of making 
it, was most certainly a counterfeit piece. So that there 
are a multitude of errors in his chapter concerning par- 
liaments, and in particular both those records are grossly 
mistaken.” See also Hatsell, Precedents, p. 6; Merrick v. 
Giddings, McArthur & Mackey [D. ©.], 55, 59. So in 
Stubbs, Constitutional History of England, vol. 3, sec. 452 
et seqg., the author speaks of members of parliament as 
privileged “from being impleaded in civil suits, from being 
summoned by subpcena or to serve on juries,” etc.; but, 
while he mentions many cases of exemption from criminal 
process, he refers to no instance of immunity from the mere 
service of civil process, and it is evident that he is here 
speaking of privileges claimed by the members, rather than 
those recognized and enforced by the courts. 
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But whatever may have been the law at this time and 
whatever the claims of the members, parliament itself at 
an early period undertook to restrict the exemption to pro- 
cess which restrained the liberty of the member. In 1649 
the house of commons ordered that in case of a legal pro- 
ceeding against a member he should receive written notice 
of its pendency and that then “the member is enjoined to 
give appearance and proceed as other defendants in case 
of like suits or actions ought to do, or in default thereof, 
both their estates and persons shall be liable to any pro- 
ceedings in law or equity as other members of the Com- 
monwealth.” See Journal of House of Commons * quoted 
in Hoppin v. Jenckes, 8 R. I., 453, 457. In 1700 parlia- 
ment passed an act providing for the commencement of 
actions and the issue and service of process against mem- 
bers of parliament “at any time from and immediately 
after the dissolution or prorogation of any parliament, 
until a new parliament shall meet, or the same be reas- 
sembled and from and immediately after any adjournment 
of both houses of parliament for above the space of four- 
teen days, until both houses shall meet or reassemble.”’+ 
In 1769 a statute was enacted which provided that: “Any 
person or persons shall and may, at any time, commence 
and prosecute any action or suit in any court of record, 
or court of equity, or of admiralty, and in all causes ma- 
trimonial and testamentary, in any court having cogniz- 
ance of causes matrimonial and testamentary, against any 
peer or lord of parliament of Great Britain, or against any 
of the knights, citizens, and burgesses, and the commis- 
sioners for shires and burghs of the house of commons of 
Great Britain for the time being, or against their or any 
of their menial or any other servants, or any other person 
entitled to the privilege of parliament of Great Britain; 
and no such action, suit, or any other process or proceed- 
ing thereupon, shall at any time be impeached, stayed, or 
delayed, by or under colour or pretence of any privilege of 


parliament.”} 
* April 14. $10 George ITIL, p. 359, ch. 50. 


$13 William ILL, ch. 3, sec. 1, 
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Thus the law stood at the separation of the colonies from 
the mother country. If, as has been declared in some juris- 
dictions, the English statutes enacted prior to the separa- 
tion are to be treated as part of the common law (6 Am. 
& Eng. Ency. Law [2d ed.], p. 279; Sedgwick, Statutory 
Construction, 14; Ex parte Blanchard, 9 Nev., 101), it is 
plain that the common law of the United States affords no 
immunity to legislators from the service of ordinary civil 
process. This, at least, appears to be recognized in the 
authorities. 

In Peters v. League, 13 Md., 58, where a member of the 
Baltimore city council claimed exemption from the service 
of an attachment while in the discharge of his duties, the 
court said (p. 64): “It is worthy of remark, that peers and 
members of parliament were liable at common law to be 
sued though they could not be arrested on writs of capias. 
Here the process was an attachment, with a summons to 
the party as garnishee; therefore the supposed analogy be- 
tween members of the Baltimore city councils and of 
parliament would not aid the appellant.” 

Judge Cooley, in his Constitutional Limitations [5th 
ed.], p. 161,* says: “By common parliamentary law, the 
members of the legislature are privileged from arrest on 
civil process during the session of that body, and for a rea- 
sonable time before and after, to enable them to go to and 
return from the same. By the constitutions of some of the 
states this privilege has been enlarged, so as to exempt the 
persons of legislators from any service of civil process.” 

It was the view of this eminent commentator, therefore, 
that the common-law privilege needed to be “enlarged” 
before it could include exemption from the service of or- 
dinary civil process. Among the states in which the priv- 
ilege was thus “enlarged” were Connecticut, South Caro- 
lina and Virginia, and under these remedial statutes were 
decided the cases of King v. Coit, 4 Day [Conn.], 129; 
Tillinghast v. Carr, 4 McCord Law [S. Car.], *152; 
M’Pherson v. Nesmith, 3 Gratt. [Va.], 227, though in the 

* 6th ed., p. 160. 
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last named, it was held that an exemption from all other 
process whatsoever would not prevent the issue of the writ, 
but merely suspend the service during the privilege. Under 
the constitutions of most of the other states, as well as of 
the federal government, however, the common-law rule as 
parliament had left it by the statute of 1769, was re 
enacted. See 1 Stimson, American Statute Law, p. 68. 
From the earliest constitutions of the older states it has 
been carried forward until it has reached our own, where 
it appears as section 12 of article 3. And in State v. Elder, 
31 Nebr., 169, 184, this court, in construing and comment- 
ing on that clause, declares that “the provision of the con- 
stitution is merely a reenactment of the common law.” 

We are cited to Bolton v. Martin, 1 Dall. [U. S.], 296, 
where the court of common pleas of Philadelphia county 
held that a member of the convention called for the pur- 
pose of ratifying the federal constitution, was exempt from 
the service of a summons during the session of that body. 
The opinion does not profess to follow any English case, 
but relies upon a passage in Blackstone’s Commentaries, 
the status of which is thus explained in the instructive 
opinion heretofore quoted in Merrick v. Giddings, Mac- 
Arthur & Mackey [D. C.], 55, 68: “At that time seven, 
perhaps eight, editions of Blackstone’s Commentaries had 
been issued. The two first editions were issued prior to 
the year 1770; the first was issued in 1765 from the Claren- 
don Press, Oxford. So, also, was the second. Both of these 
contain the passage as cited by Judge Shippen and quoted 
above; but after the passage by parliament of the act of 
10th of George ITI., ch. 50, in the year 1770, Mr. Justice 
Blackstone with his own hand struck out that passage, 
and changed its reading to the present form, which is as 
follows: ‘Neither can any member of either house be 
arrested and taken into custody, unless for some indictable 
offense, without a breach of the privilege of parliament,’ 
omitting the words, ‘or served with any process,’ on which 
Chief Justice Shippen relied for his decision in Bolton ». 
Martin, eighteen years after the change had been made, and 

12 
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after numerous large editions of the work, with the pas- 
sage corrected, had been given to the world. Nor was this 
the whole of the change made by the eminent commentator 
at that time, for immediately succeeding the sentence on 
which we have been remarking, he inserted an additional 
paragraph which is too long to quote. * * * It is but a 
reasonable exercise of charity, however, to presume that 
Chief Justice Shippen, in making up his decision in that 
case, relied upon a copy of one of the early editions of the 
Commentaries which he had probably studied in his youth 
and believed to be as unchanged and unchangeable as the 
Koran.” 

We are also referred to a statement in the opinion in 
Geyer v. Irwin, 4 Dall. [U. S.}, 107, that “a member of 
the general assembly is, undoubtedly, privileged from 
arrest, summons, citation or other civil process, during his - 
attendance on the public business confided to him.” Upon 
examination, it will be found that this passage is a mere 
dictum, for no such question was presented in the case. A 
legislator’s attorney had confessed judgment in an action 
pending in the former’s home county, and the supreme 
court of Pennsylvania, on appeal, said that the action 
could not have been forced to trial in the member’s ab- 
sence, but that his attorney, by confessing judgment, had 
waived the privilege. No other point was involved in the 
case. The court nowhere referred to Bolton v. Martin, 1 
Dall. [U. S.], 296, and even the dictum that the member’s 
absence entitled him as a matter of right to a continu- 
ance, was disapproved in Nones v. Edsall, 1 Wall. Jr. [U. 
S. C. C.], 189. The doctrine of Bolton v. Martin, above 
referred to, was, however, applied to members of the legis- 
lature in the subsequent nisi-prius cases of Gray v. Sill, 18 
Weekly Notes of Cases, 59, and Ross v. Brown, 7 C. C. Rep. 
[Pa.], 142. 

In 1840, the territorial supreme court of Wisconsin 
decided, in Doty v, Strong, 1 Pin., 84, that the im- 
unity from arrest guaranteed to members of congress 
by the federal constitution included also exemption from 
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the service of ordinary civil process, and applied to a dele- 
gate from that territory. The writer of the opinion states 
that the only “authority” which he has been able to find 
on the subject, is Geyer v. Irwin, 4 Dall. [U. 8.], 107, 
which, as we have seen, did not involve or decide the 
question at all. There was a dissenting opinion by the 
chief justice. The following year, in Anderson v. Roun- 
tree, 1 Pin, 115, the same court announced the 
same construction of the territorial statute which ex- 
empted members of the legislature from arrest. The opin- 
ion is written by the same judge (Miller) as in Doty v. 
Strong, and in the interval he seems to have found a refer- 
ence to Bolton v. Martin, 1 Dall. [U. S.], 296, which, as we 
have seen, was based upon a misapprehension of Black- 
stone’s Commentaries. Judge Miller does not appear even 
to have seen a report of the case, but merely to have read a 
reference to it in Story’s Commentaries on the Constitu- 
tion. The construction of the word “arrest,” so as to in- 
clude the service of summons, seems to be peculiar to this 
territorial court and to be without support elsewhere. 
Judge Cooley (Constitutional Limitations [5th ed.], p. 
161, note) says that exemption from arrest is not vio- 
lated by the service of citations or declarations in civil 
eases. That the construction was a strained and un- 
natural one, not likely to endure the test of time, seems 
to have been recognized even then in Wisconsin; for 
when the state was admitted, seven years later, the framers 
of its constitution appear to have thought it necessary, in 
order to make it the law of that jurisdiction, to insert in 
that instrument an express provision that members of 
the legislature should not “be subject to any civil process 
during the session.” Constitution, Wisconsin, art. 4, sec. 
15. In Miner v. Markham, 28 Fed. Rep., 387, the circuit 
court sitting in Wisconsin decided that a member of con- 
gress was privileged from service of a summons while 
on the way to the seat of government. he court conceded 
that the cases were not harmonious, but adopted the state 
court’s construction, which had existed from territorial 
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times, and which, as we have just seen, was embodied in 
the first constitution. 

The foregoing are all of the cases which we have been 
able to find, either from the aid of the briefs of counsel or 
otherwise, which lend any support to the doctrine that a 
legislator is privileged from the service of a summons. It 
will be seen that there is among them only one court (and 
that a territorial one) of last resort which has actually so 
decided, that its conclusion was reached with little or no 
opportunity for investigation of the authorities, and that 
its construction of the word “arrest” is unprecedented and 
unsound. On the other hand, the doctrine that a member 
of the legislature, like other citizens, is amenable to the 
service of a summons, finds ample support in the au- 
thorities, 

In Catlett v. Morton, 4 Litt. [Ky.], 122, the court held 
that despite the constitutional guaranty of privilege from 
arrest, members of the legislature “are subject to the 
execution of any other process, as other citizens are.” This 
case was decided nearly eighteen years before the Wiscon- 
sin cases above referred to, and though directly opposed to 
their conclusions, is not noticed in either of them. The 
doctrine was reaffirmed in Johnson v. Offutt, 4 Met. [Ky.], 
19, though there had meanwhile been a change in the 
statute. 

In Gentry v. Griffith, 27 Tex., 461, a similar constitu- 
tional guaranty was construed with similar conclusions, 
and the court used the following language, which might 
well be applied to the reasoning of the Wisconsin case: 
“Tt would be difficult to distort any of these definitions 
so as to make them applicable to the simple service of 
citation, or giving notice to answer in a civil action.” 

Rhodes v. Walsh, 55 Minn., 542, 23 L. R. A., 632, is also 
an instructive case, where the court, in an able opinion, 
holds that there is no exemption from ordinary process for 
members of the legislature. 

The Wisconsin decisions as to the immunity of mem- 
bers of congress also seem to stand alone. The contrary 
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was held in Merrick v. Giddings, McArthur & Mackey 
[D. C.], 55, and Howard v. Citizens’ Bank & Trust Co., 12 
App. Cases [D. C.], 222, and exhaustive opinions are writ- 
ten in both. In Bartlett v. Blair, 68 N. H., 232, the court, 
while declining to construe the federal constitution in 
advance of an adjudication by the supreme court, refused 
to quash the service of a writ,at the residence of a member 
of congress who was absent in attendance upon a session 
of that body. 

But if the weight of authority were not so pronounced 
as it thus appears to be and we felt at liberty to adopt the 
rule announced in the Pennsylvania and Wisconsin cases, 
we could not even then find sufficient support for plaintiff 
in error’s contention that, though amenable to civil pro- 
cess, it could only be served upon him in his home county. 
None of the cases relied upon by him and none of those 
above reviewed so hold; nor do they, in our view, lend any 
support to his theory of the case. So far as they touch 
the question at all, they decide that the legislator is abso- 
lutely privileged from service,—not that he is privileged 
in one place and amenable in another. Thus in Gray v. 
Sill, 13 Weekly Notes of Cases, 59, the member was served 
while at home during the recess of the legislature. Under 
the rule contended for by plaintiff in error this would 
have been a valid service; but it was not so held. We see 
no room for any middle ground between the Pennsyl- 
vania and Wisconsin cases on the one hand and the au- 
thorities elsewhere on the other. Either the member is 
exempt from service or he is not. And if he is not exempt, 
he is amenable to the provisions of section 60 of the Code, 
which, as always construed, authorizes him to be sum- 
moned in any county where he may be found. Moreover, 
we think that not only do the authorities relied on by 
plaintiff in error fail to assist him in his precise conten- 
tion, but that also some of the authorities above referred 
to decide the exact point against him. Johnson v. Offutt, 
4 Met. [Ky.], 19, is declared in plaintiff in error’s reply 
brief to involve “nothing but whether the constitution 
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prevents any suit anywhere against a member of the legis- 
lature.” But as we read the case it involves an additional 
point, and that the precise one which plaintiff in error 
urges here. The defendant in that case was served in 
Franklin county, wherein is situated Frankfort, the seat 
of government, and defendant, in the language of the 
opinion, “moved to quash the service of summons, upon 
proof that he was a citizen and resident of Scott county, 
and representing that county as a member of the house of 
representatives when the suit was brought, and the sum- 
mons served and at the time of said motion, and that the 
legislature was then in session.” This was the identical 
course pursued by plaintiff in error in the case before us, 
except that he could not show, as did the defendant in the 
case cited, that the legislature was in session at the time of 
the service. The overruling of his motion seems to us to 
determine the question which plaintiff in error raises 
here. Again, in Rhodes v. Walsh, 55 Minn., 542, the de- 
fendants were members of the legislature from various 
counties in Minnesota. The action was brought against 
them at St. Paul, in Ramsey county, during the session of 
the legislature, and each defendant sought to quash the 
service. It is true that it does not appear that any of 
these defendants conceded that they might have been 
served in their home counties, but there was quite as much 
room for the contention as exists here, and if there had 
been any support in the authorities for such a distinction, 
it seems not a little singular that the point was uot sug- 
gested either in argument or opinion. 

In all our search we have found but one jurisdiction 
where the precise rule contended for by plaintiff in error 
obtains, and that is in Ohio, where it exists by virtue of 
the following section of the Code: “A member of the 
senate or house of representatives, or an officer of either 
branch of the general assembly, shall be privileged from 
answering to any suit which may be instituted against him 
in a county other than the one in which he resides, upon a 
cause of action which accrued ten days before the first 
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day of the session of the general assembly of which he is 
an officer or a member; and all proceedings in actions to 
which any such person is a party shall be stayed during 
such session, and during the time necessarily employed in 
going thereto and returning therefrom.” Bates, Annotated 
Revised Statutes of Ohio, sec. 5031. In pursuance of an 
earlier but similar statute, one of the nisi-prius courts of 
Ohio held, in Orth v. McCook, 2 Ohio Dec., 624, 4 West. 
Law Month., 215, that a member of the legislature could 
not be served at the seat of government, even though 
joined with other defendants who were served at their 
homes. As our own Code was borrowed from Ohio, the 
omission of the section above quoted seems doubly sig- 
nificant. We can not here establish by judicial decision a 
rule which appears to have required legislative enactment 
in Ohio, especially when our own legislature has failed to 
adopt. it. 

But it is urged in plaintiff in error’s briefs that the 
exemption of legislators rests upon grounds analogous to 
those which afford immunity to witnesses and suitors . 
while in attendance upon judicial proceedings, and that 
consideratious of public policy require us to adopt the 
same rule as to legislators. The immunity of witnesses in 
such cases is, in this state, expressly provided by statute. 
Code of Civil Procedure, sec. 363. So the immunity of suit- 
ors constitutes an ancient and well-recognized rule of the 
common law. In Cole v. Hawkins, 2 Strange [Eng.], 1094, 
decided in 1738, it was held to be contempt to serve a suitor 
with process while he was in attendance upon a cause, and 
the court said: “The privilege was designed * * * to 
prevent any interruption of the business of the court.” This 
is probably not the earliest case on the subject but it illus- 
trates the antiquity of the rule, which appears to prevail 
in all jurisdictions where the common law is in force. 
See Palmer v. Rowan, 21 Nebr., 452. But the doctrine has _ 
never, so far as we are able to find, been extended to legis- 
lators. Even in the two jurisdictions where the immunity 
of legislators from the service of summons has been de- 
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clared, it rests upon grounds entirely different from their 
supposed analogy to parties and witnesses. Indee1, while 
we are cited to Jacobson v. Hosmer, 76 Mich., 234, on the 
point that a party has a right to be sued at his own domi- 
cile, if we were to adopt strictly the Michigan rule and 
construe plaintiff in error’s rights according to the analogy 
of parties, we would be obliged to hold that he was not in 
any event exempt from service while. merely waiting for 
the legislative session to begin; for in that state a party 
is amenable to service while waiting for his case to be 
called. Case v. Rorabacher, 15 Mich., 537. Moreover, if 
we were, by judicial legislation, to extend to senators and 
representatives that exemption from the service of sum- 
mons which is enjoyed by parties and witnesses, we would 
he logically bound by the same reasons and arguments to 
extend it also to the executive branch. In this state that 
departuient consists of eight officers (Constitution, art. 5, 
sec. 1), who remain at the seat of government at least two, 
and often four, years. Are we to hold, then, that each of 
these officials is exempt from the service of summons in 
the county where he is usually found during all of this 
period? And if we extend the doctrine at all, why should 
we stop with state officers? Why do not the arguments 
made as to legislators apply with equal force to local ex- 
ecutive officers, like sheriffs? Are not such officials en- 
titled, to the same extent as members of the legislature, to 
immunity from civil process while attending to the public 
business outside of their own counties? 

We do not say that it would not be desirable to adopt 
such a rule for all public servants. We are simply point- 
ing out that no such rule exists, either at common law or 
by statute. But it may well be doubted whether the half- 
way doctrine contended for by plaintiff in error would ai 
all meet the objection urged against the policy of allowing 
service upon legislators during the session. The objection 
usually made is that it diverts the attention of the mem- 
ber from legislative business to private matters. And this 
would be equally true if service were allowed at home. 


VoL. 67] JANUARY TERM, 1903. 89 


Berlet v, Weary. 


Indeed, the distraction would seem to be less in the case 
of an action pending at the seat of government where the 
member could give it some attention without necessarily 
absenting himself from the legislative session. And, as 
was well said in Catlett v. Morton, 4 Litt. [Ky.], 122, 
124: “It has been argued that considerable inconvenience 
might result from this doctrine to the members of the 
general assembly, because thereby they might be compelled 
to litigate their controversies at the capital, instead of in 
their proper counties. It may be replied, that every cit- 
izen who visits Frankfort, and all the other officers of 
government who do not reside here, are liable to the same 
inconvenience.” 

But, if the legislature deems it for the best interests 
of the state to exempt its members from the service of 
summons at the seat of government during its sessions, 
the remedy is entirely in its hands. It may enact into 
law the rule contended for by plaintiff in error with- 
out the aid or consent of either of the co-ordinate branches 
of the government, and its action in this regard would be 
legitimate and proper. But for us to announce that rule 
in advance of such action, and in the face of the authorities 
above reviewed, would, it seems to us, be little short of 
revolutionary. We therefore recommend that the judg- 
ment be affirmed. 


Hastines and KirKpPaTrRIcK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Nore.—Constitution—Pririlege—Dubois Case.—In Greenleaf v. People’s 
Bank, 133 N. Car. (1903), 292, 300, Chief Justice Walter Clark, dis- 
cussing a question similar to that involved 1m the principal case, 
says: “The numerous and uniform authorities that such privilege 
from arrest does not exempt from service of process without arrest 
are collected in a very recent and able opinion (1903) in Berlet v. 
Weary [Nebr.], 60 L. R. A., 609.” 

The state constitution provides: ‘Members of the legislature in 
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all cases except treason, felony or breach of the peace, shall be 
privileged from arrest during the session of the legislature, and for 
fifteen days next before the commencement and after the termina- 
tion thereof.” Art. 3, sec. 12. MAXWELL, J., in construing the fore- 
going, said: “A constitution, like a contract or statute, must be 

econstrued together and every part thereof given effect if possible. 
The provision of the constitution is merely a re-enactment of the 
common law. The privilege of the member is not the privilege of 
the house merely, but of the people, and is conferred to enable him 
to discharge the trust confided to him by his cunstituents. In other 
words, the privilege is conferred to enable the member to discharge 
his legislative duties. Where, however, the constitution has imposed 
on the member purely ministerial duties, this exemption does not 
apply. These duties are to be performed at the beginning of the 
session, so that the parties elected may enter upon ihe duties of 
their respective offices and the people have the benefit of their serv- 
ices. The presumption is that the legislature will perform its duty, 
and declare the result.* But suppose, through a mistake of the law, 
it should not perform its duty in that regard; is there no remedy 
either on behalf of the persons elected to office or of the public? 
If not, then the boast of the common law that here is no wrong 
without a remedy is without foundation.” State v. Elder, 31 Nebr., 
169, 184. 

See the comments of Frank N. Prout, attorney general, upon this 
ease, in the 64th Nebraska Reports, at pages 690 and 691. 

In 1856 a case of homicide occurred in the District of Columbia 
in the presence of the Dutch Minister Dubois. The slayer was in- 
dicted. The attorney for the government deemed M. Dubois’ testi- 
mony necessary for a conviction. The minister was privileged. 
William L. Marcy, the then secretary of state, requested him to 
appear at the trial. But, after consultation with the other ministers, 
Dubois refused to appear. Mr. Marcy thereupon instructed the 
United States minister at the Hague to bring the matter to the at- 
1ention cf the government of the Netherlands. This having been done, 
the Holland government declined to authorize M. Dubois to appear 
as a witness, but consented that he might give an ex-parte declara- 
tion under oath, but out of court. M. Dubois then addressed a note 
to Mr. Marcy offering to make a statement at the Department of 
State, but refusing to submit to cross-examination. This was, of 
course, useless and incompetent under the sixth amendment to the 
constitution of the United States. There is a good and sufficient 
reason for not subjecting certain public functionaries to the annoy- 
ance of judicial process. But the conduct of M. Dubois appears to 
have been hardly less than outrageous. 

Courts will not take judicial notice of the privilege of a member 
of the legislature. As it may be waived, it must be claimed; and it 
can only be claimed by plea or motion made or tendered at the 
proper time. Where a member has allowed a judgment to be ren- 


*Of the state election of executive officers. 
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dered against him during the existence of his privilege, and during 
the proceeding has sought no abatement or suspension, he can not 
be allowed the writ of coram nobis to reverse such judgment. Prentis 
v. Commonwealth, 5 Randolph [Va.], 697, 16 Am. Dec., 782. 

It is not trespass to arrest a person privileged from arrest. 1 
Cooley, Constitutional Limitations [6th ed.], 161, note.——W. F. B. = 


MurvuaL Benerit Lirh INSURANCE COMPANY, APPELLBE, 
y. JOHN H. DANIELS PT AL., APPELLANTS. 


FILep JANUARY 8, 1903. No. 12,396. 
Commissioner’s opinion, Department No. 1. 


1. Promissory Note: ExTENsIoN OF PAYMENT: RATE OF INTEREST. 
_Where a note provides for ten per cent. interest after maturity, 
and an extension agreement is entered into between the maker 
and holder, extending the time of payment and providing for 
six per cent. interest thereon during the period of extension, 
after the expiration of the period of extension, the note will 
again draw interest at ten per cent. 


2. Mortgage: ForRECLosuRE: ‘l'axEs. Where, in the foreclosure of 
a mortgage, plaintiff prays judgment for taxes by him paid for 
the protection of his security, and offers in evidence tax re- 
ceipts for the sums so paid, such receipts are prima-facie evi- 
dence of the payments of such taxes. 


ApprsaL from the district court for Douglas county. 
Foreclosure of morigage. Heard below before Fawcert, 
J. Judgment for plaintiff. Affirmed. 


Charles W. Haller, for appellants. 
Warren Switzler and Charles C. St. Clair, contra. 


KIRKPATRICK, C. 


This is an appeal from the judgment of the district 
court for Douglas county in an action brought by the 
Mutual Benefit Life Insurance Company against John H. 
Daniels and Eliza F. Daniels and others upon a note and 
mortgage. There was judgment for plaintiff and de 
fendants appeal. The facts in the case need be but briefly 
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stated: On September 1, 1890, appellants, being husband 
and wife, made and delivered to one William B. Meikle, to 
whom they were indebted, their promissory note in the 
sum of $3,000, agreeing therein to pay Meikle $3,000 Sep- 
tember 1, 1895, with interest from date till paid at six per 
cent., payable semi-annually. A mortgage was executed 
upon certain property to secure the note. Among the con- 
ditions of the mortgage was one requiring appellants to 
pay all taxes and assessments against the property, and in 
their default so to do, the mortgagee might pay the same 
and recover the amount from appellants with interest at 
ten per cent. The mortgage was filed September 13, 1890, 
and on or about September 11, 1890, appellee became the 
owner thereof and of the note by purchase from Meikle. 
In addition to the facts above stated the court found that 
on January 31, 1891, appellee paid taxes and assessments 
which had been levied, but unpaid, upon the premises, 
amounting to $412.68. There was an agreement in the 
note that the principal sum should bear interest after 
maturity at the rate of ten per cent. per annum. An ex- 
tension agreement was entered into between appellants 
and appellee September 23, 1895, in which appellants 
agreed to pay the principal sum September 1, 1900, “and 
also the interest thereon at the rate of six per cent. per 
annum, in semi-annual payments, during said period of 
extension, according to the tenor and effect of the exten- 
sion coupons hereto attached.” Receipts from the city 
treasurer for taxes paid were introduced by appellee, show- 
ing payment for the sums claimed on account of taxes. 
Appellants had defaulted in the payment of taxes. The 
court found that there was due to appellee on the mortgage 
indebtedness $3,294.16, and for taxes paid $423.68, or a 
total of $3,717.84, with interest at the rate of ten per cent. 
from the 6th day of May, 1901. 

Appellants contend that the judgment of the court ig 
wrong in allowing an interest of ten per cent. on the 
principal sum of the loan, basing this contention upon thé 
theory that the interest rate must be controlled by the new 
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agreement,—the extension agreement of September 13, 
1895,—-which, it is said, does not provide for interest at 
ten per cent. on the principal under any circumstances. 
We do not think the decree vulnerable for the reason 
stated. The agreement was for “interest thereon [the 
principal sum] at the rate of six per cent. per annum in 
semi-annual payments during said term of extension.” 
The intention of the parties to this contract is plain, 
namely, that during the period of extension, granted under 
agreement, the provision in the antecedent agreement for 
ten per cent. upon principal after default should be in- 
operative; and it must be assumed that it was intended 
that afier default occurring upon the expiration of the 
extension period, the principal should drawn interest at 
ten per cent. In other words, the extension agreement had 
for its sole purpose the postponement of the date of ma- 
turity of the original contract. 

In North v. Walker, 66 Mo., 453, it is said: “Where a 
note called for ten per cent. interest after maturity, and 
the time of payment was extended by agreement for a cer- 
tain time at the rate of nine per cent., held, that after the 
expiration of the extended time the note would bear in- 
terest at the rate of ten per cent.” 

It does not appear from the agreement under considera- 
tion that the parties understood or intended that the rate 
of six per cent. during the extension should extend be- 
yond that period, when construed in connection with the 
subsisting contract when the extension was granted. 

Appellants say that the court should not have allowed 
anything for alleged taxes and assessments paid by ap- 
pellee, because the only proof in the record is the tax re- 
ceipts of the treasurer. In Ure v. Reichenberg, 63 Nebr., 
899, it is held that receipts for taxes, prior and subse- 
quent, paid on certificate of tax sale, are prima-facie evi- 
Jence of the validity of such taxes. But whether the tax 
receipt in the hands of a mortgagee is ordinarily presump- 
tive evidence of the regularity of the taxes paid is not ex- 
pressly determined therein. This question, however, seems 


94 NEBRASKA REPORTS. [Vou. 67 


Mutual Benefit Life Ins. Co. v. Daniels. 


not necessary to a decision of the question here under con- 
sideration. In the case at bar the mortgage contains pro- 
visions in the language following: “First party to pay all 
taxes and assessments now due or which may become due 
on said premises before the same become delinquent. * * * 
And should said party of the first part neglect or fail to 
pay said taxes or assessments * * * said party of the 
second part, his heirs, successors or assigns may do so, 
and recover of the party of the first part the amount paid 
therefor with interest at the rate of ten per cent. per ann. 
and this mortgage shall stand as security therefor.” 
Under the terms of this mortgage it became the duty of 
the mortgagors to pay the taxes assessed upon the prop- 
erty at their maturity or before, and failing, the mort- 
gagee was expressly authorized to do so, and recover, with 
ten per cent., upon foreclosure. We think appellee had a 
right under this agreement to pay the taxes which were 
due, and having done so, a receipt of the treasurer was 
sufficient to establish prima facie the validity of the taxes 
and the amount paid and the right of the mortgagee to 
recover therefor. The rule is settled that a receipt for 
money is ordinarily prima-facie evidence of its payment, 
and we are unable to see why the rule should not be ap- 
plied to the payments. of taxes made by a mortgagee for 
the protection of his security. 

Appellee failed to introduce any evidence tending to 
overthrow the presumption that the taxes were paid as 
alleged and that the taxes were valid, and it follows that 
the trial court’s judgment is right, and it is recommended 
that the same be affirmed. 


Hastincs and Losinermr, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIEMED. 
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FRANK CINFEL Vv. W. J. MALENA ET AL, 
FILED JANUARY 8, 1903. No. 12,453. 
Commissioner’s opinion, Department No. 2. 


1. Partnership Property: REPLEVIN. The joint owners of partner- 
ship property, being all joined as plaintiffs, can maintain re- 
plevin to recover the possession of their personal property, 
against a stranger who claims an interest therein and detains 
it from the possession of any one of them. 


2. Replevin: Acrion: Dismyjssau: Bar. The commencement of a 
suit in replevin which was immediately dismissed without preju- 
dice, and the property in question returned to the officer, to be 
delivered by him to the defendant, will not operate as a bar to 
the bringing of a subsequent action. 


3. : H 3 . In such a case the property will 
not be considered to have been in plaintiff’s possession at the 
time the subsequent action was commenced. 


4, Conflicting Evidence. The verdict of a jury based on conflicting 
evidence will not be set aside unless we can say, upon an ex- 
amination of all of the testimony, that it is clearly wrong. 


&. Joint Action in Replevin. Where a joint owner of personal prop- 
erty who, without being consulted by the others, is made a 
plaintiif with them jointly in an action in replevin to recover 
the possession thereof, makes no objection to the use of his 
mame in the prosecution of the suit, the defendant can not 
object for him, and thus defeat the action. 


Error from the district court for Stanton county. Re- 
plevin action, commenced originally in county court. Tried 
below before Graves, J. Judgment for plaintiffs. Af- 
firmed. 


William Wallace Young and se eorge A, Kberly, for plain- 
tiff in error. 


John .A. Ehrhardt, contra, 
Barnes, 0, 


This action was originally commenced in the county 
court of Stanton county, by W. J. Malena, Frank Trojan 
and Joseph Kabas, who claimed to be joint owners of a 
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certain threshing machine and horse power, to recover the 
immediate possession thereof from Frank Cinfel and 
others. From a judgment of the county court an appeal 
was taken to the district court, and the cause was there 
tried to a jury. The result of the trial was a verdict in 
favor of the plaintiffs, and judgment was entered thereon. 
From that judgment the defendant Frank Cinfel prose- 
cutes error to this court. 

The claims of the respective parties, and facts developed 
upon the trial, are substantially as follows: It was 
claimed on the part of the plaintiffs in the court below 
that on the 20th of June, 1897, Joseph Malena, the father 
of the plaintiff W. J. Malena, together with one John 
Kabas and one Anton Cinfel, purchased the threshing 
machine and horse power in question in partnership, and 
became the joint owners thereof, each owning a one-third 
interest therein. It appears that these parties ran the 
machine during that year, and the year following, and it 
is contended that each of them received one-third of the 
profits which accrued from its use. In 1898 Joseph Ma- 
lena sold and conveyed his one-third interest therein to 
his son, W. J. Malena, one of the plaintiffs in the court 
below. It also appears that John Kabas, one of the original 
purchasers of the machine, sold and conveyed his one- 
third interest therein to his son, Joseph Kabas, who is also 
one of the plaintiffs in the lower court. It further appears 
that in the month of May, 1899, the one-third interest in 
the property, which it is claimed was owned by Anton 
Cinfel, was sold under an execution issued on a judgment 
of the district court for Stanton county against the said 
Anton Cinfel and in favor of the Aultman-Taylor Ma- 
chinery Company, and the same was purchased by Frank 
Trojan, who thus became the other joint owner thereof. Itis 
claimed that the plaintiffs in the court below in that man- 
ner obtained their title to and ownership of the property 
in question. A great deal of testimony was introduced to 
substantiate these claims, and we can say, after a careful 
examination of the record and bill of exceptions herein, 
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that they were sustained by sufficient evidence. On the 
other hand, it was contended that at the time of the orig- 
inal purchase of the property in question, John Kabas 
bought a two-thirds interest therein, that the other one- 
third was purchased by Joseph Malena, and that Anton 
Cinfel never had any interest therein. It was further 
claimed that John Kabas sold and conveyed one-half of his 
interest in the property to Frank Cinfel, who is his son-in- 
law, for the sum of $125, on the 23d day of August, 1898. 
It appears that Frank Cinfel did not take possession of 
the property, or make any claim to his alleged one-third 
of it, during that year; that at the end of the threshing 
season the machine was stored in a shed on the premises 
of Joseph Malena, which was constructed out of material 
purchased and paid for by Malena, Kabas, and Anton 
Cinfel. It was further shown by the testimony that at the 
beginning of the threshing season in 1899, W. J. Malena, 
Frank Trojan and Joseph Kabas jointly took possession 
of the machine and commenced work with it. After thresh- 
ing some days Frank Cinfel sent word to his brother-in- 
law, Joseph Kabas, to come over and do his threshing. 
Thereupon the machine was moved to the premises oc- 
cupied by Frank Cinfel, who informed them that he was 
not quite ready to thresh. The machine was left there on 
his premises for two or three days, during which time it 
rained, and the weather was unsuitable for threshing, and 
when Frank Trojan went to the premises to begin work 
he found the machine running, and was told that Frank 
Cinfel claimed to be the owner of a one-third interest 
therein. Cinfel excluded Trojan from the use of the ma- 
chine, and refused to deliver the possession of it to him 
and the other joint owners thereof. Thereupon a suit was 
commenced in the county court to recover possession of the 
property, but upon finding that there was a defect of par- 
ties, the action was disinissed, and the property returned 
by the officer and others to the possession of Frank Cinfel, 
and was placed on his premises where it was situated be- 


fore the commencement of the action. This action was 
13 
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afterwards commenced in the name of W. J. Malena, 
Frank Trojan and Joseph Kabas, as plaintiffs, against 
Frank Cinfel and others, defendants. It is impossible to 
quote the testimony or to give even a summary statement 
of it, because it is very voluminous. It is sufficient to say 
that the evidence was conflicting on the questions in dis- 
pute, but was amply sufficient to sustain the findings of the 
jury, which necessarily included the fact of the former 
ownership of one-third of the property by Anton Cinfel, 
the fact of the sale of his interest to Frank Trojan, and the 
further fact that Frank Cinfel had no interest whatever 
therein. 

1. It is first contended by the plaintiff in error that the 
defendants were mistaken in their remedy; that an action 
in replevin would not lie to determine the right of pos- 
session to and the ownership of an undivided one-third 
interest in the property in question. It must be conceded 
that a partner or joint owner of personal property can not 
maintain replevin against his copartner, or another joint 
owner, to recover his undivided interest therein. This case, 
however, is not within that rule. This is a suit where all 
of the partners or joint owners of the property seek to ob- 
tain the possession of the whole of it from one whom they 
allege is a stranger and has no interest therein. Such an 
action can be maintained. Cobbey, Replevin, sec. 227. 
Indeed, no good reason can be found why such action in 
replevin will not lie. If the plaintiffs establish their joint 
ownership, and the fact that they are entitled to the im- 
mediate possession of the property, they will recover; 
while, on the other hand, if the defendant shows that he is 
the owner of the part interest therein, which is claimed by 
him, he will defeat the plaintiffs’ action. We hold that 
plaintiffs in the court below did not mistake their remedy, 
and their action was properly maintained. 

2. Counsel for the plaintiff in error contends that when 
this action was commenced in the county court of Stanton 
county the property in question was in plaintiffs’ posses- 
sion, and for that reason replevin would not lie We have 
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examined the evidence upon that question and find that it 
discloses, beyond question, that the former action in re- 
plevin was dismissed and the property was returned to 
the actual possession of the plaintiff in error. In fact, it 
was taken back to his premises and was placed by the 
officer, and the others in charge of it, exactly where it was 
found when they took it. They thereupon demanded the 
possession of it from him and he refused to deliver it to 
them. This much he admits in his own testimony. But 
even if this were not the fact, when the former replevin 
action was dismissed and the property was turned back to 
the sheriff to be delivered to the defendant therein, from 
that moment he was in constructive possession of it, and 
replevin would lie. Teeple v. Dickey, 94 Ind., 124; Lou- 
thain vu, Fiteer, 78 Ind., 449; Hadley v. Hadley, 82 Ind., 75; 
Walbridge v. Shaw, T Cush. [Mass.], 560. The contention 
of plaintiff in error upon that point can not be sustained. 

3. It is claimed that the verdict in this case is not 
sustained by the evidence. As we have said in the state- 
ment of the case, for want of space we are unable to quote 
the testimony or any considerable portion of it. An ex- 
amination of the bill of exceptions shows us that the evi- 
dence was conflicting as to whether or not Frank Cinfel 
had any interest in the property. The preponderance of 
the evidence was against him. In fact, the jury would not 
have been justified in returning any other verdict. It 
appears beyond question that Anton Cinfel was the owner 
of one-third of the property in question at the time it was 
sold under the execution hereinbefore mentioned. It 
seems to be equally well established that Frank Cinfel, 
who was a relative of his, entered into an arrangement 
with his father-in-law, John Kabas, and Anton to cover up 
Anton’s interest in the property. For that purpose John 
Kabas claimed that when the property was bought he 
owned two-thirds of it, and sold one-third of it to Frank, 
and that Anton never had any interest therein. While 
these three parties testified to that fact in substance, yet 
the testimony of the other witnesses and the facts and cir- 
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cumstances surrounding the transaction fairly over- 
whelmed them, and expored the falsity of their claim. The 
jury having determined this question upon conflicting evi- 
dence, the verdict should not he set aside. 

4. Lastly, it is claimed that the action could not be 
maintained because Joseph Kabas was an unwilling plain- 
tiff. It is sufficient to say in answer to this contention 
that Joseph was made a party plaintiff, and made no com- 
plaint in relation toit. He seems to have been somewhat 
indifferent in the matter; so much so that he did not ask 
to be discharged by the court. Neither did he make any 
application to be indemnified against the costs of the ac- 
tion, as he might have done if he so desired. His testi- 
mony upon that question is as follows: 

Q. Did they ever ask you if they could use your name? 

A. No, sir, they did not. 

Q. Did you ever tell them they could use your name as 
a party plaintiff? 


A. No, sir. 
Cross-examined by Mr. Ehrhardt: 
Q. Did you ever tell them they could not use your name? 
A. No, sir. 
Q. You never said anything to them about it? 
A. No, sir. 
Q. You never said anything to Frank Trojan and W. 


J. Malena about using your name in that lawsuit? 

A. No, sir. 

Joseph Kabas having been properly made a plaintiff 
in the action, and having himself taken no exceptions 
thereto, the defendant could not avail himself of the in- 
difference or lack of interest in the matter exhibited by 
him. This disposes also of the assignment that the court 
erred in sustaining an objection to a question propounded 
to Frank Trojan, by which it was sought to show that 
Joseph Kabas wanted the property left with Frank Cinfel. 
No particular objections are made to the instructions in 
this case, or any of the other matters that transpired upon 
the trial. The case appears to have been fairly tried. The 
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verdict of the jury is a just one, and it being fully sustained 
by the evidence, we recommend that the judgment of the 
district court be affirmed. 


OLDHAM and PounD, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


F. C. AUSTIN MANUFACTURING COMPANY ¥. COUNTY OF 
COLFAX. 
FILED JANUARY 8, 1903. No. 12,491. 
Commissioner’s opinion, Department No. 2, 


1, Action for Goods: PURCHASE PRICE: DELIVERY: PROFFER OF DE- 
LiveRY. No action can be maintained for the purchase price of 
goods, unless a delivery or a proffer of the delivery of the same 
is alleged and proved. 


2, Indebtedness: CounTy: CONTRACT: CURRENT YEAR: TAX LEVIED. 
It is unlawful for the county board of any county in this state 
to make any contracts for or incur any indebtedness against the 
county in excess of the tax levied for county expenses during 
the current year. 


Error from the district court for Colfax county. Ac- 
tion for goods sold and delivered. Tried below before HoL- 
LENBECK, J. Judgment for defendant. Affirmed. 


George W. Wertz, for plaintiff in error. 
George H. Thomas, contra. 


OLDHAM, C. 


This was a suit to recover from the county of Colfax 
the sum of $1,200 for the purchase price of a road grader. 
The account was originally filed with the board of county 
commissioners and rejected by such board. An appeal was 
taken from the order of the board to the district court. 
New pleadings were filed. A jury was waived, and tbe 
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case submitted to the court. The issues were found in 
favor of the defendant county, and plaintiff brings error 
to this court. 

The facts underlying this controversy, briefly stated, are 
that in March, 1896, the members of the board of county 
commissioners of Colfax county entered into a contract 
with the plaintiff for the delivery on trial of a road grader 
for the agreed price of $1,200; $200 of which was to be 
taken by plaintiff in exchange for old graders then owned 
by the county, and $1,000 was to be paid in three payments 
from the tax levies of 1897, 1898 and 1899. In pursyance 
of this alleged contract, a road grader was sent to plain- 
tiff’s agent for the purpose of making the trial; but it 
appears from the evidence that the board of county com- 
missioners was restrained from taking any part in this 
test by an injunction of the district court at the suit of 
some taxpayer. Just what disposition was finally made 
of this injunction we are not fully informed. In any event, 
no test of the road grader was ever had, and there is no 
evidence in the record tending to show either an actual or 
proffered delivery of the road grader to the defendant 
county. It is elementary that plaintiff would not be en- 
titled to recover for the purchase price of the machine 
without a delivery or a proffered delivery of it to the 
county. 

It further appears from the record that at the time this 
alleged contract was entered into the levy for the year 1895 
had been wholly and entirely exhausted, and there was no 
cash on hand against which warrants could be drawn for 
the purpose of paying for the machine. The alleged con- 
tract was therefore an attempt to escape the limitations 
imposed upon the power of the board of county commis- 
sioners by section 34, article 1, chapter 18, Compiled 
Statutes,* and particularly that portion thereof which says 
that it shall not “make any contracts for or to incur any 
indebtedness against the county, in excess of the tax levied 
for county expense during the current year, nor shall any 


*Cobbey’s Annotated Statutes, sec. 4452. 
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expenditure be made or indebtedness be contracted to be 
paid out of any of the funds of said county in excess of the 
amount levied for said fund.” 

It follows that for either of the above reasons the judg- 
ment of the district court should be affirmed. We so rec- 
ommend. 


BaRNES and Pounpb, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


LusettTa J. SOLT ET AL., APPELLEES, V. LEwis C. ANDERSON, 
APPELLANT. 


FILED JANUARY 8, 1903. No. 9,457. 
Commissioner’s opinion, Department No. 2. 


1. Judgment: PiLEapiInGs: ReEcorp: Error. A judgment must be 
in accordance with the pleadings and record as a whole; and 
if the plaintifi’s pleadings, taken together, show that he is not 
entitled to recover, a judgment in his favor is erroneous, 
though it would be sustained by the petition and answer. 


2. Real Estate: SALE: CONVERSION: HOMESTEAD: EXCEPTION: VENDOR’S 
INTEREST: PERSONAL REPRESENTATIVE: LEGAL TITLE: SECURITY. 
As a sale of real property is in equity a conversion of the land 
into money, except in case of a homestead, the vendor’s in- 
terest passes to his personal representative on his death, and 
the legal title is considered to be held as security for payment 
of the purchase money. 


3. Personal Representative: RIGHT oF ACTION: SPECIFIC PER- 
FORMANCE. The personal representative of a deceased vendor 
may maintain a suit for specific performance of the contract 
under section 335a, chapter 23, Compiled Statutes, 1901.* 


4, Homestead: PERSONAL REPRESENTATIVE: ALLEGATIONS: IFRAUD 
AND COLLUSION. Unless the property is a homestead, the al- 
legations of the personal representative in such a suit, at least 
in the absence of fraud and collusion, are binding upon all per- 
sons interested in the estate. 


5. Allegation of Personal Representative. An allegation by a per- 
sonal representative in such a suit that the property is a home- 


Syllabus by court; catch-words by editor. 
* Cobbey’s Annotated Statutes, sec. 5185. 
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stead, is for the benefit of the heirs and can not be said to 
prejudice them. 


6. Character of Purchase Money. Ordinarily, the purchase money 

recovered in such a suit is personalty and is to be distributed 

. as such; but where the land in question is a homestead, so that 

the proceeds would stand as exempt and in lieu of the land, 

the purchase money, not exceeding $2,000, is not to be regarded 

as personalty, but should be turned over to those to whom the 
homestead would have descended by operation of law. 


7. Heirs at Law: Parrizrs: DECREE: PERSONAL REPRESENTATIVE: 
RECOVERY oF PURCHASE MONEY. In such case, as the statute 
requires the heirs at law to be made parties, the decree should 
provide that they, and not the personal representative, recover 
the purchase money. 


8. Homestead: CONTRACT FOR SALE: VENDOR: WITIIDRAWAL BEFORE 
EXECUTION AND DELIVERY. The vendor in a contract for sale 
of a homestead whieh has not been acknowledged properly, 
may withdraw at any time before a deed has been executed 
and delivered, or the homestead right abandoned pursuant 
thereto. 


9. : : : : DeatH BEFORE ABANDONMENT: 
RiGHTs oF VENDoR’s Successors. If he dies before conveyance 
or abandonment of the homestead pursuant to the contract, 
those who succeed to his rights under the statute may refuse 
to complete the sale. 


10. : “3 : : : : Minors. In case 
such persons or some of them are minors, it would seem that 
there is no way in which such a contract can be carried out. 
Hence it seems that specitie performanee of a contract to con- 
vey a heiestead, not properly executed and acknowledged, 
will not be granted at suit of either party. 


11, Admission in Answer. Admissiou in an answer that a contract 
for the sale of land was “exeeuted,” in the absence of anything 
to restrict the meaning of that term, admits that it was duly 
acknowledged when acknowledgment was necessary to make 
the contract valid and enforceable. 

12. Meaning of “Executed.” But the meaning to be given the term 
“executed” may be restricted by the context, and will then 
cover such acts as the pleader obviously intended to refer to. 


REHEARING of case reported in 63 Nebr., 734. 


APPEAL from the district court for Hamilton county. 
Action by administratrix to enforce specific performance 
of contract made with her intestate. Heard below before 
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Sepewick, J. Judgment for plaintiff. Judgment below 
reversed and dismisscd. 


John M. Day, for appellant. 


Hon. Hugene J. Hainer, J. H. Smith and Daniel A. Sco- 
vill, contra. 


Pounp, C. 


This cause has given the court a great deal of trouble, 
because of the condition of the pleadings and the many 
questions to which the peculiar course by which the issues 
were made up has given rise. Briefly restated, the case is 
this: Lusetta Solt, widow and administratrix of Jacob 
Solt, brought this suit against Anderson, joining the heirs 
at law of the intestate, as required by section 335a,* chap- 
ter 23, Compiled Statutes, setting up a contract “entered 
into” between said Jacob Solt, in his lifetime, and said 
Anderson, for the sale of certain land held by Solt, and 
praying for specific performance thereof. Nothing ap- 
pears in the petition to show whether the contract was or 
was not acknowledged, and the copy attached shows noth- 
ing beyond signature and witnesses. Anderson answered, 
admitting due “execution” of the contract, and setting up, 
together with several other defenses not now material, that 
a perfect title could not be given because of certain judg- 
ment liens. Replying to this, the plaintiff alleged that the 
property was the homestead of said Jacob Solt and was 
not subject thereto. Upon trial on these pleadings, a de- 
cree of specific performance was rendered, awarding the 
money to the widow and heirs at law of the vendor. From 
this decree Anderson appeals. 

The questions argued arise solely upon the pleadings. 
Appellant contends that the plaintiff’s pleadings show 
that the land was a homestead and that the contract for 
sale thereof was not acknowledged, by reason whereof 
plaintiff is not entitled to specific performance. He con- 
tends also that the decree awarding specific performance 

*Cobbey’s Annotated Statutes, sec. 5185. 
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and giving the purchase money to the widow and heirs at 
law is at variance with itself under the pleadiugs, since, if 
the property was not a homestead, so that an unacknowl- 
edged contract for conveyance may be enforced specift- 
cally, the purchase money belongs to the personal repre- 
sentative, and is liable for the vendor’s debts, while if the 
purchase money is for the widow and children, and not 
for the personal representative, it can only be because the 
property was a homestead, as alleged in the reply, which 
would bar specific performance unless the contract was 
properly acknowledged. The appellee contends that the 
reply stands as denied, and, in the absence of any proof 
that the land was in truth a homestead, is not to be taken 
as establishing that fact; that the allegations of the reply 
can not bind the heirs who are defendants and the parties 
who recover the purchase money; that the homestead right 
is solely for the benefit of those entitled thereto, and if 
they choose to waive it they should have specific perform- 
ance, though not bound absolutely by the contract of sale; 
and that the failure of the petition to allege that the con- 
tract was acknowledged is cured by admissions in the 
answer which, it is claimed, admit such to have been the 
fact. 

So long as the petition fails to show that the contract 
was acknowledged, we think it clear that unless the petition 
is aided from some other source, taken in connection with 
the reply it will not sustain the decree. The judgment 
must be in accord with the pleadings and record as a whole. 
It is not rendered on the petition and answer only, but on 
the plaintiff’s pleadings, those of the defendant, and the 
findings of the court. Although the judgment would be 
sustained by the petition and answer, it is erroneous if the 
plaintiff’s pleadings, taken together, show that she is not 
entitled to recover, unless the defect is supplied in the 
pleadings of the defendant. While the affirmative allega- 
tions of a reply are deemed to be controverted, so that 
they must be proved by plaintiff, and evidence in avoidance 
or denial thereof on the part of the defendant is admissible, 
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such allegations are as binding upon the plaintiff and as 
much a part of the case made by his pleadings as allega- 
tions of his petition traversed in the answer. 

Whether the allegations in the pleadings of the personal 
representative of a deceased vendor in a suit for specific 
performance are binding upon the heirs and other persons 
interested in the estate must depend upon whether the land 
is or is not a homestead. The principle upon which such 
cases turn is expressed in the maxim that equity regards 
that as done which ought to have been done. Accordingly, 
the interest of the estate of a deceased vendee in a con- 
tract for sale of land is regarded as realty. Compiled 
Statutes, ch. 23, sec. 94.* In like manner, as a sale of real 
property is in equity a conversion of the land into money, 
except in case of a homestead, the vendor’s interest passes 
to his personal representative on his death, and the legal 
title is considered to be held as security for payment of the 
purchase money. Bender v. Luckenbach, 162 Pa. St., 18, 
29 Atl. Rep., 295; Hyde v. Heller, 10 Wash., 586, 39 Pac. 
Rep., 249. Accordingly, section 335a, chapter 23, Com- 
piled Statutes, leaves it to the personal representative of 
the deceased vendor to determine whether he will insist 
upon specific performance by the vendee. This conflicts in 
no way with In re Reed, 19 Nebr., 397, because the legal 
title is in the heirs, subject to the vendee’s rights under 
the contract, and the heirs, who have the full beneficial 
ownership in case the contract is not enforceable, have a 
real and substantial interest in a suit to enforce the con- 
tract against the estate, in order to contest its validity. 
Without regard to the character of the land, whether 
homestead or not, the personal representative of a deceased 
vendor may maintain a suit against the vendee for specific . 
performance of the contract under section 335a, chapter 
23, Compiled Statutes. The heirs or the persons entitled 
to the homestead right in succession to the vendor are fully 
protected by the requirement of the statute that they be 
joined as parties defendant. If the property is not a home- 

*Cobbey’s Annotated ‘Statutes, sec. 4968. 
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stead, the prrchase morey recovered is personalty, and is 
to be distributed as such. Henee the personal represent- 
ative who is recovering for himself as such representative, 
not merely bringing a suit, under provisions of the statute, 
for the benefit of those entitled to the proceeds of a home- 
stead with which the estate has no concern, must be able, 
in the absence of fraud or collusion, to bind all persons in- 
terested in the estate by the allegations of his pleadings. 
On the other hand, where the land contracted to be sold is 
a homestead, under the provisions of section 16, chapter 
36, Compiled Statutes,* the purchase-money stands in lieu 
of the homestead, as a fund wherewith to procure a new 
home. Prugh v. Portsmouth Savings Bank, 48 Nebr., 414. 
It is exempt from debts and liabilities of the estate, and 
the personal representative has nothing to do with it. 
Hence such money is not to be regarded as personalty, 
but should be turned over to those to whom the home- 
stead would descend by operation of law. In such 
case the personal representative, by whom the action is to 
be brought under the provisions of the statute, is a nominal 
party only, and the real plaintiffs are those whom the 
statute requires to be joined as defendants. An allegation 
of the nominal plaintiff adverse to the interests of these 
substantial parties in interest ought not to be held fatal 
in case their pleadings make a proper case. But it must 
be obvious that an allegation that the land is a homestead 
is in reality a disclaimer by the personal representative of 
substantial interest in a suit. It is for the benefit of the 
heirs, since it makes the suit and its proceeds theirs, and 
it can not be said to prejudice them. 

In view of these principles, we think appellant’s con- 
tention that the decree is at variance with the pleadings 
and with itself, in that it awards the purchase money to 
the heirs and not to the administratrix, is not well taken. 
The statute requires the heirs to be made parties, and if, 
as the pleadings allege, the land was a homestead, it was 
not merely permissible but proper that they, the substan- 

® Cobbey’s Annotated Statutes, sec. 6215, 
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tial parties in interest, to whom the money belonged, 
should recover it, so long as they were in court. Ilad not 
the pleadings shown the property to be a homestead, the 
adninistratrix, to whom the money would have belonged, 
should have recovered it; but as the record stands, the de- 
cree follows the pleadings in this particular. 

This brings us to the question whether specific perform- 
ance can be awarded properly under the pleadings. With 
respect to the contention of appellee that a vendor of a 
homestead, who is not bound by the contract of sale, by 
reason of its defective execution, may, if he choose, waive 
a right intended solely for his benefit and have specific per- 
formance, we agree in all things with the opinion of 
Hastincs, C., in Solt v. Anderson, 63 Nebr., 734. Not be- 
ing bound by the contract, the vendor may withdraw at 
any time before a deed has been executed and delivered, 
or the homestead right abandoned pursuant thereto. If 
the vendor dies before conveyance or abandonment of the 
homestead pursuant to the contract, those who succeed to 
his rights under the statute have the same power. They 
are not bound by the contract, on account of its defective 
execution, and unless they convey or abandon the home- 
stead, they can not be deprived of it. It would seem that 
in case such persons, or some of them, were minors, as 
must often happen, there would be no way in which the 
contract could be carried out; and to enforce specific per- 
formance of a contract to which one party is bound, while 
the other, or his successors, may speculate on the course 
of events and abide its terms or not as circumstances dic- 
tate, would be grossly inequitable. Hence it seems to us 
that specific performance of a contract to convey a home- 
stead, not properly executed or acknowledged, should not 
be granted at suit of either party. 

It is urged, however, that the pleadings do not disclose 
a defective contract, for the reason that any defect in the 
petition is obviated by the answer, under the rule that an 
omission of essential averments in a petition may be cured 
by admissions in the answer which supply the facts 
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whereon the right to relief depends. Hargreaves v. Tennis. 
63 Nebr., 356. The answer repeatedly admits that a writ- 
ten contract was executed by the parties. “Executed” is 
a word of wide import. In Brown v. Westerfield, 47 Nebr., 
399, it was held to include “all acts essential to the com- 
pletion” of an instrument. And in Wells v. Lamb, 19 
Nebr., 355, it was held to include delivery of an instrument 
within the time required by law for its validity. In case of 
ordinary conveyances, which do not require acknowledg- 
ment, an allegation of execution would not embrace a step 
not essential to validity and effect. Brown v. Westerfield, 
supra, 403. But in case of conveyance of a homestead, it 
is obvious that the instrument could not be “executed” 
so as to be of any effect without acknowledgment. Hence, 
in the absence of anything in the pleadings to restrict the 
meaning of that term, the admission that a contract for 
the sale of a homestead was duly “executed” would prob- 
ably admit that it was duly acknowledged. Le Mesnager 
v. Hamilton, 101 Cal., 532, 35 Pac. Rep., 1054. In this 
case, however, the admission was made with reference to 
an ordinary tract, at a time when the record did not dis- 
close that the land was a homestead, and the pleader could 
not have supposed that he was admitting anything not 
required in a complete conveyance of the usual type. The 
plaintiff alleged that the parties had entered into the 
contract set out in the petition, and the defendant, in all 
probability, intended only to admit that such contract had 
been signed and delivered. That was the extent of his ad- 
mission at the tine it was made. The meaning of the term 
“executed” may be restricted by the context, and will then 
cover such acts as the pleader obviously intended to refer 
to. Le Mesnager v. Hamilton, supra. In this case it is 
clear that he referred to the state of facts disclosed by the 
petition, and his admission ought not to be changed to an 
affirmation by a subsequent pleading of the adverse party 
setting up facts of which he had no thought when the 
auswer was drafted. 

For these reasons we agree entirely with the judgment 
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at the last hearing, and recommend that the decree be re- 
versed and the suit dismissed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the action is dismissed. 
REVERSED AND DISMISSED. 


Lenora §. BRONSON V. ALBION TELEPHONE COMPANY ET AL. 


Firep JANUARY 8, 1903. No. 12,497. 


Commissioner’s opinion, Department No. 2. 


1. Public Street: PoLEsS anp Wires: ABUTTING OWNERS: ADDITIONAL 
BURDEN: COMPENSATION. Poles and wires which permanently 
and exclusively occupy portions of a public street or highway, 
constitute an additional burden for which the abutting owner 
is entitled to compensation in case he is damaged thereby. 

2. : : : ‘TELEPHONE CoMPANY: DESTRUC- 
TION OF AND INJURY TO TREES, Where an abutting owner has 
planted trees along the street adjacent to his property, under 
the terms of a city ordinance pursuant to statutory provisions, 
a telephone company which removes, destroys or injures such 
trees in erecting poles and wires under its franchise, is liable 
for the resulting damage, even though no unnecessary injury is 
inflicted. 


3. Damages: InsuRY IN INCIDENTAL RicutT: REMEDY aT Law: In- 
JUNCTION. Jn case property is not taken directly by a public 
undertaking, but an owner suffers some injury in an incidental 
right growing out of his peculiar situation or position, so that 
ordinary condemnation proceedings and payment of damages 
in advance are not practicable, the owner will be left to his 
remedy at law and is not entitled to an injunction, unless upon 
proof of insolvency or some other special circumstance. 

4, Corporation: FRANCHISE: PossEsston: RIGHT: DrrREcT PRocrEp- 
ina. It is sufficient for a corporation which seeks to defend 
upon the ground of a franchise to show that it is actually 
possessed of the franchise. Whether such franchise was ac- 
quired or is held rightfully, is to be determined only in a direct 
proceeding to oust the corporation or in a proceeding to which 
some one who claims a better title is a party. 


. Syllabus by court; catch-words by editor. 
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Error from the district court for Boone county. Ac- 
tion to obtain a perpetual injunction against the commis- 
sion of an alleged trespass threatened. Heard below before 
PawuL, J. Judgment on demurrer for defendant. Affirmed. 


J. A. Price, for plaintiff in error. 
Michael W. McGan, contra. 


Powunp, C. 


The plaintiff applied for an injunction to restrain de- 
fendant, a telephone company, from mutilating or injuring © 
certain trees which she had planted in the street. along and 
adjacent to her property. The trees had been planted 
under the provisions of a municipal ordinance and were 
rightfully in the street by virtue of sections 3-7, article 4, 
chapter 2,* and subdivision 24, section 69, article 1, chap- 
ter 14, Compiled Statutes.| The company was erecting 
poles and wires under a franchise from the city. Upon 
demurrer to the petition, the district court held that no 
cause of action was stated, and dismissed the suit. 

The right of an abutting owner to maintain shade trees 
upon or overhanging the sidewalk is general and well 
recognized. In inany jurisdictions it is customary; with 
us it has the sanction of express legislation. But this 
right is subject to all proper uses of the street for the 
primary purposes for which it was dedicated or condemned. 
Hence, although a telephcne or telegraph company is un- 
doubtedly liable for unnecessary or wanton injury to such 
trees in erecting its poles and wires, liability for injuries, 
even amounting to removal or destruction of the trees, 
which are necessary or proper in the due carrying out of 
the public undertaking, niust depend upon the much- 
mooted question whether use of a street or highway for 
poles and wires is an ordinary use within the contempla- 


* Cobbey’s Annotated Statutes, secs. 3057-3061, 
{7 Cobbey’s Annotated Statutes, sec, 8736, 
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tion of the parties when it was dedicated or condemned, or 
is a new and additional burden, for which the abutting 
owner is entitled to compensation in case of injury. The 
authorities are very evenly divided upon the question 
whether a telephone or telegraph company is liable to the 
owner of the trees where the injury does not go beyond 
what is necessary in the reasonable prosecution of the work. 
Such liability is affirmed in Daily v. State, 51 Ohio S8t., 
348, 87 N. E. Rep., 710; Board of Trade Telegraph Co. v. 
Barnett, 107 T1l., 507; Bradley v. Southern New England 
Telephone Co., 66 Conn., 559, 34 Atl. Rep., 499; Clay v. 
Postal Telegraph-Cable Co., T0 Miss., 406, 11 So. Rep., 
658; McCruden v. Rochester R. Co., 28 N. Y. Supp., 1118. 
It is denied in Wyant v. Central Telephone Co., 123 Mich., 
51, 81 N. W. Rep., 928; Southern Bell Telephone Co. v. 
Francis, 109 Ala., 224, 19 So. Rep., 1; Southern Bell Tele- 
phone Co. v. Constantine, 61 Fed. Rep., 61; Dodd v. Con- 
solidated Traction Co., 57 N. J. Law, 482, 31 Atl. Rep., 
980. All of the cases first cited are from jurisdictions 
where poles and wires which permanently and exclusively 
occupy portions of the street or highway are held to con- 
stitute an additional burden. Of those last cited, Wyant 
v. Central Telephone Co. is from a jurisdiction wherein it 
is held that there is no additional burden in such cases. On 
the other hand, Dodd v. Consolidated Traction Co. was 
decided in a jurisdiction where telegraph and telephone 
poles and wires are not regarded as ordinary uses of the 
highway; and in Southern Bell Telephone Co. v. Francis 
it is held that the right to remove trees in whole or in 
part, in the proper prosecution of such an enterprise, does 
not depend upon the question whether there is an addi- 
tional burden, but follows from the paramount right of 
the public, to which the right to maintain the trees is 
subject, of removing such trees when necessary for public 
uses, 

If this proposition is maintainable, we need not consider 
how far the poles and wires are an ordinary use of the 
street. But, in our opinion, it is not sound. The right to 

14 
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maintain the trees confers an additional value upon the 
abutting property. This value can not be cut off without 
due compensation. When the puvlic conferred it, a valu- 
able property right was created. Relying on the statutes 
and municipal ordinances pursuant thereto, owners have 
expended time and money in improving their property. 
This grant can not be resumed and the property thereby de- 
preciated in value without compensation. Undoubtedly the 
grant in the first instance was subject to all ordinary uses 
to which the street might be put. But to say that it was 
subject to all public uses, whether ordinary or not, which 
might be deemed convenient thereafter is going entirely 
too far. It becomes necessary, therefore, to decide whether 
telegraph and telephone poles and wires which perma- 
nently and exclusively ovcupy portions of a public street © 
or highway constitute an additional burden, for which the 
abutting owner is entitled to compensation in case he is 
damaged thereby. The text-writers are pretty well agreed 
that they do. Dillon, Municipal Corporations [4th ed.], 
sec. 698a; Elliott, Roads & Streets [2d ed.], secs. 705, 706; 
Lewis, Eminent Domain, sec. 181; Randolph, Eminent 
Domain, sec. 407. But Mr. Keasbey thinks it too soon to 
predict which view will prevail ultimately. Keasbey, Elec- 
tric Wires in Streets & Highways, sec. 102. The adjudi- 
cated cases are ranged not very unequally on both sides. 
The following cases, among others, support the view that 
there is an additional burden: Fels v. American Telephone 
& Telegrdph Co., 143 N. Y., 183, 38 N. E. Rep., 202, and 
other decisions in New York; Daily v. State, 51 Ohio St., 
348, 37 N. E. Rep., 710; Callen v. Columbus Edison Elec- 
tric Light Co., 66 Ohio St., 166, 64 N. E. Rep., 141; Board 
of Trade Telegraph Co. v. Barnctt, 107 Ill, 507; Postal 
Telegraph-Cable Co. v. Haton, 170 Il1., 513, 49 N. E. Rep., 
365; Halsey v. Rapid Transit Street R. Co., 47 N. J. Eq., 
380, 20 Atl. Rep., 859; Nicoll v. New York & New Jersey 
Telegraph Co.,* 42 Atl. Rep. [N. J.], 588; Western Union 
Telegraph Co. v. Williams, 86 Va., 696, 11 S. E. Rep., 106; 


ae Does not appear in 63 N. J. Law. 
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Cheaspeake & Potomac Telephone Co. v. Mackenzie, 74 
Md., 36, 21 Atl. Rep., 690; Stowers v Postal Telegraph- 
Cable Co., 68 Miss., 559, 9 So. Rep., 356; Krucger v. Wis- 
consin Telephone Co., 106 Wis., 96, 81 N. W. Rep., 1041; 
Pacific Postal Telegraph Co. v. Irvine, 49 Fed. Rep., 113; 
City of Spokane v. Colby, 16 Wash., 610, 48 Pac. Rep., 
248; Kester v. Western Union Telegraph Co., 108 Fed. 
Rep., 926. The opposite view is supported by Pierce v. 
_ Drew, 1386 Mass., 75 (decided by a divided court) ; Julia 
Building Ass’n v. Bell Telephone Co., 88 Mo., 258, and 
other cases in Missouri; People v. Eaton, 100 Mich., 208, 
59 N. W. Rep., 145; Cater v. Northavestern Telephone Ha- 
change Co., 60 Minn., 539, 63 N. W. Rep., 111; Magee v. 
Overshiner, 150 Ind., 127, 49 N. E. Rep., 951; Hershfield v. 
Rocky Mountain Bell Telephone Co., 12 Mont., 102, 29 
Pac. Rep., 883; Irwin v. Great Southern Telephone Co., 37 
La. Ann., 63; Hewett v. Western Union Telegraph Co., 4 
Mackey [D. C.], 424. The question has been threshed over 
so many times that it would subserve no useful purpose to 
enter into an exhaustive review of these decisions. As Mr. 
Keasbey puts it very aptly, the crucial point is “whether 
the rights and privileges of the abutting owner in the use 
and maintenance of the street as such are affected.” Keas- 
bey, Electric Wires in Streets & Highways, sec. 102. At 
one time there was a tendency to attach some weight to 
the ownership of the fee of the street or highway. But it 
is becoming well settled, for obvious and convincing rea- 
sons, that that question is immaterial. Hels v. American 
Telephone & Telegraph Co., 148 N. Y., 183; Theobold v. 
Louisville, N. O. & T. R. Co., 66 Miss., 279, 6 So. Rep., 280; 
Keasbey, Electric Wires in Streets & Highways, secs. 83, 
102; Dillon, Municipal Corporations [4th ed.], sec. 698a. 
And this court is in accord with that view. Jaynes v. Oma- 
ha St. R. Co., 53 Nebr., 681. The case last cited involved 
an analogous question, and in passing thereon this court 
cited, with apparent approval, the decisions which hold 
telegraph and telephone poles and wires an additional 
burden. While the two cases are not in all respects the 
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same, we think the position taken in Jaynes v. Omaha St. 
R. Co., would be sufficient to turn the scale in this juris- 
diction, if we were in doubt. We are of opinion on inde- 
pendent grounds, however, that such is the sounder view. 
When we recall the forest of poles with their clumsy ap- 
purtenances and the net work of wires and even cables 
with which some of our city streets are incumbered, it 
seems hard to say that an owner whose light is cut off, who 
has the safety of his buildings and their occupants in case 
of fire endangered, and access to his property impeded by’ 
these permanent obstructions, is less entitled to complain 
than one whose easement by adjacency is impaired by a 
steam railway. Of course, in the greater number of cases 
the poles and wires work no substantial injury, and the 
owner has no ground of objection. But because the dam- 
age in most cases is trivial or nominal, we should not be 
blind to the substantial and considerable damage that 
often exists. : 

It does not follow, however, that the plaintiff is en- 
titled to an injunction. In case property is not taken or 
injured directly, so as to dispossess or otherwise immedi- 
ately disturb the owner, but he suffers some injury in an 
incidental right growing out of his peculiar situation or 
position, so that ordinary condemnation proceedings and 
payment of damages in advance are not practicable, the 
owner should be Jeft to his remedy at law, which in such 
event is entirely adequate, and is not entitled to an in- 
junction unless upon proof of insolvency or some special 
circumstance. Such is the practice in cases where the con- 
struction of a railway causes damage to abutting owners. 
The abutting owners are not made parties to condemna- 
tion proceedings, nor can they enjoin construction of the 
road; but their remedy is in an action at law for damages. 
Republican V. R. Co. v. Fellers, 16 Nebr., 169; Chicago, 
K.&N. R. Co. v. Hazels, 26 Nebr., 364, 368, 370; Atchison 
& N. R. Co. v. Boerner, 34 Nebr., 240. The same remedy 
is employed where a city, in improving a street, impairs 
the easement of the abutting owner. City of Omaha v. 
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Flood, 57 Nebr., 124. And it was adopted in Jaynes v. 
Omaha St. R. Co., supra. To hold otherwise would prob- 
ably prevent many useful public improvements, since the 
legislature has never made provision for condemnation of 
rights incidentally affected. Where nothing is actually 
taken, and there is merely an injury to the rights which 
the abutting owner has by reason of his situation, the 
courts generally refuse to grant an injunction in the 
absence of some special circumstances. Lorie v. North 
Chicago City R. Co., 32 Fed. Rep., 270, and cases cited; 
Maxwell v. Central District & Printing Telegraph Co., 
41S. E. Rep. [W. Va.], 125. In the case at bar, we see no 
reason why damages Will not afford an adequate remedy. 
We do not think public utilities of this kind ought to be 
suspended until every abutting owner upon the streets 
or highways to be used has been duly appeased. If he has 
been substantially or appreciably injured, an action at 
law will ordinarily afford him full compensation. If he 
has not, no opportunity for extorting an unreasonable 
settlement should be afforded him. 

The petition alleges that the franchise under which the 
defendant is operating was granted by the city council to 
the mayor and one of the councilmen, by whom it was 
transferred to the company; and for this reason it is 
claimed that the grant is against public policy, fraudulent 
and void., If the franchise was wholly void, so that injury 
to plaintiff’s property was threatened by mutilation of her 
trees without any warrant of law and by mere trespassers, 
a case for an injunction might be presented. But the most 
that can be said under the allegations of the petition is 
that the circumstances might possibly afford ground for 
revocation or for ousting the company in a direct pro- 
ceeding for that purpose. The company is possessed of 
the franchise. Whether the franchise was acquired or is 
held rightfully is to be determined only in a direct pro- 
ceeding to oust the company or in a proceeding to which 
some one who claims a. better title is a party. 4 Thomp- 
son, Corporations, sec. 5340. 
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We therefore recommend that the decree be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Note.—Eminent Domain.—Condemnation.—Compensation.—Franchise.— 
Corporation Tenant of the State——'l'elephone Oompany.—Irreparable In- 
jury.—Injunction—Quo Warranto. 

Eminent domain is the power of the state to apply private prop- 
erty to public purposes on payment of just compensation to the 
owner. Charles River Bridge v. Warren Bridge, 11 Peters |U. S.], 419, 
641. It is an incident to sovereignty. United States v. Jones, 109 
U. S., 513. 

The lability to make compensation for private property taken for 
public uses, is a constitutional limitation of the right of eminent 
domain. United States t. Jones, 109 U. S., 513. 

Joseph Bonaparte—ex-king of Naples and of Spain and elder 
brother of the great Napoleon—came to the United States in the 
month following the defeat at Waterloo, where he remained con- 
tinuously for seventeen years. By a special act of the legislature of 
New Jersey he was enabled to hold land in the state; and he pur- 
chased two thousand acres adjoining Bordentown, upon which he 
placed $300,000 in improvements. In 1830 a railroad company incor- : 
porated, by an act of the assembly of the state, for building a line 
from Camden to Amboy, made a survey through the premises of 
Bonaparte. The latter commenced a proceeding in injunction, al- 
leging, inter alia, that, by reason of the premises, he would suffer 
great and irreparable injury. The company answered, among other 
things, that the route through the complainant’s land was the most 
practicable; that, in fact, no other route could be chosen without 
an additional] expense of $100,000. The man who was defeated at Vit- 
toria, conquered in this lawsuit, and the lawsuit was an epoch-maker, 
the most far-reaching historic event in the checkered career of 
Joseph Bonaparte. Railroading was then in its infancy; and, con- 
sequently, the case became a precedent. It was therein decided (1) 
that an alien resident in New Jersey, who holds land under a special 
law of that state, may maintain a suit in the circuit [federal] court 
relating.to such land; (2) that an act incorporating a railroad com- 
pany, providing for the assessment of damages for land through 
which it passes, is not unconstitutional; (3) that the right to take 
private property for public use, is an incident to all governments; 
(4) but that the obligation to make compensation is concomitant; 
(5) that a law divesting vested rights is not, ipso facto, void, but 
is so if the right is by contract, and compensation is not provided 
for; (6) that the constitutional provision protecting property against 
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arbitrary seizure and divesture, dues not apply to legal procedure 
where compensation is given; (7) that the constitutional right to a 
trial by jury applies only to criminal cases, and civil cases where a 
right is to be tried at law—not to a mere collateral question of dam- 
ages, no suit pending, where the right of each party is beyond dis- 
pute; (8) that the Jaw can not authorize the taking of private prop- 
erty for private use; (9) that a road, canal and the likes of that are 
for public use when the public have a right of passage on paying a 
stipulated, reasonable and uniform toll, whether the road or canal 
or what-not is constructed by the state or a corporation; (10) that 
if the toll amounts to a prohibition, it is a monopoly and the road 
or canal or what-not is not public; (11) that the law is not void 
because it makes no provision for compensation or provides no 
method for aseertaining it; (12) that the provision last named can 
be made by a Subsequent law; (13) that the execution of the law 
will be enjoined till such provision is made and the compensation 
paic; (14) that the payment must be simultaneous with the dissei- 
zin of the owner, and the appropriation of his property: (15) but 
that if the compensation is ascertained, the payment certain, the 
security undoubted and the means of collection summary, the con- 
struction of the road may be begun before actual payment. The 
ease was held proper for injunction. Opinion by Baldwin, J., 
Bonazarte v. Camden &@ A. R. Co., Baldwin [U. S. C. C.J], 205. The 
writer bas not been able to find a mention of the foregoing case in 
any biography of Joseph Bonaparte. Of such stuff is history made. 

The foregoing case and others like it proeeed on the theory that 
anciently a franchise was a part of the royal prerogative, granted 
by royal favor to the subject; that the state, under our system of 
government, takes the place of the king; that, with the royal grant, 
goes the right of eminent domain; that the railroad company in its 
occupancy is the mere tenant of the state. 

For distinctions between injunction and yuo warranto, see High, 
Injunctions, and High, Extraordinary Legal Remedies. As to the right 
of eminent domain in connection with telephone companies and as to 
their being common carriers of oral messages, see Cobbey’s Anno- 
tated Statutes of Nebraska, vol. IL, p. 3276, secs. 11464, 11465 and 
notes.—V. F. B. 
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Bertin E. HENDRICKS, ADMINISTRATOR OF THE ESTATE OF 
JERRY H. REIGEL, DECEASED, V. FREMONT, ELKIGORN & 
Missouri VALLEY RAILROAD COMPANY. 

FiLED JANUARY 8, 1903. No. 12,300. 
Commissioner's opinion, Department No. 3. 


Railroad: Ingcry: Tram: FricHt. A railroad company is not liable 
for injuries caused by a team taking fright at the ordinary 
operation of a train upon its road. Chicago, B. & Q. R. Co. v. 
Ioberts, 3 Nebr. [Unof.], 425. 


Ergor from the district court for Saunders county. Ac- 
tion by administrator for death—by wrongful act—of his 
intestate, brought under Lord Campbell’s Act, i. ¢., chap- 
ter 21 of Wheeler’s Compiled Statutes. Tried below before 
Sornznorcer, J. Court directed a verdict for defendant. 
Affirmed. 


Samuel J. Tuttle and M. Newman, for plaintiff in error. 


Benjamin T. White, James B. Sheean, Edwin E. Good 
and Charles H. Slama, contra. 


DurrFip, C. 

Jerry H. Reigel was killed on the 17th of March, 1899, 
by being thrown from the seat of his wagon in a runaway 
caused by his team being frightened by the train of the 
defendant in error. Hendricks, administrator of his estate, 
brought this action to recover damages on account of his 
death. After the plaintiff had introduced his evidence and 
rested, the court gave a peremptory instruction to the jury 
to return a verdict for the defendant. The plaintiff brings 
the case to this court on error, claiming that said instruc- 
tion was unwarranted. 

The facts disclosed by the record are that on the day of 
the accident the south-bound passenger train of the de 
fendant in error, due at Wahoo about five o’clock P. M., 
did not arrive at the station until about six P. M.; that 
about the time it pulled out from the station, going south, 

Syllabus by court; catch-words by editor. 
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the deceased was driving across its tracks some 340 feet 
from the depot; that the team took fright at the train, and 
Reigel was thrown from his seat, causing his death. Reigel 
was employed by the Standard Oil Company to distribute 
oil through Saunders county. He usually returned home 
about five o’clock in the afternoon, and it was his custom 
to wait, before crossing the track of the defendant com- 
pany, until the five o’clo¢k train had left the station. The 
evidence further tends to show that the station, and the 
train standing at the station, were obstructed from the 
view of a person approaching the crossing from the east 
until within some ten or twelve feet of the track. The 
negligence charged against the company is that it did not 
ring the bell or sound the whistle of the engine, and that 
Reigel’s view of the train being obstructed, he drove upon 
the track, and the approaching train frightened his team 
and caused it to run away, thus causing his death. 

While there is no direct evidence in the record that the 
crossing at which the team became frightened was a public 
street or highway, it was spoken of as Ninth street, and, for . 
the purposes of this case, we may assume that it was a 
public street. The only question, then, that arises in the 
case ig this: Assuming that it was negligence on the part 
of the company not to ring the bell or sound the whistle of 
its engine, was such negligence the proximate cause of the 
injury? The death of Reigel was undoubtedly caused by 
his being thrown from the wagon, and this was caused by 
the running of his team. We must also assume that the 
team would not run away unless frightened, but it is 
evident to anyone that a failure to ring the bell or sound 
the whistle was not a cause from which the team could 
be frightened. The team undoubtedly took alarm at the 
movement and noise of the approaching train; but it has 
been held in many cases that a railway company is not 
liable for injuries caused by a horse being frightened by 
the ordinary noise of an approaching train near the high- 
way on which such horse was being driven. Chicago, B. 
& Y. R. Co. v. Roberts, 3 Nebr. [Unof.], £25, and authori- 
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ties cited. In Walters v. Chicago, M. & St. P. R. Co., 104 
Wis., 251, in which the facts were much the same as in 
the case at bar, the only difference being that the negli- 
gence charged was the neglect of the flagman stationed at 
the crossing to give a signal of the approach of a train, 
while here the negligence charged is that the coming of 
the train was not signaled by the bell or whistle, the court 
said: “The failure of the flagman at a street crossing to 
give warning of the approach of a train which stopped be- 
fore reaching the street, would not render the company 
liable for injuries received by a traveler as the result of his 
team becoming frightened at the train.” 

In this case there is no pretext that the defendant’s en- 
gine came in contact with the deceased’s team or wagon. 
The evidence is conclusive that the distance between them 
was 200 feet or more, and that the accident occurred from 
the team taking fright at the ordinary operation of the 
train in the ordinary and usual manner. The authorities 
are uniform that a railroad company is not responsible for 
damages occasioned from such a cause. : 

We think that the order of the district court was right, 
and therefore recommend the affirmance of the judgment. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ELLEN O’ConNOR Y. AUTNA Lira INSURANCE COMPANY.* 
FILED JANUARY 8, 19038. No. 12,325. 


Commissioner’s opinion, Department No. 3. 


Mortgage: PayuenT: Loan: SuRRENDER OF NOTE AND MORTGAGE: 
FORECLOSURE BY ASSIGNEE: LimiITATION. The plaintiff borrowed 
money to pay and discharge a mortgage on his farm, which was 
about to mature, giving his note secured by mortgage upon the 


Syllabus by court; eatch-words by editor. 
* Rehearing allowed. See opinion, p. 129, post. 
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same premises for the amount borrowed. The lender under- 
took and agreed to use the borrowed money to discharge the 
first mortgage, and paid the same to the mortgagee without re- 
quiring a surrender of the note and mortgage. Afterward an 
assignee of the first note and mortgage commenced an action 
to foreclose the same and the court found that she was a bona- 
fide holder thereof and entered a decree foreclosing the mort- 
gage. The borrower, after this decree had been affirmed in this 
court, and more than five years after payment had been made to 
the first mortgagee, brought suit against the party lending the 
money to recover damages on account of neglect of its agent 
in paying the money to the wrong party. Held, That the action 
was barred by the statute. 


Error from the district court for Dodge county. Action 
by legatee to recover damages for failure to cancel mort- 
gage given by testator. Plea of statute of limitations. 
Tried below before Grrison, J. Affirmed. 


Frederick W. Button and Frank Dolezal, for plaintiff 
in error. 


Courtright & Sidner and Grant G. Martin (Samuel J. 
Tuttle, on motion for second rehearing), contra. 


DurFFip, C. 


The plaintiff in error, who describes herself as “the sole 
heir and legatee of Matthew O’Connor,” brings this action 
to recover damages claimed to have been suffered on ae- 
count of the failure of the defendant to satisfy and dis- 
charge a certain mortgage made by the plaintiff and her 
deceased husband to one C. H. Toncray. 

The facts appear to be that the O’Connors in 1885 bor- 
rowed $450 from Toncray, securing their note therefor by 
real estate mortgage. Toncray sold the note and mort- 
gage to Agnes S. Campbell, but no assignment of the mort- 
gage was recorded, and the O’Connors had no knowledge 
of this sale or that Toncray was not the owner thereof, and 
they paid him the amount due on the interest coupons 
as they matured. Shortly before the maturity of this note 
they applied to one McVicker for a loan to pay it, and they 
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executed another note for $450, payable to the defendant, 
the A°tna Life Insurance Company, likewise secured by 
mortgage upon their farm; and their claim is that the de- 
fendant, through its agent, McVicker, agreed to use this 
loan in paying and discharging the Toncray note and 
mortgage, and that it failed to make such payment, to their 
damage in the amount sued for. There is no dispute that 
MeVicker paid to Toncray the amount due on the note 
and mortgage made to him and that Toncray entered satis- 
faction of the mortgage on the margin of the record. He 
did not, however, have possession of the note, which after- 
ward turned up in the hands of Mrs. Campbell, who 
brought suit to foreclose the mortgage. After the com- 
mencement of her fereclosure proceeding, but before the 
O’Connors had filed answer, the Atna Life Insurance 
Company sold its note made by the O’Connors and assigned 
the mortgage securing the same to one Smith, who inter- 
vened in the foreclosure suit instituted by Mrs. Campbell, 
asking a foreclosure of his mortgage. A decree in that 
case was entered foreclosing both mortgages, which was 
affirmed by this court on appeal taken by the O’Connors. 
See Campbell v. O'Connor, 55 Nebr., 638. 

The negligence complained of is that McVicker paid 
Toncray the amount due on the note and mortgage made 
to him without taking up the note and mortgage or ascer- 
taining that he was the owner thereof. The defense is that 
McVicker was not the agent of the defendant in making 
the loan and paying the Toncray note and mortgage, and 
also the statute of limitations. 

We do not think it would be profitable to spend the time 
necessary for an examination of the evidence relating to 
the defense made, that McVicker was not the agent of the 
defendant in making the second loan to the O’Connors 
and in paying the Toncray note and mortgage, for the 
reason that we think the action barred by the statute. 
That McVicker was negligent in making such payment 
without obtaining a delivery of the note, there can be no 
question, That the payment was fruitless and of no bene- 
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fit to the O’Connors the judgment of this court in Camp- 
bell v. O’Connor, supra, is ample evidence. Assuming, then, 
that MeVicker was the agent of the defendant in that trans- 
action and that the defendant was liable to the O’Connors 
for the damages suffered by his negligent conduct, when 
did the cause of action for such damages accrue? We are 
of the opinion that they might have maintained an action 
as soon as the money was paid, and beyond any doubt 
an action accrued to them as soon as it was discovered that 
payment was made to the wrong party; and that fact came 
to the plaintiff’s knowledge as early as the institution of 
the suit by Mrs. Campbell to foreclose her mortgage, 
which was sometime in 1893. The defendant, if liable at 
all, is liable for its failure to perform what it undertook 
and promised to do, viz. to pay and discharge the Ton- 
cray note and mortgage. It paid the money to one not 
entitled to receive it, and of this fact the O’Connors had 
full and complete notice by the institution of a suit 
against them by the true owner. 

The rule appears to be well established that an action 
on contract accrues to the plaintiff from the time a breach 
of the contract occurs, and that for a tort committed no 
action accrues to a plaintiff until he has suffered damage 
from the wrong-doing of the defendant. It is quite ap- 
parent from the plaintiff’s petition, and from the evidence 
contained in the record, that the defendant owed no duty 
to the plaintiff in this action independent of its contract 
to apply the money borrowed by O’Connor to discharge 
the Toncray mortgage. The neglected duty was one en- 
joined by contract. The failure by the defendant to per- 
form was a failure to discharge its agreement, and this 
is the negligence complained of and for which damages 
are claimed. The fact that the breach of contract arose 
from negligence on the part of McVicker in not ascertain- 
ing that Toncray was the real owner of the mortgage be- 
fore paying the money to him, establishes nothing more 
than a breach of the contract in not using diligence to 
ascertain that the money was paid to the proper party. 
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In Wood, Limitation of Actions, section 179, it is 
said: “In actions for injuries resulting from the negli- 
gence or unskillfulness of another, the statute attaches 
and begins to run from the time when the injury was first 
inflicted, and not from the time when the full extent of the 
damages sustained has been ascertained. The gist of the 
action is the negligence or breach of duty, and not the 
consequent injury resulting therefrom.” 

In Wilcor v. Plummer, 4 Pet. [U. 8.], 172, 181, the 
action was to recover damages because of the mistake of 
an attorney in his professional capacity in the institution 
and prosecution of a suit on a promissory note. The 
question in the case was whether the statute commenced 
to run from the happening of the damages or at the time 
the mistake was made. The court said: “The ground of 
action here, is a contract to act diligently and skillfully; 
and both the contract and the breach of it admit of a 
definite assignment of date. When might this action have 
been instituted? is the question; for, from that time, the 

statute must run. When the attorney was chargeable 
with negligence or unskillfulness. his contract was vio- 
lated, and the action might have been sustained immedi- 
ately. Perhaps, in that event, no more than nominal dam- 
ages may be proved, and no more recovered; but on the 
other hand, it is perfectly clear that the proof of actual 
damages may extend to facts that occur and grow out of 
the injury, even up to the day of the verdict. If so, it is 
clear the damage is not the cause of action.” 

That the full damages which may arise from a breach 
of the contract are not known and could not be known at 
the time the breach occurs, does not prevent the running 
of the statute in favor of the defendant. Whoever breaks 
a contract makes himself liable for at least nominal dam- 
ages by his failure to perform, and the right to recover 
nominal damages gives the other party a right of action, 
and from the time the right of action accrues the statute 
is put in operation. Even where the breach is not known 
to the complaining party the statute is not tolled unless 
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the defendant fraudulently conceals the facts. As said 
by Storrs, C. J., in Bunk of Hartford County v. Water- 
man, 26 Conn., 324, 329: “Ignorance of his right on the 
part of the person against whom the statute has begun to 
run, will not suspend its operation. He may discover his 
injury too late to take advantage of the appropriate 
remedy. Such is one of the occasional hardships neces- 
sarily incident to a law arbitrarily making se remedies 
contingent on nieve lapse of time.” 

Russell & Co. v. Polk County Abstract Co., 87 Ta., 233, 
contains an exhaustive and interesting discussion of the 
question here under consideration, and the conclusion was 
reached that in an action for breach of contract or from 
neglect to perform a duty arising from contract, the action 
accrues from the time of the breach. 

That McVicker did not act fraudulently in the matter is 
admitted by a stipulation made between the parties and 
filed in the case, in which the following is set forth: “It is 
hereby agreed by and between parties hereto, that Matthew 
O’Connor, on November 28, 1885, executed and delivered 
to C. H. Toncray a note and mortgage for the sum of 
$450, payable to said C. H. Toncray, or order, due Decem- 
ber 1, 1890, said mortgage being the one mentioned in the 
petition. About the time said note was due, said 
Matthew O’Connor borrowed $450 for the purpose of pay- 
ing said Toncray note, and at the request of the lender 
executed note and mortgage to the defendant herein. Said 
loan was obtained through Robert McVicker as agent. 
The proceeds of last loau were paid. promptly, and at or 
about the maturity of the Toncray note, payment being 
made December 17, 1890, to said Toncray for the purpose 
of. paying said Toncray note, the said Robert MeVicker, 
the said Matthew ©’Connor and the lender at the time be- 
lieving that a payment to Toncray would discharge the 
debt. But said Toncray had sold the note to Agnes 8. 
Campbell, who later foreclosed on the Toncray note and 
mortgage, obtained a decree of foreclosure, and collected 
the same from said Matthew O’Connor on said decree.” 
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The statute was not tolled, therefore, by any fraud com- 
mitted by McVicker, who, with the O’Connors, “believed 
that a payment to Toncray would discharge the debt.” 

The plaintiff contends that the statute did not run in 
favor of the defendant, a foreign insurance company, for 
the reason that the defendant had not appointed an agent 
resident at the county seat, with authority to accept serv- 
ice of process under the provisions of section 23, chapter 
43, of the Compiled Statutes of 1891.* A careful reading 
of that statute discicses that it relates to the transaction 
by foreign companies of an insurance business, proper, or, 
in the language of the statute, “to take risks or transact 
any business of insurance in this state”; and while the 
loaning of money and the investment of its surplus funds 
is a legitimate and necessary part of the business of an 
insurance company, it is not taking risks or transacting 
the business of insurance. During all the time from the 
payment made to Toncray to the commencement of this 
action, the defendant had an agent in this state, appointed 
under the provisions and as required by section 5, chapter 
16, of the Compiled Statutes of 1891,7 on whom service of 
process might have been made, and it was one of those 
agents on whom process was finally served and the de- 
fendant brought into court. There has been no interval 
since McVicker undertook to pay and discharge the Ton- 
cray mortgage that the defendant has not had a duly 
appointed agent in the state upon whom service of sum- 
mons might have been had. The statute was not tolled, 
therefore, on account of its failure to comply with our 
statute, by reason of which service of process could not 
be had. 

We think the district court was right in directing a 
verdict for the defendant, and recommend an affirmance 
of the judgment. 


AMES and ALBERT, CC., concur. 


*Cobbey’s Annotated Statutes, sec. 6422. 
¢Cobbey’s Annotated Statutes, sec. 6443. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed May 18, 
1904. Judgment below reversed: 


Commissioner’s opinion. Department No. 2. 


1. Contract to Pay and Discharge a Certain Note and Mortgage: 
TIME aT WuicH RIGHT oF ACTION Was Mature. The defendant 
entered into a contract with the plaintiff’s testater to pay off 
and discharge a certain note and mortgage executed by the 
latter to a third party, and to keep and save him harmless 
from and against the same. Held, (1) that the first clause is 
an absolute undertaking to pay the debt, and upon a failure 
of the defendant to pay the same within the time contem- 
plated by the contract, a cause of action at once accrued in 
favor of the testator or his legal representatives; (2) that the 
latter clause is an undertaking to indemnify the plaintiff 
against such note and mortgage, and the defendant did not 
become liable and no cause of action accrued thereon to the 
testator or his representatives, until they had been camnified 
by reason of the paper against which the testator was in- 
demnified. 


2, Evidence. Evidence examined, and held sufficient to require the 
submission of the cause to the jury. 


3. Former Judgment Vacated. Former judgment in accordance with 
an opinion reported ante, page 122, vacated. 


ALBERT, C. 


Most of the facts necessary to a proper understanding 
of this case are set out in a former opinion, reported ante, 
page 122. A rehearing was ordered, and the cause sub- 
mitted to this department for an opinion. 

The recommendation in the former opinion is based 
exclusively on the ground that the action was barred by 
the statute of limitations, and that conclusion is based on 
the theory that the action is for damages resulting from 
the negligent performance of a contractual duty. That 
theory, we are now satisfied, is untenable. The principal 
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case cited in the former opinion in support of that theory 
is Russell & Co. v. Polk County Abstract Co., 87 Ia., 233, 
43 Am. St. Rep., 381. In that case the plaintiff had em- 
ployed the defendant to furnish an abstract of title. A 
judgment lien was omitted from the abstract, and in con- 
sequence of such omission the plaintiff sustained damages 
for which the action was brought. The plaintiff’s theory 
of the case was that his right of action did not accrue until 
he had been damaged by the mistake; the defendant’s 
theory was that it accrued when the abstract was fur- 
nished. The court held with the defendant. But that 
case differs from this. .In that case there was at least 
an implied undertaking on the part of the defendant to 
use due care and skill in making the abstract, and upon 
its failure to use such care and skill there was at once a 
breach of its undertaking. To say that the omission of 
the judgment from the abstract was negligence is only 
another way of saying that the defendant failed to keep 
and perform its undertaking to the plaintiff. In the case 
at bar the undertaking of the defendant, as set forth in 
the petition and shown by the evidence, was to pay off and 
discharge the Toncray note and mortgage, and “keep and 
save said Matthew O’Connor [the testator] and the plain- 
tiff free and harmless of and from the same.” It will be 
seen, therefore, that it was not an undertaking that the 
defendant would use due diligence in ascertaining the 
party to whom payment should be made, and in making 
payment to such party, but an absolute undertaking to 
make payment to the party entitled thereto, and to in- 
demnify the O’Connors against the Toncray note and 
mortgage. In that view of the case, the question is not 
whether the defendant was negligent in the performance 
of its contractual duty, but whether it performed such 
duty, and the fact that the amount due on the Toncray note 
and mortgage was paid to Toncray, instead of to the law- 
ful holder of the paper, has no bearing on the question as 
to the time when the breach of contract occurred. 

As we have seen, the defendant engaged to do two 
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things, namely, to pay off end discharge the Toncray note 
and mortgage,.and to indemnify the O’Connors against 
such paper. The undertaking does not differ in principle 
from that involved in Wright v. Whiting, 40 Barb. [N. Y.], 
235. There, upon the dissolution of two firms, the defend- 
ant had entered into an undertaking with the plaintiff, 
who was one of the partners, to pay the debts of the two 
firms, and to save the plaintiff harmless from and against 
such debts. As to the first clause, the court held that it 
was an absolute and positive promise to pay the debts, and 
upon a failure of the promisor to keep and perform such 
promise, a right of action at once accrued in favor of the 
promisee, although he had paid none of the debts and had 
sustained no actual damage. The following cases are to 
the same effect: Dye v. Mann, 10 Mich., 291; Jn re Negus, 
7 Wend. [N. Y.], 499; Churchill v. Hunt, 3 Den. [N. Y], 
321; Douglass v. Clark, 14 Johns. [N. Y.], 177. But as to 
the second clause, the court held that the promisor was 
not liable, and no right of action accrued to the promisee, 
until the latter had paid the debts or some portion of 
them. In Gregory v. Hartley, 6 Nebr., 356, this court said 
(p. 861) : “The rule is well settled that if a condition or 
promise be only to indemnify and save harmless a party 
from some consequence, no action can be maintained until 
actual damage has been sustained by the plaintiff.” To 
the same effect are the following: Forbes v. McCoy, 15— 
Nebr., 632; Honaker v. Vesey, 57 Nebr., 418; Chace v. 
Hinman, 8 Wend. [N. Y.], 452, 24 Am. Dec., 39. 

The construction placed on the contract in Wright v. 
Whiting, supra, commends itself to us, and there can be 
no doubt that it fits the contract involved in this case. 
The petition in the case at bar is sufficiently broad to cover 
both clauses of the undertaking, and to show a breach, both 
of the undertaking to pay, and of that to indemnify. But 
there is no need to concern ourselves about the first, be- 
cause every item of actual damage which resulted by rea- 
son of the breach of the undertaking to pay the note is an 
element of the damages recoverable for a breach of the 
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undertaking of indemnity. It is clear, therefore, that if 
the plaintiff’s right to recover for the latter breach is not 
barred, the fact, if it be a fact, that his right to recover 
for the former is barred, has no substantial effect on his 
right to recover in this action. As we have seen, a breach 
of the indemnity undertaking occurred as soon as the 
testator or the plaintiff made payment, in whole or in part, 
of that against which they were indemnified by the defend- 
ant. Such payment was made within less than four years 
before the commencement of this action, and then, «und not 
before, did the plaintiff’s cause of action for breach of the 
indemnity undertaking accrue. It follows, therefore, that 
the action was not barred by the statute of limitations, 
and that the former conclusion on that point is wrong. 

It is urged that there is no evidence tending to show 
that MecVicker, the agent who made the loan and under- 
took to discharge and pay off the Toncray note and mort- 
gage, was acting for the defendant in that behalf. The 
evidence bearing upon that point runs through the greater 
part of a fair-sized bill of exceptions, and it is impossible 
to condense it in such a way as to indicate the weight that 
should be given it. The writer has gone over it, not once 
but many times, and is satisfied that it is amply sufficient 
to warrant the submission of the cause to the jury, and 
that it was error to direct a verdict for the defendant. 

It igs recommended that the former judgment of this 
court be vacated, and the judgment of the district court 
reversed, and the cause remanded for further proceedings 
according to law. 


FAWCETT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated, and 
the judgment of the district court reversed, and the cause 
remanded for further proceedings according to law. 


. REVERSED AND REMANDED. 
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W. W. Woop fr AL., APPELLEES, Vv. D. F. CARTER ET AL, 
APPELLANTS. 
FILED JANUARY 8, 1903. No. 12,432. 
Commissioner’s opinion, Department No. 3. 


1. Chose in Action: RicHT oF ACTION: ASSIGNMENT. The right of 
action preserved by section 27 of the Code is assignable, to- 
gether with the judgment therein mentioned, in like manner 
and with like effect as other choses in action. 


2. : : : NEcEsSARY Party. An assignor of a chose 
in action is not a necessary party to an action upon it by the 
assignee. 


3. Joint and Several Liability: Summons. When one of two or more 
parties jointly and severally liable for the same debt, has been 
duly served with summons in one county in this state, a sum- 
mons may be issued to and served in another county upon an- 
other party also so liable. ; 


" 4. Partnership Debt: Liaprmrry. Partners are jointly and severally 
liable for partnership debts. 


5, Res Judicata. Matters once litigaied and determined, will not 
be re-examined in a subsequent action between the same parties. 


AppraL from the district court for Sheridan county. 
Bill in chancery under section 27, Code of Civil Procedure. 
Heard below before WrsToveR, J. Judgment in favor of 
plaintiffs, Wood and another. Affirmed. 


L, K. Alder, for appellants. 
C. Patterson and W. W. Wood, for themselves, 


AMES, C. 


Abner D. Gallop bought some sheep from, as he alleged, 
a copartnership of Carter & Finney, composed of B. F. 
Carter and James B. Finney. He sued the firm and re 
covered a judgment for $800 for misrepresentation in the 
sale. W. W. Wood and C. Patterson, the appellees in this 
case, were attorneys for the plaintiff in that action and 
perfected liens on the judgment in the sum of $500 for 
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their services. It was contended, as a defense in that 
suit, that the purchase was not made from the firm, but 
from Finney, in his individual capacity; but the court 
and jury found otherwise and no appeal was taken from 
their judgment. On account of the purchase Gallop had 
executed his note to Finney for the sum of $1,725. After 
the recovery of the judgment, Finney prosecuted an action 
against Gallop upon the note, alleging that he (Finney) 
was a member of the partnership and that Carter and 
Gallop were both insolvent, so that the plaintiff alone was 
responsible for the payment of the judgment, and praying 
that its amount should be set off against whatever judg- 
ment he would otherwise be entitled to recover on the 
note. To this action Wood and Patterson were made par- 
ties by intervention, and they asserted their attorney’s 
lien thereon. Upon the trial the court upheld the at- 
torney’s lien as valid, and as superior to Finney’s right 
of set-off, applied the residue of the judgment, $312.18, on 
the amount due on the note and rendered judgment against 
Gallop for a balance of $1,262.30. That judgement was 
affirmed by this court by a decision rendered at the last 
term and published in 2 Nebr. [Unof.], 480. That de- 
cision is conclusive upon the rights of the parties in the 
particulars: First, that Finney was a member of the 
corporation of Carter & Finney, and is individually re- 
sponsible for the judgment recovered against it by Gallop; 
and second, that Wood and Patterson were the owners of 
the judgment, to the extent of their attorney’s lien, free 
from any right of set-off in favor of Finney. This action 
was begun by Wood and Patterson in equity in the district | 
court for Sheridan county to recover from Carter and 
Finney, as being individually liable, as former partners, 
for the amount due to the plaintiffs by reason of the fore- 
going premises. Carter was served with summons in that 
county but Finney was served in Brown county, where he 
then resided. Finney objected both by motion and answer 
to the jurisdiction of the court over him, on account of the 
service having been made out of the county in which the ac- 
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tion was brought. The objection was properly overruled. 
Partners are jointly as well as severally liable for part- 
nership debts. Parsons, Partnership [4th ed.], sec. 249; 
Stout v. Baker, 32 Kan., 113. The action was, therefore, 
rightfully brought in Sheridan county, where one of the 
parties, properly a defendant thereto, was served with 
process, and this fact conferred the right to serve a sum- 
mons therein on another person, also a proper defendant, 
in another county. A/iller v. Aleeker, 54 Nebr., 452; We- 
braska Mutual Hatl Ins. Co. vo. Mcyers, 66 Nebr., 657. 

It was further objected that this action is brought 
under thé authority of section 27 of the Code of Civil 
Procedure, and that that section confers the right upon 
the plaintiff in the former action alone and does not en- 
title the plaintiffs in this action to sue. Probably the 
plaintiffs are not obliged to look to that provision for a 
right to enforce a claim of which they have become the 
cole owners; but if they are, we think that the right of 
action conferred by that section, together with the judg- 
ment.against the partnership, is assignable under the 
statute, like other choses in action. It was still further 
objected that Gallop, the original judgment creditor, is a 
necessary party to this suit, either as plaintiff or as de- 
fendant; but this contention can not be upheld, because, if 
for no other reason, his rights were extinguished by the 
judgment in Finney against Gallop, to which action all 
the parties to this suit were also parties. 

Finally, it is insisted that the judgment in favor of the 
plaintiffs in this suit is not in proper form and is therefore 
not enforcible. If that were true, it would do the ap- 
pellants no harm and furnish them no ground of com- 
plaint. We think, however, that although somewhat in- 
formal, it is sufficient. It finds the essential facts in 
favor of the plaintiffs and adjudges the liability of the 
defendants for the collection of the amount. This suffices 
for a decree in equity, in which the requirements of techni- 
cal formality are not so stringent as in suits at law. 
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It is recommended that the judgment of the district 
court be affirmed. 


DUrFié and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be . 

AFFIRMED. 


EnizABETH DUFRENE, EXECUTRIX OF THE LAST WILL AND 
TESTAMENT OF ALFRED R. DUFRENE, DECEASED, V. 
LEeVERETT M. ANDERSON ET AL. 


FILED January 8, 1903. No. 11,588. 
Commissioner's opinion, Department No. 3. 


1. Fraudulent Conveyance. On the facts stated, a conveyance of 
real estate by a debtor is held to have been in fraud of his 
ereditors. 


FINANCIAL CONDITION OF GRANTOR: EVIDENTIAL Fact: 
PLEADING. In an action to set aside such conveyance, the 
financial condition of the grantor at the time of making the 
conveyance is merely an evidential fact bearing on the question 
of fraud, and need not be pleaded; «liter, his financial condition 
at the time of the commencement of such action, 


3. Statute of Limitations: WaAIvER: DemwUurrRerR: ANSWER. The de- 
fense of the statute of limitations is waived unless interposed 
by demurrer or by sufficient averments in the answer. 


ANSWER IN ForRM OF DEMURRER. An averment in the 
answer, couched in the language of a general demurrer to the 
petition, is a bare conclusion of law and insufficient to inter- 
pose the defense of the statute of limitations. 


REHEARING of case reported in 2 Nebr. [Unof.], 813. 


Error from the district court for Douglas county. Ac- 
tion to set aside a fraudulent conveyance. Tried below 
before Fawcerr, J. Judgment for defendants. Judg- 
ment below reversed. 


Bernard N. Robertson, for plaintiff in error. 


W. A. Saunders, contra. 
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ALBERT, C. 


On the 10th day of October, 1894, the defendant L. M. 
Anderson executed two conveyances, covering separate 
parcels of real estate belonging to him, to his son, the de- 
fendant Arthur L. Anderson. These conveyances were not 
filed for record until January 14, 1896. At and prior to 
the date of such conveyances, the grantor was indebted to 
Alfred R. Dufrene on a note secured by mortgage on other 
real estate. The mortgage was foreclosed in 1895, and a 
deficiency judgment rendered in favor of the mortgagee 
and against the mortgagor, in 1896, for $1,800. Afterward 
the mortgagee died, and in 1899 the judgment was revived 
in the name of his executrix, the plaintiff in this’ case. 
Afterward, on the 6th day of May, 1899, an execution 
issued on the judgment, and there being no personal prop- 
erty belonging to the execution defendant, nor real estate 
to which he held the legal title, whereon to levy, it was 
levied on the real estate, the legal title to which had been 
transferred by one of the conveyances hereinbefors men- 
tioned and still stood in the name of the grantee uné@or 
that conveyance. Afterward, on the 6th day of May, 1499, 
the plaintiff brought this action against the defendants 
named, and others having or claiming some interest in the 
property levied upon, to set aside the conveyance thereof 
hereinbefore mentioned, as having been made in fraud of 
the creditors of the grantor. The answers deny the charge 
of fraud, and aver that the conveyance was upon a 
valuable consideration. One of the answers, that of the 
grantee, avers that the cousideration was the cancelation 
of a debt for $350, with interest from the 15th day of 
September, 1891, to the date of the conveyance, at ten 
per cent. per annum, due from the grantor to the grantee. 
The answers also contain the statement “that the facts 
stated in said petition do not constitute a cause of action.” 
The replies to the answers may be said to amount to a 
general denial. The court found in favor of the defend- 
ants, and decreed accordingly. The plaintiff brings error. 
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This is the second hearing before this department. The 
former opinion, affirming the decree of the district court, 
is reported in 2 Nebr. [Unof.], 8138. A further examina- 
tion of the record in this case satisfies us that our former 
conclusion was wrong, and that the decree of the district 
court ought to be reversed. 

The conveyance assailed was from father to son. It 
was withheld from record more than a year after it was 
executed. It is conclusively established that at the time 
the conveyance was made, the father was heavily indebted. 
It is true that all of his indebtedness, save one claim 
amounting to about $126, was secured by mortgages on 
real estate other than that in controversy. But the in- 
terest on the indebtedness and the taxes on the real estate 
were accumulating and delinquent, and upon a foreclosure 
of the mortgages the amount realized on the sales of the 
property was not sufficient to satisfy the decrees. Seven 
witnesses testified as to the value of the real estate in con- 
troversy. Not one estimated its value at the time of the 
conveyance in question at less than $4,200, save the gran- 
tee, whose estimate was $2,500. But aside from the fact 
that he knew the property and held the legal title to it, 
nothing is shown to entitle his opinion in the matter to 
weight. Opposed to his testimony is that of six witnesses 
acquainted with the property, and competent to form an 
opinion as to its value. All of then,save the grantor, whose 
estimate of the value was $8,000 when the convevance 
was made, were disinterested. Taking into account the 
interest of the grantec, and the facts hereinbefore men- 
tioned affecting the weight of his opinion, a finding that 
the property was worth but $2,500, would be against such 
an overwhelming weight of evidence that it could not be 
sustained. We think, then, that $4,200 is the lowest figure 
at which the value of the property, at the time of the con- 
veyance, would be placed. It was subject to an apparent 
tax lien of some $1,600, which was subsequently adjudged 
invalid. The other property conveyed by the grantor to 
the grantee at the same time, according to their own esti- 
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mate, was worth about $2,700 over and above the incumn- 
brances. It was conveyed without any valuable considera- 
tion whatever, unless upon the same consideration as the 
other conveyance, which the parties themselves allege was 
a debt due from the grantor to the grantee, and less than 
$500. Assuming that the parties at the time regarded the 
tax lien of $1,600 as valid, the property in question, at the 
time of the conveyance, was worth $2,600 over and above 
incumbrances. In other words, the only consideration for 
the transfer of property worth, in the aggregate, $5,300 
above incumhrances, from the father to the son, was the 
eancelation of an alleged debt of less than $500, due from 
the former to the latter. The evidence in regard to the 
existence of such indebtedness is by no means satisfactory. 
That this action was brought to set aside but one of the 
conveyances, does not affect the evidential value of the 
facts concerning the other made at the same time. These 
conveyances practically divested the grantor of the legal 
title ‘to all real estate owned by him, save his homestead, 
which was subsequently sold under one of the decrees 
hereinbefore mentioned. That the grantor at the time 
was in failing circumstances, is conclusively established 
by the evidence. 

From the facts stated, but one reasonable inference is 
to be drawn, and that is that the conveyances were made 
in fraud of the creditors of the grantor; nor can it be said, 
in the light of those facts, that the grantee was innocent 
of a participation in the fraud. 

The defendants contend that the decree of the district 
court should be affirmed, because the petition fails to state 
a cause of action. In this behalf, our attention is directed 
to the fact that the petition contains no allegation thar 
the grantor was insolvent at the time of the conveyance. 
We do not deem such an allegation necessary in an action 
of this character. The financial condition of the grantor 
at the time of making the convevance, is merely an evi- 
dential fact bearing on the question of fraud, and need not 
be pleaded. Kain v. Larkin, 36 N. E. Rep. [N. Y.], 93 
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Banning v. Purinton, 75 N. W. Rep. [Ia.], 639. The in- 
solvency of the grantor at the time of the commencement 
of the action, is one of the ultimate facts, and, as such, 
must be pleaded and proved, as it was in this case. 

On the question of the sufliciency of the petition, it is 
next urged by the defendants that the petition, on its face, 
shows that the action is barred by the statute of limita- 
tions. But it has been repeatedly held by this court that 
the defense of the statute of limitations is personal to the 
defendant, and is waived unless pleaded. Scroggin v. 
National Lumber Co., 41 Nebr., 195. This court has also 
held, however, that the defense may be interposed by a 
general demurrer where it appears on the face of the peti- 
tion that the statute has run against the cause of action. 
Merriam v, Miller, 22 Nebr., 218. In the present case no 
demurrer was filed, nor were the facts showing the bar of 
the statute pleaded in the answers. In each of the an- 
swers, however, is a statement couched in the language of 
a general demurrer to the effect that the facts stated in the 
petition do not constitute a cause of action. We do not 
believe that by such pleading the statute of Hmitations 
was interposed as a defense. Section 99, Code of Civil 
Procedure provides that “the answer shall contain: 
First—A general or specific denial of each material alle- 
gation of the petition controverted by the defendant. 
Second—A statement of any new matter constituting a 
defense, counter-claim or set-off, in ordinary and concise 
language, and without repetition.” In Seroggin vr. Na- 
tional Lumber Co., supra, the answer averred that the 
suit wes not brought within the time required by law, nor 
until after the lien had expired. This court held that such 
averments were mere conclusions of law, and that where 
the statute of limitations is relied upon as a defense in 
the answer, the facts, ag distinguished from conclusions 
of law, must be pleaded. In this case the language of the 
answer now relied upon as raising the defense of the 
statute of limitations is the technical language employed 
in a demurrer to state a bare conclusion of law. It has 
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no place in a pleading which the law requires to state 
facts. Incorporated as it was in the answer, it should be 
treated as a part of the answer. Being a bare conclusion 
of law, it is of no issuable value, and is insufficient to in- 
terpose the defense in question. We have not overlooked 
the cases holding that, where the petition fails to state a 
cause of action, it may be assailed at any stage of the pro- 
ceeding, and that it may be assailed for the first time in 
this court on appeal. But those are cases in which the 
plaintiff could not, as a matter of law, under any circum- 
stances, recover on the state of facts pleaded. But this 
case is not of that character. The defense, we have seen, 
is one that is waived, unless properly and opportunely 
interposed. It was not thus interposed in this case; hence 
if it existed, which we doubt, it is waived. 

It is recommended that the former judgment of this 
court be vacated, and the decree of the district court be 
reversed, and the cause remanded for further proceedings 
according to law. 


Durrip and Ames, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated and 
the decree of the district court reversed and the cause 
remanded for further proceedings according to law. 


REVERSED AND REMANDED. 


STATE OF NEBRASKA VY. UNION PACIFIC RAILROAD COMPANY. 
FILED JANUARY 21,1903. No. 11,271. 


Stare Decisis. On the authority of the case of State v. Missouri P. 
R. Co., 64 Nebr., 679, which is approved and followed, the action 
brought by the state against the defendant in the above entitled 
cause is dismissed. 


ORIGINAL proceeding before this court, being an action 
SyNabus by court; catch-words by editor. 
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brought by the attorney general to recover penalties for a 
violation of the Maximum Freight Rate Law. The action 
was commenced by Constantine J. Smyth. Dismissed. 


Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, tor the state. 


Edson Rich, Wiliam R. Kelly and John N. Baldwin, 
contra. 


Ppr Curiam. 


This cause originated in this court and was brought by 
the state against the defendant, the Union Pacific Railway 
Company, to recover a large sum of money claimed to be 
due on account of numerous alleged violations of the 
Maximum Freight Rate Law,—a law passed by the legisla- 
ture, and approved April 7, 1893, entitled “An act to 
regulate railroads, to classify freights, to fix reasonable 
maximum rates to be charged for the transportation of 
freights upon each of the railroads in the state of Nebraska 
and to provide penalties for the violation of this act.” A 
demurrer to the petition was interposed, challenging the 
jurisdiction of the court to hear and deterinine the cause 
on the ground that the right to recover the penalties con- 
templated by the act was by an action criminal in its 
nature, rather than civil, and that this court was not 
possessed of original jurisdiction to hear and determine 
such criminal actions. The demurrer was heard and tenta- 
tively overruled, and the same objection raised by answer 
to the petition. After the issues were formed, referees were 
appointed to hear the evidence and report their findings 
of fact and conclusions of law. They, without guing into 
the merits of the whole controversy, after a hearing on the 
question of the alleged unconstitutionality and invalidity 
of the act for various reasons urged by the defendant, have 
reported certain findings, and as a conclusion of law hold 
to the view that the act is inoperative and void hecause it 
is so far dependent upon the statute creating a state board 
of transportation, which by a decision of this court* has 

* State v. Burlington & M. R. B. Co., 60 Nebr., 741, 
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been declared unconstitutional, as to render the former act 
incomplete and incapable of enforcement. Exceptions are 
taken to the report of the referees, and the cause has been 
submitted on such report and the exceptions thereto. We 
do not find it incumbent on us, nor advisable, to either dis- 
approve or affirm the findings of the referees on which 
their conclusion recommending a dismissal of the action 
is grounded. Since the submission of this cause to the 
referees, the question raised by the demurrer interposed 
by the defendant, and the answer to the petition, in respect 
of the nature of the action and the authority of the court 
in the exercise of its original jurisdiction to try and de- 
termine the controversy, was again presented, in the case 
of State v. Missouri P. R. Co., 64 Nebr., 679. After being 
fully considered, it is there held that an action such 
as is brought by the state in the case at bar can not be 
maintained, because of lack of original jurisdiction, and 
that the penalties provided for by the act in question could 
be enforced only in a criminal trial. On the authority of 
that case we must decline to further entertain jurisdiction 
of the case at bar. Hence, without passing on the find- 
ings of the referees, their recommendation to enter a 
judgment of dismissal will be sustained and the action 
dismissed. 
JUDGMENT OF DISMISSAL ACCORDINGLY. 


JAMES W. LOGAN, APPELLEB, V. JENNIE A. WITTUM ET AL., 
APPELLANTS, 


Finep JANUARY 21, 1903. No. 12,226. 


New Appraisement After Two Futile Attempts at Sale: Numsrr Un- 
LIMITED. Section 495 of the Code of Civil Procedure authorizes 
a new appraisement of property whenever it is demonstrated, 
by two futile attempts to sell, that the preceding valuation 
was too high. The number of appraisements is not limited. 
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144 NEBRASKA REPORTS. [ Vou. 67 


Logan v. Wittum. 


APPEAL from the district court for Douglas county from 
confirmation of foreclosure sale. WWeard below bcfore 
DICKINSON, J. Affirmed. 


George F. Wittuim and James W. Carr, for appellants. 
George A. Magney, contra. 


SULLIVAN, C. J. 


This is an appeal from an order of the district court for 
Douglas county confirming a foreclosure sale. The ques- 
tion raised by the record is novel, but not difficult. The 
property described in the decree, after having been twice 
appraised and twice advertised and offered for sale under 
each appraisement, remained unsold for want of bidders. 
A third appraisement was then made, and upon this ap- 
praisement is based the sale ratified by the order under 
review. 

The contention of appellants is that the second valua- 
tion was final and conclusive, and the third one wnauthor- 
ized and void. This conclusion is not fairly deducible 
from the statute. The sale of the land for the satisfaction 
of the mortgage is the sole end and orly purpose of a fore- 
closure suit.” The law aims to prevent a sacrifice of the 
debtor’s property, but it intends, nevertheless, that the 
property shall be sold if a sale is necessary. No insuper- 
able obstacle to the enforcement of the mortgage is con- 
templated. The judgment of the persons making the’ sec- 
ond appraisement can not. stand as an absolute bar to the 
creditor’s demand for satisfaction of his claim. Section 
495 of the Code of Civil Procedure is as follows: “In all 
eases where real estate may hereafter be levied upon, by 
virtue of any execution or order of sale, and shall have 
been appraised, and twice advertised and offered for sale, 
and shall remain unsold for want of bidders, it shall be the 
duty of the officer to cause a new appraisement of such real 
estate to he made. and successive executions or orders of 
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sale may issue at any time in vacation, after the return of 
the officer ‘not sold for want of bidders,’ at the request of 
the plaintiff or his attorney.” This section, as we interpret 
it, is not a limitation upon the power of the officer holding 
the-execution or order of sale, but a direction to him to re- 
appraise whenever property, after having been twice ad- 
vertised and offered for sale, remains unsold for want of 
bidders. The thought which the legislature intended to 
express was that there should be a new valuation as often 
as it should be demonstrated, by two futile attempts to 
sell, that the preceding valuation was too high. Burkett v. 
Clark, 46 Nebr., 466, gives no countenance to the theory 
that the statute quoted is a limitation upon the officer’s 
authority to make more than two appraisements. 
The order appealed from is right and is 


AFFIRMED. 


ATLEH Hart y. H. C. BEARDSLEY EF AL. 
Fitep JANUARY 21, 1903. No. 12,835. 


1. Aim and Object of the Appraisement Law. The sole aim and ob- 
ject of the appraisement law is to prevent a sacrifice of the 
debtor’s property by providing that it shall not be sold upon 
judicial process for less than two-thirds of the value of the 
debtor’s interest as fixed by the appraisers. 

2. Jurisdiction of Appraisers: VALUE AND EXTENT OF Desror’s INTER- 
EST: CHARACTER OF TITLE. The business of the appraisers is 
to fix the value of the debtor’s interest, not to determine the 
extent of the interest, or character of the title, that will be 
offered for sale and transferred to the purchaser by the order 
oi confirmation. 


3. Real Interest of Debtor Is Sold. At an execution sale of lands 
and tenements the thing offered for sale and the thing actually 
sold and transferred to the purchaser is the real interest of 
the debtor in the property, not merely his interest as fixed and 
determined by the appraisers. 


4, Foreclosure Sale—What It Transfers to Purchaser. A foreclosure 
sale of lands and tenements, unless the decree otherwise pro- 
vides, transfers to the purchaser every right and interest in 
the property of all the parties to the action. 


Syllabus by court; catch-words by editor. 
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5. Appraisers: JUNIOR LIEN: GRoss VALUE: DEDUCTION. Where ap- 
praisers of land about to be sold in execution of a decree of 
foreclosure deduct a junior lien in favor of one of the parties 
to the action from the gross value of the property, the error 
will be without prejudice unless it result in depriving the 
mortgagor of the specific right secured to him by the appraise- 
ment law. 


6. Wrongful Deduction of Junior Lien: TiTLr VESTED IN PURCHASER. 
And, notwithstanding such wrongful deduction, the foreclosure 
sale will, if confirmed, divest the junior lien and vest in the 
purchaser every right and interest in the property of all the 
parties to the action. 


%. Decree of Foreclosure: JUNIOR LIEN: SENIOR LIEN: JURISDICTION 
OF APPRAISERS. Where a decree of foreclosure determines that 
a lien in favor of one of the parties to the action is a junior lien 
the appraisers have no jurisdiction or authority to adjudge it 
to be a senior lien. 


Error from the district court for Dakota county. Ac- 
tion to foreclose a real estate mortgage. Tried below be- 
fore GRAVES, J. Judgment of dismissal on the pleadings. 
Affirmed. 


Robert EL. Evams, for plaintiff in error. 
Wilbur Owen and Mell C. Beck, contra. 


SULLIVAN, C. J. 


This was an action by Atlee Hart against H. C. Beards- 
ley, Sarah J. Beardsley and George B. Owen, trustee, to 
foreclose a real estate mortgage. No evidence was taken 
at the trial, but upon the facts actually or constructively 
admitted by the plaintiff in his pleadings the court found 
in favor of defendants and gave judgment dismissing the 
petition. The case was submitted in this court on an 
agreed printed abstract which is in substance as follows: 

December 31, 1894, H. C. Beardsley and wife executed 
to Geo. B. Owen, trustee, a mortgage for $1,800 on land 
in Dakota county, Nebraska, which mortgage recited that 
it was a first mortgage. This mortgage was drawn by the 
plaintiff in this case, Atlee Tart, the written portion being 
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in his handwriting, and was recorded on January 8, 1895. 
December 29, 1894, Beardsley and wife executed another 
mortgage for $500 to the plaintiff herein, Atlee Hart, 
which is the mortgage here in question. This mortgage 
was also drawn by Hart, is in his handwriting, and recites 
that it is “subject and second to a mortgage hereinafter to 
be given for eighteen hundred dollars,” and it is alleged in 
defendants’ answer, and not denied by plaintiff, that this 
clause referred and was intended to refer to the $1,500 
mortgage given to Geo. B. Owen, trustee, and the plaintiff 
accepted his mortgage with that understanding; and after 
the $1,800 mortgage had been delivered to Owen, this 
second mortgage was also filed for record on January 8, 
1895, but prior to the other mortgage. October 6, 1899. 
Owen filed a petition in the district court of Dakota county 
seeking a foreclosure of his mortgage for $1,800, making 
Hart a party defendant and alleging that he, the said 
Hart, had or claimed to have some lien upon or interest in 
the mortgaged premises, and that such lien or interest was 
junior and inferior to the lien of the plaintiff’s mortgage. 
The prayer of the petition was that the $1,800 mortgage be 
adjudged to be a first lien, and for a decree of foreclosure. 
A summons was issued and served on Hart, who appeared, 
but failing to answer, was defaulted. Thereupon a decree 
was rendered, which recited that the mortgage of George 
B. Owen, trustee, was a first lien upon the premises here 
in question and “paramount and superior to any right, 
title, lien or interest in and to or against the same of any 
of the defendants” in said action; and also adjudged that 
in case the defendants in said cause should fail for twenty 
days from the entry of said decree to pay or cause to be 
paid to the said Owen the sum of $2,658, found to be due 
upon his mortgage, with interest and costs, the defendants, 
and all of them, should be foreclosed of all equity of re- 
demption or other interest in the mortgaged premises, that 
said premises should be sold, and that an order of sale 
should be be issued to the sheriff commanding him to sell 
the premises and bring the proceeds into court. An order 
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of sale was issued by the clerk November 19, 1900, and the 
premises were valued at the sum of $3,200. The register 
of deeds in making his return to the sheriff certified 
the Hart mortgage as a prior licen, and the appraisers 
in making their appraisement deducted it, together 
with a tax lien amounting to 8216, from the gross 
valuation, and appraised the “interest of the defendants” 
in the action at $2,454. Neither party sought to have the 
appraisement set aside, and the plaintiff, Owen, as trustee, 
bid in the mortgaged premises for 8,809, with full knowl- 
edge of the deduction of the Hart mortgage, but in reliance 
upon the decree as fixing the rights of the parties, and 
without making any deduction for, or taking into account, 
the Hart mortgage. The sale was confirmed by the court 
without objection by either party, and a decd executed to 
Owen, who was given credit upon his bid for the amount 
due upon his mortgage. Hart neither claimed nor re- 
ceived any part of the proceeds of the sale. 

From these facts it clearly appears: (1) that the Hart 
mortgage was in truth a junior lien; and (2) that Owen 
bought the property without intending to assume the lien, 
and in the belief that it would be divested by the sale. It 
is contended by counsel for Hart that the 8500 mortgage 
having been deducted by the appraisers fiom the gross 
value of the land, it is still, notwithstanding the sale, a 
valid and enforceable lien. It may aid us in determining the 
question thus raised to inquire what is the meaning of a 
judicial sale. What does the court undertake to sell and 
what does the purchaser expect and intend to buy? If 
the sale is conducted on the theory that the real interest 
of the debtor, and of all the parties to the action, is the 
thing offered for sale, then the purchaser gets that interest, 
whatever it may be. But if the meaning of the transaction 
is that the thing offered for sale is the interest of the debtor 
as fixed and determined by the appraisers, then it may, 
with reason, be asserted that the deducted lien represents 
purchase money which the vendee can not rightfully refuse 
to pay. At the common law the thing offered at an execu- 
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tion sale was the real interest of the debtor, and at a fore- 
closure sale the thing offered and sold, unless the decree 
otherwise provided, was every right, title and interest of 
all the parties to the action. Freeman, Executions, 301, 
335; Jones, Mortgages, sec. 1654; Wiltse, Mortgage Fore 
closures, sec. 577; Tallman v. Ely, 6 Wis., *244; Ames v. 
Storer, 74 N. W. Rep. [Wis.], 101; Young v. Brand, 15 
Nebr., 601; 17 Am. & Eng. Ency. Law [2d ed.], 1010. In 
this state the rule of the common law upon this subject has 
not been changed. By section 499 of the Code of Civil 
Precedure it is provided that the sheriff or other officer 
selling realty on execution shall make to the purchaser “as 
good and sufficient a deed of conveyance of lands and tene- 
ments sold as the person or persons against whom such 
writ or writs of execution were issued could have made of 
the same, at the time they became liable to the judgment, 
or at any time thereafter.” And in the next section it is 
further declared that the sheriff’s deed “shall vest in the 
purchaser as good and as perfect un estate in the premises 
therein mentioned as was vested in the party, at or after 
the time when such lands and tenements became liable to 
the satisfaction of the judgment.” According to section 
858 of the Code of Civil Procedure the effect of a deed 
given by a sheriff or other officer conducting a foreclosure 
sale is to “vest in the purchaser the same estate that would 
have vested in the mortgagee if the equity of redemption 
had been foreclosed’; and in said section it is further de- 
clared that “such deeds shall be as valid as if executed by 
the mortgagor and mortgagee, and shall be an entire bar 
against each of them, and all parties to the suit in which 
the decree for such sale was made.” These statutory pro- 
visions have been in no manner modified by the appraise- 
ment law, which was designed to prevent a sacrifice of the 
debtor’s property by providing that it should not be sold 
upon judicial process for less than two-thirds of the value 
of his interest as fixed by the appraisers. Watson v. 
Tromble, 33 Nebr., 450. An execution sale still vests in 
the purchaser the actual interest of the execution defend- 
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ant in the property sold; and a foreclosure sale, in the 
absence of any reservation in the decree, still transfers to 
the purchaser every right, title and interest of all the 
parties to the suit. 

It has been uniformly held by this court that a wrong- 
ful deduction by appraisers is not prejudicially erroneous 
if the land sold for two-thirds of the real value of the 
debtor’s interest. Drew v. Kirkham, 8 Nebr., 477; La 
Selle v. Nicholls, 56 Nebr., 458; Bernheimer v. Hamer, 59 
Nebr., 733; Peck v. Starks, 64 Nebr., 341. These decisions 
go upon the assumption that the thing sold is the real in- 
terest of the debtor, and that it will bring whatever it is 
worth, regardless of the appraisers’ estimate of its value. 
This is made plain by a simple illustration: A piece of 
land is valued by appraisers at $1,200. A judgment 
amounting to $800, void for want of jurisdiction, is de 
ducted as a prior lien. The land is then sold for $800. 
According to the decisions just cited, the debtor is not 
injured by the appraisers’ mistake, because it did not 
result in a violation of any right secured to him by the 
appraisement law. If the thing sold was merely the 
debtor’s interest as fixed by the appraisers, the error would, 
of course, be very prejudicial, for it is evident that if the 
land would bring $800 when sold subject to an $800 lien 
it would, but for the lien, bring $1,600. 

In the present case Owen, relying on the law and the 
decree of the court, made his bid and completed his pur- 
chase. He did not understand that the land was offered 
subject to the lien of the Hart mortgage. He assumed that 
it was the business of the appraisers to fix the value of the 
debtor’s interest, and that it was not their business to de- 
termine the extent of the interest or character of the title 
which would be offered for sale and which would pass to the 
purchaser by the order of confirmation. He supposed the 
Hart mortgage would be divested by the sale and that the 
error made by the appraisers would be harmless if it did 
not deprive the mortgagor of the specific right secured to 
him by the appraisement law. To hold, under these cir- 
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cumstances, that the amount due upon the Hart mortgage 
is purchase money in the hands of Owen, impressed with 
a trust in favor of Hart, would be to ignore an obvious and 
conceded truth and to base our decision upon a palpable 
fiction. The parties to an action are, of course, conclu- 
sively bound by the adjudications of the court, but in this 
case there was nothing adjudged in favor of Hart and 
against Owen. There was no issue between them which 
the appraisers had jurisdiction or authority to decide. The 
function of the appraisers was to fix the value of Beards- 
ley’s interest in the mortgaged property, and they had no 
other duty, power or function. 

The reasoning by which it is sought to prove that the 
mortgaged premises were sold subject to the Hart mort- 
gnge is altogether artificial and, as it seems to us, mani- 
festly unsound. But it is said that some decisions of this 
court, such as Koch v. Losch, 31 Nebr., 625, and Nye v. 
Fahkrenholz, 49 Nebr., 276, can not be reconciled with a 
decision affirming the judgment in favor of Owen. Whether 
this be so we will not now stop to inquire, but if it is true 
that the cases referred to by counsel are in conflict with 
the conclusion reached in this case, they are unsound and 
wholly indefensible. 


The judgment is AFFIRMED. 


HoLcoes, J., concurring specially. 

I agree to the conclusion reached in the foregoing opin- 
ion and concur in a judgment of affirmance. I dissent, 
however, -from the views expressed in the opinion which 
are in conflict with the principles deducible from the fol- 
lowing authorities, which, in my opinion, must now be 
held to be the settled law of this state: Kruger v. Adams 
& French Harvester Co., 9 Nebr., 526; Skinner v. Reynich, 
10 Nebr., 323; Bond v. Dolby, 17 Nebr., 491; Koch v. Losch, 
31 Nebr., 625; Nye v. Fahrenholz,49 Nebr., 276; Larmers’ 
Loan & Trust Co. v. Schwenk, 54 Nebr., 657; Arlington 
Mill & Elevator Co. v. Yates, 57 Nebr., 286; Goos v. Goos, 
57 Nebr., 294; Battelle v. McIntosh, 62 Nebr., 647; Curtis 
v. Osborne, 63 Nebr., 837. 
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SEDGWICK, J., concurring. 


I think that the many former decisions of this court, so 
far as they hear upon the question involved in this case, 
can be justified, if at all, only upon the principle that the 
purchaser of real estate incumbered by a mortgage is 
estopped to deny the validity of the prior mortgage if he de- 
ducts the amount of the mortgage from the purchase price, 
and agrees to pay the same. Unless there is an agreement, 
express or implied, to pay the prior lien, he is not estopped 
to deny its validity. The fact that he purchased the prop- 
erty at a foreclosure sale, under an appraisement in which 
the prior lien is deducted from the true value of the land 
in ascertaining the value of the defendant’s interest, is 
to be regarded as evidence that he assumed the prior mort- 
gage, and agreed to pay the same as part of the purchase 
price. The record may be in such condition that, together 
with such appraisement, it will, of itself, be sufficient evi- 
dence that the purchaser assumed and agreed to pay the 
prior incumbrance. 

The proposition of law stated in the sixth paragraph of 
the syllabus is not inconsistent with this view. It is, by 
its terms, restricted to junior liens held by parties to the 
action whose rights have been adjudicated therein. If a 
purchaser at a judicial sale has purchased the property 
for a small fraction of its real value, and the appraise- 
ment under which he purchases shows that a prior lien 
has been deducted from the real value of the land in 
fixing the defendant’s interest, the presumption will be 
that he assumed and agreed to pay the prior lien, there 
being nothing in the record of the proceedings to overcome 
this presumption. But when the decree itself shows that 
the sale was not made subject to a prior lien, but that a 
supposed lien, erroneously deducted by the appraisers, 
was in fact subject to the lien under which the sale took 
place, then no such presumption exists, but rather the 
record is conclusive that the purchaser did not assume and 
agree to pay the prior lien. 
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Evans LAUNDRY COMPANY Y. Orva W. CRAWFORD.* 
FILED JANUARY 21, 1903. No. 11,975. 


1, Servant: AssumED Risk: NEGLIGENCE. A servant who engages in 
any employment is deemed as a matter of law to have con- 
tracted with reference to the ordinary hazards and risks inci- 
dent thereto and to have assumed the same; and for any injury 
resulting therefrom, without negligence on the part of the 
master, the latter can not be held liable to respond in damages 
therefor. 


2. Assumed Risks: RuLE or Law: Inrants. The rule of law as to 
the assumption of the ordinary risks incident to an employ- 
ment, applies to infants as well as to adults. 

3. Master and Servant: InJury To SERVANT: ASSUMED RISK: PLEAD- 
ina: ANSWER. It is not required that the master who is sued 
by a servant for an injury received while engaged in the line 
of his employment, shall plead in his answer that the servant 
assumed the usual and ordinary risks and hazards incident to 
the service, in order to beentitled: to an instruction to the 
jury as to the rule of law regarding such assumed risks. 

4. Assumption of Risk as a Defense Must Be Specially Pleaded. 
Where the assumption of a risk not usually and ordinarily 
incident to the employment is relied on as a defense in an 
action against the master for negligence, such assumption of 
risk must be specially pleaded. 


5. Knowledge of Employer: Dury or Master. If an employer has 
knowledge that the servant will be exposed to risks and 
dangers in any labor to which he is assigned, and knows or 
ought to know that the servant is for any cause disqualified 
to know, appreciate and avoid such dangers, the same not 
being obvious to the servant, then it becomes the master’s 
duty to give such reasonable cautions and instructions as to 
reasonably enable the servant, exercising due care, to do the 
work with safety to himself; and a failure to do so renders 
the master guilty of a breach of duty, for which he would 
be legally responsible. 

6. Hazardous Employment: Inrant Servant: DuTy oF MAstTER. 
Likewise an infant engaging in a hazardous employment is 
entitled to warning from the master of dangers which, on 
account of youth and inexperience, he does not comprehend 
and appreciate; and if such warnings be not given, or if they 
be inadequate, the master is in fault and must answer for the 
consequeuces. 


%. Inexperience: YouTH: INSTRUCTIONS: MASTER’s DuTy. When, from 


Syllabus by court; catch-words by editor. 
*Opinion filed denying rehearing. See page 164, post. 
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inexperience or disqualifying causes, by reason of youth or 
otherwise, the duty devolves upon the master to give such rea- 
sonable instructions and cautions to the servant regarding dan- 
gers in the performance of his duties as will best avuvid an 
injury by reason of such dangers, and the master has done so, 
then the servant is upon the same footing as any other em- 
ployee and is deemed in law to have assumed the usual and 
ordinary risk incident to his employment. 


8. Instruction: Acts: ProxiMATE Cause or Injury: NEGLIGENCE: 
ASSUMPTION OF Risk. An instruction that before the jury could 
return a verdict against the defendant for alleged negligence, 
it must be found that the defendant was guilty of the acts of 
negligence, or some of them, alleged in the plaintiff’s petition, 
and that such negligence was the proximate cause of the injury 
complained of, does not embody the principle of the assumption 
of ordinary risks, and render errorless the refusal of the trial 
court to give an instruction as to the assumption by the servant 
of the ordinary hazards and risks incident to the business. 


9. Instruction. Instruction copied in the opinion held to state a 
correct rule of law, and the refusal to give the same prejudicial 
error. 


Error from the district court for Lancaster county. Ac- 
tion in the nature of case by an employee against an em- 
ployer for damages received from employer’s alleged neg- 
ligence in the operation of machinery. Tried below before 
Houmes, J. Verdict for $6,833. Judgment on verdict. 
Reversed. 


Stephen lL. Geisthardt and Addison S. Tibbets (J. W. 
Deweese, on motion for rehearing), for plaintiff in error. 


Halleck F. Rose, Wilmer B. Comstock and D. J. Fla- 
herty, contra: 


The duty of instructing the servant as to his duties was 
specially delegated to Bryant. The master, by delegating 
such authority, assumed repsonsibility for Bryant’s acts. 

A vice-principal, as the term is used in the law of fellow 
servants, is a servant who represents the master in the 
discharge of those personal or absolute duties which every 
master owes to his servants. 

In Crawford’s case it is not disputed that the servant 
about to assume new duties was inexperienced, and that it 
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was thought necessary by the master himself to undertake 
the new servant’s proper tutelage and instruction. This 
duty the master, by his own statement, specifically dele- 
gated to Bryant. Crawford was placed in charge of Bry- 
ant. The demonstrations and oral instructions given by 
the latter to Crawford, therefore, bind the master as though 
performed by him personally. 

The adjudged cases contain many instances where a mere 
employee, who is thus charged with the duty of properly 
instructing other employees, represents the master as vice- 
principal, and that the master is liable for the negligence 
of the servant in the discharge of that particular duty. 
Pullman’s Palace Car Co. v. Harkins, 55 Fed. Rep., 932; 
Burke v. Anderson, 69 Fed. Rep., 814, 34 U. S. App., 132; 
it. Smith Oil Co. v. Slover, 58 Ark., 168; Wheeler v. 
Wason Mfg. Co., 185 Mass., 294; Brennan v. Gordon, 118 
N. Y., 489, 16 Am. St. Rep.; 775; Lebbering v. Struthers, 
Wells € Co., 157 Pa. St., 312, 33 Week. No. Cas., 99, 
Burns v. Matthews, 40 N. E. Rep. [N. Y.] (1895)], 731. 


Howcoms, J. 


This cause comes here by proceedings in error, prose- 
cuted by the defendant in the court below, against whom 
a judgment was recovered by plaintiff on the ground of 
negligence. The negligence alleged was in respect of the 
operation of machinery used in connection with a steam 
laundry of which the defendant was proprietor, and also 
in relation to the manner of instructing the plaintiff how 
to operate such machinery; he having just prior thereto 
engaged himself as a servant in the employ of the defend- 
ant company for the purpose of assisting it in the conduct 
of its business. Several errors are assigned by the defend- 
ant company, which are in this court urged as reasons for a 
reversal of the judgment which plaintiff obtained in the 
trial court, from which, from an examination thereof, as 
well as of the entire record, we are of the opinion that to 
dispose of the case properly, we should confine ourselves to 
alleged errors relating to the giving and refusing to give 
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certain instructions to the jury for their guidance in de- 
liberating upon the evidence submitted at the trial. The 
other errors assigned do not impress us as possessing much 
merit. To fairly understand the issues, brief reference to 
the pleadings seems advisable. In the plaintiff’s petition 
it is alleged, in substance, that for a valuable considera- 
tion he entered into the defendant’s employ to work and 
labor in and about its laundry; that among the machinery 
and its appliances used in the business was a machine 
called a wringer, with which clothes were dried, and when 
in use revolved at a high rate of specd; that it was an in- 
tricate and dangerous piece of machinery, requiring skilled 
and experienced workmen for its safe and proper opera- 
tion, and skill and experience was also required to properly 
place clothes in the said wringer, to operate it safely, and 
to prevent wabbling in its rotary movements; that it was 
defective and out of repair and not supplied with a brake 
or other proper appliance necessary to the safety of the 
operator. The plaintiff, it is alleged, was at the time under 
the age of twenty-one years; had not heen employed about 
machinery, was unskilled and inexperienced, and upon 
entering the employ of the defendant was immediately 
put to work operating and handling said wringer, without 
any instructions from the defendant as to how the same 
should be handled or operated, or how to place the clothes 
therein, and without being cautioned against the danger 
of operating the same; that the said machine, when put in 
rapid motion, revolved irregularly, so that some of the 
clothes hung out of the wringer; that, by reason of the 
premises, while plaintiff was attempting to operate said 
machine and to place the partially laundered clothes there- 
in to be dried, and while endeavoring to stop the wabbling, 
in obedience to the instructions of the defendant that he 
should put his hand on top of the machine in case it wab- 
bled, the said machine and clothes caught about the body 
of the plaintiff, and threw him violently to the ground, 
breaking his arm, one of his ribs and otherwise injuring 
him. The answer admits the employment of the plaintiff 
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and that he suffered an injury while so employed, and 
denies the other allegations of the petition, and charges 
the plaintiff with contributory negligence. The wringer, it 
appears from the record, was a large oval or bowl-shaped 
kettle, used for drying clothes, which, when put in rapid 
motion, revolves at the rate of about thirteen hundred 
revolutions per minute; the water in the clothes being ex- 
tracted by the centrifugal force thus set in motion. It ap- 
pears that at the time the plaintiff was a young man of 
ordinary intelligence, and was within a few days of twenty- 
one years of age. While he had had some experience with 
other kinds of machinery, he was without any previous 
experience in operating machinery such as was in use by 
the defendant company in the prosecution of its laundry 
business. He had been at work only about twenty-four 
hours when the injury was sustained of which he com- 
plains. The evidence does not seem to us to support the 
allegations in the petition to the effect that the machinery 
was defective and out of repair, and the controversy ap- 
pears to have narrowed down to the charge that the de- 
fendant was negligent in instructing the plaintiff, when 
he began work, how best to discharge the duties assigned 
him without injury to himself by reason of the machinery 
he was using, and in properly cautioning him against the 
hazard and risks incident thereto. It was the contention 
of the defendant on the trial that all reasonable instruc- 
tions and warnings were given to the plaintiff so as to 
advise him of the dangers of the machinery he came in 
contact with and how to avoid injury in the prosecution 
of the work for which he had been employed, and that the 
injury he suffered was the result of his own negligence. 
At the trial of the cause the defendant requested the 
giving of the following instruction, which was refused by 
the court, and error is assigned because of such refusal: 
“Infants as well as adults assume the ordinary risks of 
the service in which they engage; but an infant engaging 
in a hazardous employment is entitled to a warning against 
dangers which a person of his age and experience would 
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not ordinarily comprehend. Therefore, if you find that 
the plaintiff Crawford was warned how he might be injured 
by the machine and that he was warned in such a way as 
would be sufficient to apprise an ordinary person of his 
age and experience of the danger, then he assumed the risk 
and the defendant would not be liable for the injury re- 
ceived from causes against which he was warned.” The 
court gave no instruction covering and including the sub- 
stance of the one above requested and refused. While it 
is argued by the defendant that the refusal to give this 
instruction was prejudicial error, the plaintiff meets the 
argument by advancing, first, the idea that the assumption 
of the risks ordinarily incident to any employment must 
be pleaded by a defendant before he is entitled to have the 
jury instructed thereon; second, that the instruction is not 
applicable in this case because of the duty of the master to 
properly instruct the servant as to the danger connected 
with the operation of the machinery in the line of his em- 
ployment with reasonable caution as to how the sanie may 
be avoided, which it is alleged the defendant failed to do; 
and, third, that the instruction as formulated is not a cor- 
rect exposition of the law. It is a rule we regard as almost 
elementary in character that a servant, when he engages 
in any employment, is deemed, as a matter of law, to have 
contracted with reference to the ordinary hazards and 
risks incident to his employment, and to have assumed the 
same, and for any injury resulting therefrom without negli- 
gence on the part of the master he can not be held liable. 
If it were otherwise, then the master would be an insurer 
against injury to the servant while engaged in the business 
for which employed. The rule as stated must, we think, 
be deemed to have been settled in this jurisdiction by the 
prior decisions of this court. Chicago, B. & Q. R. Co. v. 
McGinnis, 49 Nebr., 649; Missouri P. R. Co. v. Baxter, 42 
Nebr., 793; Malm v. Thelin, 47 Nebr., 686; Norfolk Beet- 
Sugar Co. v. Hight, 59 Nebr., 100; Omaha Bottling Co. v. 
Theiler, 59 Nebr., 257. The rule of the assumption of the 
ordinary risks incident to an employment applies to in- 
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fants as well as adults. Omaha Bottling Co. v. Theiler, 
supra; Pittsburg, C. & St. L. R. Co. v. Adams, 105 Ind., 151, 
162; Rock v. Indian Orchard Mills, 142 Mass., 522. See, 
also, Wood, Master and Servant, sec. 368. In support 
of the proposition that the assumption of ordinary risk 
by the servant must be pleaded affirmatively in order to 
warrant an instruction to the jury as to the law relating 
thereto, we are cited to cases where the servant, with 
knowledge of defective machinery or appliances, con- 
tinued in his employment without objection, in which 
case it is held the assumption of the risk resulting in 
the injury must be pleaded as a matter of fact before 
the master would be entitled to an instruction predi- 
cated thereon. These cases are hardly in point, and ap- 
ply only to those transactions between master and serv- 
ant where it is admitted that negligence on the part of the 
master exists, and as a defense the plea is put forward 
that the servant continued in the employment with knowl- 
edge thereof and without protest, in which case, if found 
to be true, the law declares that the servant and the master 
stand on common ground in relation thereto, and that the 
servant has also assumed such risk in addition to those 
ordinarily incident to his employment. This distinction 
is recognized in Missouri P. R. Co. v. Baxter, supra, and 
Thompson v. Missourt P. R. Co., 51 Nebr., 527, in each of 
which it is held that if the machinery, tools or appliances 
furnished the servant by his master are obviously defective 
and dangerous and the servant, notwithstanding, con- 
tinues in the service, he thereby assumes the risks of any 
injury which he may sustain by reason of such defective 
appliances. 

In a very recent case decided by the supreme court 
of Iowa (Sankey v. Chicago, R. I. & P. R. Co., 118 Ia., 39, 
91 N. W. Rep., 820) that court recognizes the distinction 
as to the pleadings required in such cases. The court says 
(p. 45): “The trial court did charge the jury as to the 
plaintiff’s assumption of all risks which are naturally or 
necessarily incident to the service in which he was en- 
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gaged, and as to the bearing of his knowledge of the cus- 
tom and practice of the company upon the question of 
contributory negligence, but this, we think, does not ob- 
viate the objection raised by appellant. The assumption 
of risk by virtue of his employment, is a matter which in- 
heres in plaintiff's case, and the question is sufficiently 
raised by the defendant’s denial of negligence; but as- 
sumption of the risk arising from defendant’s negligence, if 
uegligence be established, can only be raised by an affirm- 
ative plea, and defendant assumes the burden of its proof.” 

All ordinary risks incident to the employment are as- 
sumed, as a matter of law, and are deemed to have en- 
tered into the contract of employment. Where negligence 
is alleged against the masier, which he denies, and on 
the trial of the issue the question of fact to be determined 
is the alleged negligence, the defendant is entitled to the 
benefit of an instruction to the effect that the ordinary 
risks incident to the employment are assumed by the 
servant, as a matter of law, and without any affirmative 
plea in respect thereof. Where, however, the defense is 
the assumption of a risk by the servant not ordinarily 
incident to the employment and this is relied on as a 
defense, then it becomes essential that a plea thereof 
be affirmatively made, in order that the question may 
be submitted to the jury, as triers of fact, under proper 
instructions by the court. The defendant in the case 
at bar, we are satisfied, ought not to be deprived of the 
benefit of the instruction requested on the ground that it 
did not plead affirmatively in its answer the assuniption 
of such risk. 

It is, however, contended further that because of the 
allegation in the petition that the servant was not properly 
instructed in the beginning of his employment as to the 
risk and hazards incident thereto, the danger of the ma- 
chinery with which he was working, and cautioned as 
to how he might avoid injury,—he being young and 
inexperienced,—and the proof in support thereof, the 
master was thereby guilty of actionable negligence, and 
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the instruction prayed for is inapplicable. It is unques- 
tionably true that on a servant engaging in a hazardous em- 
ployment, and with dangerous machinery and appliances, 
with which he is unacquainted, and of which the master 
has knowledge, it becomes the master’s duty to use rea- 
sonable care in cautioning and instructing the servant with 
respect to the dangers he will encounter, and how best to 
discharge his duty. Louisville &d N. R. Co. v. Aliller, 104 
Fed. Rep., 124; Brennan v. Gordon, 118 N. Y., 489, 23 N. 
E. Rep., 810, 8 L. R. A., 818; Sullivan v. India Mfg. Co., 
113 Mass., 396; Lowisville, N. A. & C. R. Co. v. Frawley, 
110 Ind., 18, 9 N. E. Rep., 594; Reynolds v. Boston & M. 
R, Co., 64 Vt., 66, 24 Atl Rep., 184; Hughes v. Chicago, 
M. & St. P. R. Co., T9 Wis., 264; Texas & P. R. Co. v. 
Brick, 83 Tex., 598; Felton v. Girardy,.104 Fed. Rep., 
127. The rule, it seems, is grounded on the principle 
that if an employer has knowledge that the servant will 
be exposed to risks and dangers in any labor to which 
he is assigned, and knows that the servant is for any 
cause disqualified to know, appreciate and avoid such 
dangers,—the same not being obvious to the servant,— 
then it becomes the master’s duty to give such reason- 
able cautions and instructions as should reasonably 
enable the servant, exercising due care, to do the work 
with safety to himself, and a failure to do so renders the 
master guilty of a breach of duty, for which he would be 
legally responsible. In Omaha Bottling Co. v. Theiler, 
supra, this court has said that an infant engaging in a 
hazardous employment is entitled to warnings of dangers 
which, on account of youth and the want of experience, he 
did not fully understand and appreciate. Says the author 
of that opinion, the present chief justice (p. 262): “The 
general rule is that infants, like adults, assume the ordi- 
nary risks of the service in which they engage. They are 
entitled, however, to warning of dangers which, on account 
of their youth and inexperience, they do not fully compre- 
hend; and if such warning be not given, or if it be inade- 
quate, the master is in fault and must answer for the con- 
17 
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sequence.” But this latter rule would not abrogate the 
former. It does nothing more than to qualify the general 
rule in the class of cases alluded to. That is, when from 
inexperience and disqualifying causes by reason of youth 
or otherwise, the servant does not comprehend and appre- 
ciate the dangers and risks of the employment in which he 
engages, and this is known to the master or ought to have 
been known, then the duty devolves upon him to give such 
reasonable instructions and cautions as will best avoid an 
injury by reason of such risks, and when he has done so, 
that is, has exercised such care and caution and given such 
instructions as a man of ordinary prudence and foresight 
would do under like circumstances, then the duty thus de- 
volviug on the master would be discharged, and the servant 
continuing-in the employment, and having the benefit of 
such reasonable caution and instructions, would be upon 
the same footing as any other employee and would be 
deemed to have assumed ordinary risk incident to his em- 
ployment. If, however, the master has failed to discharge 
- the duty of giving reasonable caution and instructions as to 
dangerous machinery or appliances with which the servant 
is to conduct the business, when it is his duty so to do, and 
an injury results by reason thereof, a liability would arise 
on that account. Whether or not in the case at bar the de 
fendant company was guilty of negligence in not giving 
to the plaintiff the instructions reasonably required, in 
order that he might appreciate and comprehend the risks 
usually pertaining to the work for which he was employed, 
was a disputed question of fact, and in the determination 
of the question at issue by the jury, the defendant was 
entitled to an instruction that if such instructions had been 
given, then the plaintiff assumed all ordinary risks in- 
cident to the business in which he was engaged. The denial 
of the requested instruction withdrew from the jury’s 
consideration an essential factor in the case, and precluded 
the defendant from having its responsibility considered 
with respect to one phase of its contract of employment 
with the plaintiff which may have been all important to the 
jury in reaching a verdict. 
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It is also argued that the substance of the instruction 
requested wag included in other instructions given and that 
therefore no prejudicial error resulted in the court’s refusal 
to give the one requested. That is, it is said the trial court 
instructed the jury that before it could return a verdict 
against the defendant it must find that the defendant was 
guilty of the acts of negligence, or some of them, alleged 
in the petition, and that such negligence was the proximate 
cause of the injury, and that unless the jury so found, it 
should find a verdict for the defendant. The instructions, 
as a whole, we regard as conveying the idea that because 
the plaintiff was working with machinery (more or less 
dangerous, it is true), and suffered an injury, such injury 
was the result of negligence on the part of the defendant, 
as charged, or the lack of ordinary care exercised by the 
plaintiff in operating the machinery; and it was for the 
jury to determine wherein the negligence lay and return a 
verdict accordingly. By the instructions given, the jury 
were apparently to determine whether the defendant was 
negligent as alleged, which was the direct cause of the 
injury, or whether the plaintiff was guilty of contributory 
negligence, as charged. The tendency was to make the 
defendant an insurer against accidents unless contributed 
to by the negligence of the servant. The idea that the 
injury may have been the result of an accident, without 
culpable negligence on the part of either of the parties, 
appears to have been almost entirely overlooked.’ There 
was no middle ground recognized. The ordinary risks in- 
cident to the employment assumed by the servant when he 
engaged in the work were lost of sight of. The instruction 
requested is a very fair statement of a sound rule of law 
applicable to the evidence, which the defendant was en- 
titled to have given the jury, and which it was prejudicial 
error to refuse. While the correctness of the instruction, 
as to the way it is framed, is challenged, we are of the 
opinion that it is substantially an accurate expression of 
the law and can not rightfully be rejected on that account. 

Because of the error committed in refusing to give the 
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instruc’ es reyue-ted, in a charge which in all other re- 
spects appears to us to have been a fair and correct sub- 
mission of the case to the jury, the judgment will have to 
be reversed and the cause remanded for further proveed- 
ings, which is accordingly dene. 

REVERSED. 


‘ 


On motion for rehearing the following opinion was filed 
April 22,1908. Rehearing denied: 


Per CURIAM: 


The defendant in error has filed a general motion for a 
relearing. The plaintiff in error has filed a motion for 
rehearing for the purpese of modifying the language of 
the opinion, and upon these motions it is urged that it will 
be contended upon a retrial of the case that all questions 
involved, save one for which the case is reversed, have 
been resolved against the plaintiff in error. This was not 
the intention of the court and we do not think the opinion 
should be so considered. It was intended to say that it was 
not necessary to further consider other errors relied upon 
by plaintiff in error and not discussed by the court, since 
the case was remanded for a trial de novo, and the lan- 
guage used by the court should be so understood. 

Both motions are overruled. 


ALFRED MOLIND Vv. STATD OF NEBRASKA. 
FILED JANUARY 21, 1903. No. 12,693. 


1. Felony: InrormMatTion: INDICTMENT: NATURE AND CAUSE OF Ac- 
CUSATION. A person accused of a felony must be charged by 
an information or indictment which discloses the “nature and 
cause of accusation” preferred against him. 


2. OFFENSE: INTENDMENT: RECITAL: 
INFERENCE. Such indictment or information must charge cx- 
plicitly all that is essential to constitute the offense. It can 
not be aided by intendment, nor by way of recital or inference, 
but must positively and explicitly state what the accused is 


called upon to answer. 


Syllabus by court; catch-words by editor. 


VoL. 67] JANUARY TERM, 1903. 165 


Moline v. State. 


3. Information. Information examined, and held not to state facts 
and circumstances essential to constitute the crime of which 
the defendant was convicted. 


Error from the district court for Phelps county. Prose- 
cution under section 125 of the Criminal Code, for obtain- 
ing signature to a certain warranty deed. Tried below 
before Apams, J. Conviction. Reversed. 


Hector M. Sinclair, John L. McPheely, 8S. A. Dravo and 
William P. Hall, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state: 


In the first place we confess to the court that the state 
has rarely, if ever, met an attempt more able and mor 
lawless to acquit a thorough scoundrel and cheat on purel- 
technical grounds than the one confronting it in this case. 
The evidence is clear and conclusive of the absolute truth 
of every allegation in the information contained. In fac’ 
no pretense was made on the trial of the case that th 
complaining witress had been defrauded of anything les: 
than his 160-acre farm. 

The history of the crime may be briefly summarized as 
follows: Mr. Krapf was an old man, 66 years of age, own- 
ing the legal title, occupying and farming a quarter section 
of land in Phelps covnty, Nebraska, worth about $2,500 
He was acquainted with Moline, the defendant, who war 
ostensibly a real estate dealer living in Holdrege, Nc 
braska, but operating in the wide fields of several states 
Moline was the possessor of a written instrument purport- 
ing to be a warranty deed to certain lands located in the 
state of Indiana, made out in blank as respects the grantee 
and signed by one Miller. The deed was a fraud and a 
forgery. Miller was a fictitious person, or at least one 
having no title or interest in the Indiana land. The owner 
of the Indiana lands testified to his ownership thereof, 
producing a deed therefor. Moline conceived the idea 
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that to trade the Indiana deed to Krapf for a deed to his 
quarter section would be a profitable deal. To further 
this design, he induced one Anderson, by offering him $700 
for his services, to pretend to Krapf that he, Anderson, 
owned the Indiana land and would trade it for I<rapf’s 
homestead. This Anderson did, but when it came to make 
the transfer his conscience awakened and he refused to 
trade, advising old man Krapf to keep his Phelps county 
farm. Moline was enraged, and applied vigorous and 
profane language to his co-conspirator. Krapf went home; 
but Moline was not to be so easily balked; his determina- 
tion to carry out the original plan to steal a farm did not 
falter or hesitate; he pursued Krapf, and claiming to have 
gotten by a trade the Indiana farm himself, proposed that 
he would take Anderson’s place in the transaction, pro- 
vided the old man would give him $200 in addition to his 
land. Krapf finally consented, but executed his note for 
the $200, not having the cash. Krapf’s name as grantee 
was written in the Indiana deed and Krapf and his wife 
executed and delivered a warranty deed of the Phelps 
county farm to Moline. Within a day Moline redeeded 
the Krapf land to a third party and Krapf was left home- 
less and landless because he got nothing when he accepted 
the Indiana deed. There is some evidence in the record 
that Moline had offered to reinvest Krapf with title to his 
purloined farm as eyidence of his prior good faith in the 
trade; but the evidence shows that the offer was made 
after this prosecution had begun and on condition that the 
prosecution should end; Krapf was unwilling as well as 
unable to comply with the condition. The utter fraud and 
cheat of the transaction was confessed when in open court, 
upon the cross-examination of Krapf, the defendant ten- 
dered him deeds to his farm signed by both Moline and 
Moline’s grantee. The record is pathetic at this point 
where the old man said, in reply to defendant’s interroga- 
tory, that he was willing to accept and keep the tendered 
deeds. It will be patent to the court when examining the 
testimony in this case that this “deed tendered” was a 
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grand-stand play, made for the sole purpose of bolstering 
the sham theory of the defense, that Moline had acted in 
good faith in the transaction and that as soon as he dis- 
covered the Indiana decd to be a fraud he had endeavored 
to give back the stolen farm. This claim is utterly false 


and deliberately so. If Moline had been acting in good © 


faith, it would not have been necessary for him to invite 
Anderson’s co-operation in the deal at an expense to him- 
self of $700. If Moline was innocent of the character of 
the Indiana deed, why did he seek to have another than 
himself claim to possess and own it? Where did Moline 
get that deed? He claimed to witnesses before the trial to 
have gotten it from different persons and his explanation 
on that subject when he testified is far from removing the 
conviction that he got it from another co-conspirator made 
and executed for the very purpose to which it was after- 
wards devoted in victimizing Krapf. If there was ever a 
crime proved or punishment merited, it is proved and 
merited in this case. The question then is, are there tech- 
nical reasons sufficiently substantial to vacate the finding 
of the jury and the sentence of the court so richly just? 

An information is sufficient if it sets forth all the in- 
gredients necessary to constitute the offense, though not 
in the language of: the statute. 

A statutory offense may be charged in language other 
than that employed in the statute, provided the language 
used sets out all the facts and ingredients necessary to 
constitute the offense defined by the statute. “Every ma- 
terial constituent of the offense,” Smith v. State, 63 Ala., 
55; “whatever is made by statute an essential part of 
the offense,” Conyers v. State, 50 Ga., 103; “all the par- 
ticulars that enter into the statutory description of the 
offense, either in the language of the statute or other 
equivalent language,” State v. Wright, 52 Ind., 307; “the 
substance of the statutory definition of an offense,” 
United States v. Dickey, 1 Morris [Ia.], *412; “need not 
designate it by the name employed in the statute,” State v. 
Rigg, 10 Nev., 284; “facts which the statute requires to 
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constitute the offense,” concluding contra formam statuti, 
People v. Stockham, 1 Parker Cr. R. [N. ¥.], 424. “A 
criterion cf the sufficiency of an indictment for a statutory 
offense is that the averments should make it certain that 
the act charged is an act forbidden by the statute, and so 
exclude any assumption that the indictment may have been 
proved and the defendant may still be innocent. This is 
all that is required.” State vo. Welville, 11 R. 1, 417. 

“Tn charging the commission of an offense in an indict- 
ment, it is not necessary that the exact words of the statute 
be used, provided the words employed are the equivalents 
in meaning of those contained in the statute.” Whitman 
r. State, 17 Nebr., 224. 

Following this case, the court has reaffirmed the above 
rule in Kirk v. Bowling, 20 Nebr., 260; Hodgkins v. State, 
36 Nebr., 160; Wagner v. State, 48 Nebr., 1; Bartley v. 
State, 53 Nebr., 310; Carrall v. State, 538 Nebr., 439. 


HoLcoms, J. 

The defendant was convicted and sentenced to the peni- 
tentiary for three years on the charge of having by false 
and fraudulent representations obtained the signature of 
one Frederick Krapf to a written instrument, viz., a war- 
ranty deed, of the value of more than $35, contrary to the 
provisions of section 125 of the Criminal Code. To secure a 
reversal of the judgmeut of conviction, he prosccutes error. 

The criminal prosecution of the defendant has the ap- 
pearance of having been instituted on the theory that 
under the provisions of the section mentioned he was guilty 
of a felony for having obtained by false and fraudulent 
representations title to and the possession of a quarter 
section of real estate of the alleged value of $2,500. On 
the trial, however, it seems that this theory was abandoned 
and the information construed as charging the crime of 
obtaining by false pretenses the signature of the owner of 
the land to a warranty deed, by which the transfer of title 
was effectuated. The reasons for the view we take of the 
record as just expressed will appear more clearly from 
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what follows. Section 125 of the Criminal Code, in so far 
as it is material to an intelligent discussion of the question 
now under consideration, is as follows: “If any person, 
by false pretense or pretenses, shall obtain from any other 
person, * * * any money, goods, merchandise, credit or 
effects whatsoever with intent to cheat or defraud such 
person, * * * or if he shall obtain the signature or 
indorsement of any person to any promissory note, * * * 
or any other instrument in writing, fraudulently or by mis- 
representation, if the value of the property, or promissory 
note, or written instrument * * * fraudulently obtained 
or conveyed as aforesaid, shall be thirty-five ($35) dollars, 
or upwards, such person so offending shall be imprisoned,” 
etc. 

The information, after charging sufficiently the facts 
constituting the alleged false and fraudulent pretenses, 
continues in the following language: “That relying upon 
and believing in said false pretenses and representations 
of the aforesaid Alfred Moline then and there made the 
aforesaid Frederick Krapf was induced to give up his 
property to the said Alfred Moline and then and there 
traded, conveyed and delivered by warranty deed to the 
aforesaid Alfred Moline the southeast quarter (S. E. 4) of 
land in section twenty-four (24), town five (5), north of 
range twenty (20), west of 6th P. M., in Phelps county, 
Nebraska, of the value of $2,500.” 

On the submission of the cause to the jury at the trial, 
after the evidence was heard, among other instructions 
given them the following language was made use of: “The 
prosecution in this case, seeks a conviction under that part 
of section 125, which says: ‘If he shall obtain the signa- 
ture * * * of any person, * * * to any other instrument 
in writing, fraudulently and by misrepresentation, he shall - 
be imprisoned,’ etc. The state has not in specific terms 
charged that defendant, by false and fraudulent represen- 
tations, obtained the signature of the complainant to any 
instrument in writing, but does charge that by reason of 
such false and fraudulent representations, the said Krapf 
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conveyed by warranty deed, the land situated in Phelps 
county, Nebraska, to the defendant.” 

In the next instruction it is said: “You are instructed 
that the word ‘deed’ as used in the information and in 
these instructions, in itself imports a written instrument, 
and should come within the term, ‘any other instrument in 
writing,’ as used in said section 125 of the Criminal Code. 
You are also instructed that the language used in the 
information, to wit: ‘That said Frederick Krapf was in- 
duced to give up his property and then and there conveyed 
and delivered by warranty deed to the aforesaid Alfred 
Moline, the southeast quarter of section 24, township 5, 
range 20, in Pheips county, Nebraska,’ would fairly import 
that said Moline obtained the signature of the complainant 
to an instrument in writing such as is contemplated in 
section 125 of the Criminal Code aforesaid.” 

It is now earnestly insisted by counsel for the accused 
that the allegations of the information are not sufficient 
to charge the offense of which he stands convicted. In 
other words, the contention is that the information does 
not charge explicitly and positively and with sufficient 
precision that by false and fraudulent representations de- 
fendant obtained the signature of the said Krapf to a 
written instrument of the value of $35 or over. It is 
argued that it is charged with sufficient certainty and pre- 
cision that the real estate described was obtained fraud- 
ulently, which, if warranted by statute, would constitute a 
good charge of obtaining property fraudulently, but that, 
without indulging in inferences and conjectures unwar- 
ranted by any sound rule of the criminal law, it can not 
be said that the offense of obtaining one’s signature to a 
written instrument of the value mentioned, by false and 
fraudulent pretenses, is charged in the information. It is 
asserted that the defendant has not had the opportunity of 
being confronted with an information disclosing the “na- 
ture and cause of accusation”* against him, and a copy of 
such information furnished, as is guaranteed to him by the 

*Constitution, art. 1, sec. 11. 
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constitution. The object of the constitutional guaranty is 
doubtless for the purpose of having the accused informed 
of the precise offense for which he must answer, and thus 
enable him to meet and defend against that particular ac- 
cusation, when judicially called upon to do so. Speaking 
of the purpose of such constitutional provisions and guar- 
anties it is observed by a well-known author on criminal 
jurisprudence: “Standing beside the presumption that the 
defendant is innocent, they have compelled from the prose- 
cuting power such a statement of the nature and cause of 
the accusation as would impart to him, who is supposed to 
know nothing of it outside of the written words, reason- 
able information of what he is to encounter at the trial; 
thus enabling him to collect his proofs, and avoid the in- 
jury of a surprise. Therefore the wisdom of the past—the 
rules which the common law has established for the indict- 
ment—should, as respects the substance of the accusation, 
be the chief guide to what this constitutional provision 
permits or forbids.” Bishop, New Criminal Procedure, 
sec. 110. The following authorities are also pertinent: 
People v. Olmstead, 30 Mich., 431; Mott v. Stute, 29 Ark., 
147; Conner v. Commonwealth, 76 Ky., 714; State v. Mace, 
76 Me., 64; Norris v. State, 33 Miss., 373; State v. O’Fla- 
herty, 7 Nev., 153. 

In Wabash, St. L. & P. R. Co. v. People, 12 TH. App., 448, 
it is said, with respect to the requirement that the essential] 
facts necessary to constitute the offense charged must be 
stated directly and positively: “Every fact and circum- 
stance stated in an indictment must be laid positively. 
They can not be stated by way of recital, nor by way of ar- 
gument or inference; the allegations must be in words 
clear, direct and not argumentative or inferential.” 

Another court has said: “The want of a direct and posi- 
tive allegation, in the description of the substance, nature, 
or manner of the offense, can not be supplied by any in- 
tendment, argument, or implication.” State v. Paul, 69 
Me., 215. 

To the same effect and in support of the same rule this 
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court has said: “An indictment must charge explicitly 
all that is essential to constitute the offense. It can not be 
aided by intendments, but must positively and explicitly 
state what the prisoner is called upon to answer.” Smith 
v. State, 21 Nebr., 552, 556; State v. Hughes, 38 Nebr., 366, 
369; O’Connor v. State, 46 Nebr., 157. 

Numerous other authorities may be cited, as, for in- 
stance: People v. Logan, 1 Nev., 110; State v. La Bore, 26 
Vt., 765; Kearney v. State, 48 Md., 16; Allen v. State, 13 
Tex. App., 28; State v. Collins, 62 Vt., 195. 

Does the information in the case at bar measure up to 
the requirements of the rule we have just adverted to? 
Can it be said without indulging in unwarranted infer- 
ences that Krapf, by means of the false pretenses alleged 
as the inducing cause thereof, was persuaded to place his 
signature on the warranty deed referred to? that the in. 
strument was of the value of $35 or more, and that it was 
obtained from the complainant by the accused? These are 
all essential facts and circumstances to be alleged before 
it can be said the crime sought to he charged against the 
defendant is in fact stated with that fullness and certainty 
required to constitute the offense. Manifestly, what is 
alleged after charging the false and fraudulent pretenses 
is that Krapf was induced thereby to give up his property 
to the accused and then and there conveyed and delivered 
to him the quarter section of land described, which was of 
the value of $2,500. The qualifving phrase “by warranty 
deed” we regard as in the nature of a recital as to the 
means or instrumentality by which the aelivery of the real 
property charged to have been falsely and fraudulently 
obtained was delivered to the accused. Certainly it takes 
something of a stretch of the imagination and indulgence 
in intendments, in our judgment not at all warrantable, to 
say that the false and fraudulent representations alleged 
induced the complainant to sign the warranty deed men- 
tioned. For all that appears, the deed may have been 
executed, conceding the legal title to have been in the 
complainant, Krapf, before the alleged false representa- 
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tions were made. The worthless deed to the land which it 
is alleged was conveyed to Krapf for his real estate was 
manifestly executed before any of the alleged false repre- 
sentations were made. Why may it not be also inferred 
that Krapf, although owning the land, had executed a deed 
in anticipation of a sale of it, which it seems he was 
desirous of making, and that the false representations con- 
sisted in inducing him to deliver the deed to the accused, 
with the possession of the real estate conveyed thereby? 
Such circumstances would not, in our opinion, constitute 
the offense sought to be charged, 7. e., obtaining his signa- 
ture to an instrument of value, and yet everything alleged 
may be true, and the transaction have taken place as we 
have just delineated. 

Again, suppose the accused and Krapf enter into bona- 
fide negotiations for the purchase of Krapf’s land and the 
deed is executed in pursuance of such negotiations, but be- 
fore the trade is finally consummated the accused offers to 
and by means of the false pretenses alleged obtains the 
deed thus executed for the worthless conveyance given in 
exchange as alleged in the information; can it then be said 
that the statute has been violated and the crime of obtain- 
ing a signature to a written instrument of value committed 
as therein denounced? It seems to us the answer must be 
in the negative. These illustrations, and the mind can con- 
ceive of many, but serve to emphasize the fact that the in- 
formation does not charge explicitly and directly the es- 
sential ingredients necessary to constitute the offense of 
which the accused was convicted. It is manifest that the 
information would not put him on his guard as to the 
necessity of defending to the charge of having obtained 
the signature of Krapf to an instrument by false and fraud- 
ulent pretenses. Any lawyer, much more so a layman, 
upon reading the information, would at once infer there- 
from that it was sought to charge the defendant with 
obtaining the real estate described therein by false and 
fraudulent representations aud pretenses, and that the 
execution of a deed therefor, and the manner in which the 
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same was done or caused to be done, was of no vital impor- 
tance. Had such charge been directly made he might have 
been able, as suggested by the preceding illustrations, to 
have successfully defended against it. Presumably, he was 
innocent of the crime charged or sought to be charged, and 
should have been fairly and explicitly advised by the in- 
formation of the exact nature and cause of the accusation 
preferred against him. 

It may be doubtful whether it is charged in the infor- 
mation that the instrument to which his signature is 
claimed to have been obtained (the warranty deed) is of 
any value. Manifestly, the value of it is not directly al- 
leged, because the only statement as to value without doubt 
refers to the real estate and not to the instrument by which 
it was conveyed. It may be, and is, argued that the allega- 
tion of value as to the real estate is an allegation of value 
of the instrument by which it was conveyed. The question, 
however, is not here determined, as we regard other defects 
in the information more vital. The information we regard 
as unquestionably fatally defective in not charging in di- 
rect terms that the deed mentioned was obtained by the 
accused from the complainant. It seems that the proposi- 
tion is hardly open to argument that in order to constitute 
the crime sought to be charged it must be explicitly alleged 
in the information, conceding that it sufficiently alleges 
that the signature of the complainant to the instrument 
was obtained by false pretenses, that such instrument was 
obtained by the accused from the complainant; or, to state 
it in another form, a crime is not charged until it is alleged, 
not only that the signature was obtained to the instru- 
ment fraudulently, but also that there was a delivery of 
such instrument. There is nothing in the information that 
charges the essential fact that the deed was delivered to 
and obtained by the accused. What is charged, is that the 
land was conveyed and delivered by means of a warranty 
deed. The allegation of itself is largely in the nature of a 
conclusion rather than a statement of fact. Delivery and’ 
possession of the land may have in contemplation of the 
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parties taken place without any delivery of the deed. Its 
simple execution may have been deemed sufticient for the 
completion of the trade and delivery of the land. At most, 
the phrase “by warranty deed” is in the nature of a recital 
describing how or by what means the land was deliveréd 
which is the property that is directly charged to have been 
obtained by false pretenses. In principle, the defect in the 
information just mentioned comes quite within the rule an- 
nounced in the case of Siute v. I/eGinnis, 33 N. W. Rep. 
{Ia.], 388, in which it is held, under a statute quite 
similar to ours, that an indictment charging a defendant 
with having obtained the signature of a person to a chattel 
mortgage by means of false pretenses, but that does not 
charge the delivery of the mortgage, charges no crime. 

Without examining the other errors complained of, we 
are constrained to the view that the information does not 
contain essential and necessary allegations to charge the 
accused with the crime of which he was convicted and 
sentenced to imprisonment, and for this reason alone the 
judgment of the district court must be reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 


Note.—Section 125 of the Criminal Code constitutes section 2203 
of Cobbey’s Annotated Statutes; see page 763, volume I., where the 
Nebraska decisions will be found in a note.—W. F. B. 


STATE oF NEBRASKA, BX REL, J. Y. NILES, RELATOR, V. 
CHARLES WESTON, AUDITOR, RESPONDENT. 
FILED JANUARY 21, 1903. No. 13,042. 


1. Writ of Mandamus Against State Auditor. A petition for a per- 
emptory writ of mandamus directed to the state auditor, requir- 
ing him to register refunding bonds issued by a county, and 
certify thereon that such bonds have been regularly and 
legally issued and registered in accordance with law, will be 
held defective in substance, on a ruling on a demurrer thereto, 
where it is not made to appear from the allegations therein 
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contained that there has been filed in the office of the auditor 
the necessary information and data relative to the issuance 
of such bonds, from which it may be inferred that they were 
issued by authority and in pursuauce of a valid statute, and 
that the statutory requirements to entitle them to registration 


bd have been complied with. 


2. Mandamus: Ricut oF RELATOR: INTENDMENT. Before the court 
is warranted in granting a peremptory writ of mandamus, it 
must be made to appear that the relator has a clear legal right 
to the performance by the respondent of the duty which it is 
sought to enforce. Nothing essential to that right will be 
taken by intendment. 


ORIGINAL application for a writ of mandamus directed 
to the auditor of the state commanding him, on a day 
nanied in said writ, to register in his office, a certain re- 
funding bond of £1,000 issued by Douglas county, and also 
commanding him, under his seal of office to certify on 
such bond the fact that it had been registered in his office 
and was legally issued. Writ denied. 


Alfred Hazlett and Fulton Jack, for relator. 


Frank N, Prout, Attorney General, and Norris Brown, 
contra. 


Houcoms, J. 


The relator in his petition prays that a peremptory writ 
of mandamus be issued directed to the respondent, as 
auditor of the state, requiring him to register a certain 
bond alleged to be held and owned by him, which was 
issued by Douglas county as one of a series of refunding 
bonds, to take up other bonds of the county then outstand- 
ing. A demurrer is interposed by the attorney general on 
the ground that the petition does not state facts sufficient to 
warrant the granting of the relief prayed for, and also be- 
cause it is shown on the face of the petition that the bond 
which it is sought to require the auditer to register was 
issued under an act of the legislature which is void, as 
declared by the previous decisions of this court. 
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The question, therefore, we are called upon to determine, 
is whether upon the face of the petition, the allegations of 
which are admitted to be true, the relator is entitled to the 
writ prayed for. The material averments of the petition, 
so far as are necessary to a proper consideration of ‘the 
demurrer, are in substance as follows: That Douglas 
county, prior to the first of July, 1887, had outstanding 
a bonded indebtedness of $268,000, bearing interest at 8 
per cent. per annum, which was incurred to aid in the 
construction of certain lines of railroad by certain rail- 
road companies (naming them), due and payable July 2, 
1897; that on July 2, 1887, the said indebtedness was com- 
promised and refunded at an interest rate of 5 per cent. 
per annum, said refunding bonds being issued to take up, 
be substituted and exchanged for the bonds and annexed 
coupons, theretofore issued and outstanding, and which 
indebtedness had been comprouused as aforesaid; that said 
refunding bonds were issued by authority and in pursu- 
ance of an act of the legislature of the state of Nebraska 
approved March 5, 1885, being of the denomination of 
$1,000 each, with coupons for interest from the first day 
of July, 1887, at the rate of 5 per cent. per annum; that 
the bonds so issued did not at the time exceed the actual 
amount of outstanding indebtedness of said county, in 
clusive of the attached coupons so refunded by said new 
bonds; that the said refunding bonds are legally and reg- 
ularly issued in conformity with the act of the legislature 
of the state of Nebraska approved March 5, 1885. It is 
then alleged “that the proper officers of Douglas county, 
at the time of issuing said refunding bonds, made out and 
transmitted to the respondent, as auditor of the state of 
Nebraska, a certified statement of all proceedings had by 
the county and board of county commissioners of the 
county, as shown of record, and stating that said bonds had 
been issued for value in all respects in conformity with said 
act of the legislature of the state of Nebraska, approved 
March 5, 1885, as required by the proper officers of the 
county, which said statement was attested by the county 

18 
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clerk under his official seal.” It is further alleged that the 
relator, before these proceedings were begun, became the 
owner and holder of bond No. 10, for $1,000, being one of 
the bonds aforesaid issued by the said county on the first 
day of July, 1887. 

From what is hereinafter said, we must not be under- 
stood as in any way intimating that the bond which it is 
sought to have the state auditor register or any of the 
series of the issue of which it is one, are invalid or were 
issued without authority of law. The case is discussed 
solely in its aspect in relation to the legal duty or the lack 
thereof, of the state auditor to register the bond in his office 
and certify thereon that it had been issued in compliance 
with, and in conformity to law. By section 12 of chapter 
9, Compiled Statutes, 1901,* it is provided that whenever 
the holder of county bonds shall present the same to the 
auditor of the state for registration, the auditor, upon be- 
ing satisfied that such bonds have been issued according to 
law, shall register the same in his office and certify upon 
such bonds the fact that they have been regularly and 
legally issued and have been registered in his office in ac- 
eordance with the provisions of the act; the data filed in 
his office being the basis of such certificate. While the 
bond in question purports to have been issued under the 
authority given by the act of 1885, approved March 5 
(Session Laws 1885, chapter 59, page 270), it is con- 
ceded that this act, which was amendatory legislation, 
attempted to amend certain sections of the act of 1877, 
which latter act had been repealed by implication by 
the act of 1883 (Session Laws 1883, chapter 29), and 
that because said original act of 1877 had been thus re- 
pealed the amendatory legislation of 1885 sought to amend 
a void act, and therefore neither the original act nor the 
ainendatory legislation ever had any legal existence subse- 
quent to the time of the passage and taking effect of the 
act of 1883. The act of 1885, under the authority of which 
the bond held by relator purports to have been issued, has 

*Cobbey’s Annotated Statutes, sec. 10757. 
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been by this court heretofore declared void and of no effect, 
_ in the case of Stute v. Benton, 33 Nebr., 823, and in State 
v. Benton, 33 Nebr., 834. These decisions are regarded as 
final on the question of the invalidity of the act approved 
March 5, 1885, above mentioned, and we are not asked to 
re-examine the question. 

It is contended, however, by counsel for relator, and we 
are disposed to agree therewith, that the act of 1883, here- 
tofore referred to, which related to the authority of coun- 
ties to refund outstanding bonds at a low rate of interest, 
was sufficient authority for the action taken by the officers 
of Douglas county in refunding the bonds described in the 
petition, and that even though the county commissioners 
ostensibly acted in pursuance of the authority attempted to 
be given by the act of 1885, yet such action was valid, if in 
fact there existed at the time a law authorizing that which 
was actually done. Without, however, determining that 
question, which is not properly before us, we undertake 
only a consideration of the duty of the auditor under the 
facts alleged in the petition, and for that purpose assume 
that the general legislation on the subject of refunding 
bonds contained in the act of 1883 authorized the refunding 
of the outstanding bonded indebtedness mentioned. It 
should here be said that it is evidently the intention of 
section 12, chapter 9, supra, that the auditor shall be fur- 
nished with data sufficient to advise him that county 
bonds have been issued or refunded in accordance with the 
provisions of law before he can rightfully be asked to cer- 
tify, as therein contemplated, to the legality of the issue. 
This information is usually contained in a document prop- 
erly certified by the county authorities which is frequently 
called a history of the bonds issued, containing all the 
necessary information showing compliance with and con- 
formity to the essential requirements of the statute in rela- 
tion to the issuance of such bond or bonds. Without such 
information has been produced and filed with the auditor, 
he can not, in justice, be asked to register bonds issued by 
a county, and certify thereon the regularity and legality 
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of their issue in the manner contemplated by section 12 
aforesaid. In this connection we should perhaps say that 
in our opinion, the mere fact that the county authorities 
recite in the bond, or the history thereof, that action was 
taken in pursuance of and under a void statute, when in 
fact there was legal authority at the time existing for the 
action taken, would not be a sufficient excuse to justify the 
auditor in declining to register a bond or serics of bonds 
otherwise entitled to registration. If the bond in question, 
although ostensibly issued under the authority of the void 
act of March 5, 1885, was in fact authorized by the act of 
1883, or any other valid law then existing, it would, we 
think, be the duty of the auditor to register and certify as 
contemplated by statute when he was furnished, as required 
by law, the necessary information and data from which the 
validity of the issue and the regularity of the proceedings 
could be inferred. The law is intended, we apprehend, to 
safeguard the issuance and floating of municipal securities 
and to prevent spurious and irregularly issued bonds from 
being imposed on the investing public, and thus better 
maintain the credit of the state and its various political 
subdivisions. The registry and certification by the state 
auditor of municipal bonds gives to them credentials of 
authenticity, regularity and legality of issue, which they 
would not otherwise possess, and is calculated to inspire 
greater confidence.in prospective investors as to their 
validity. All that is alleged in the petition as to the in- 
formation furnished to the auditor relative to the history 
of the transaction from which he is to determine his duty 
regarding the registration of the bond and making the 
proper certification thereon, is that a statement of all pro- 
ceedings had by the county and board of county commis- 
sioners, as shown of record, had been transmitted to the 
respondent, properly certified, in which it was said that 
the bonds had been issued for value and in conformity with 
the act approved March 5, 1885. The certified statement 
alluded to obviously refers to the proceedings had of record 
in connection with the issuance of the refunding bonds. 
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Admitting this statement to be true, which the demurrer 
does, and accepting as true the other allegations as to the 
issuance of a series of refunding bonds, does the legal in- 
ference necessarily arise that it is the duty of the auditer 
to register and make certification on the bond presented by 
the relator as prayed for in the petition? We think not. 
The fair test as to the proper answer to the question is 
whether we can say from what is alleged in the petition 
that it is the duty of the state auditor upon information 
and data certified and furnished him as alleged, to register 
and certify to the bond in controversy, because it is made to 
appear from the information and data thus furnished him 
that the bond was regularly and legally issued in accord- 
ance with law. The auditor presumably did his duty and 
refused to register the bond presented for reasons that are 
sufficient in law. The validity of the refunding bonds in 
the first instance depends for support upon the regularity 
and legality of the issue of the bonds for which they were 
substituted as refunding bonds. There must exist a basis 
for the issuance of the refunding bonds, or in other words, 
there must be valid bonds to refund before the county board 
is authorized to proceed to refund the indebtedness under 
the law providing therefor. It is necessary, then, that the 
auditor be advised of the history of the original transac- 
tion, and have information as to the proceedings in respect 
of the bonds originally issued, as well as of the bonds 
issued to refund them. By the act of 1883, it was provided 
that in the issuance of refunding bonds as therein author- 
ized, the county clerk of the county issuing such bonds 
should certify to the auditor the number, amount and de- 
scription of each bond canceled or to be canceled and re- 
funded and the amount due thereon for principal and un- 
paid interest, and thereupon the auditor is authorized to 
register a similar amount of refunding bonds, but in no 
case shall the auditor register any refunding bonds in ex- 
cess of the amount so certified to him by the county clerk, 
and that the bonds shall be entitled to registration in the 
order presented to the auditor. Nothing is stated in the 
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petition from which it appears that this information has 
been furnished the auditor, and the provisions of the sec- 
tion complied with, which is a condition precedent to his 
registration and certification of the refunding bonds. From 
all that appears in the petition, registration may have been 
made of all bonds he was entitled to register under the 
provisions of the act of 1883. But if it be contended that 
the bond should be registered under the law as at present 
existing, then, by reference to section 40, chapter 9, Com- 
piled Statutes, 1901,* it will be seen that refunding bonds 
are to be registered as provided by law for the registration 
of municipal bonds generally. By section 10 of said chap- 
ter it is made the duty of proper county officers, when 
bonds are issued, to make registration in a book kept. for 
that purpose of all of the several transactions connected 
with the issuance of such bonds as therein enumerated, and 
transmit to the auditor of state a certified statement of 
such registry for his information ; and by section 11 further 
duties devolve upon the county clerk with respect to the 
bonded indebtedness of such county, and giving the infor- 
mation thereof to the auditor for his information and 
guidance in the registration of bonds in his office and the 
certification thereof, as provided by law. From the peti- 
tion, we can not say that the auditor has been furnished 
with and put in the possession of the necessary information 
which he is lawfully entitled to before he can be compelled 
to register the bond in question, and for that reason the 
writ ought not to issue. Before the relator may demand this 
writ to issue, it must not only be made to appear that the 
bond in question has been legally and regularly issued in 
accordance with law, but also that the necessary informa- 
tion and data have been filed in the office of the auditor of 
state, from which it may be determined by him that the law 
in respect thereof has been complied with. This, we are of 
the opinion, the relator does not show in his petition for the 
writ, and it ought not, therefore, to issue. The rule is that 
before the court is warranted in granting a mandamus it 
*Cobbey’s Annotated Statutes, sec. 10782. 
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must be made to appear that the relator has a clear legal 
right to the performance by the respondent of the duty 
which it is sought to enforce, and that nothing essential 
to that right will be taken by intendment. State v. Bow- 
man, 45 Nebr., 752; State v. Nelson, 21 Nebr., 572; State v. 
City of Omaha, 14 Nebr., 265; State v. Whipple, 60 Neodr., 
650; State v. Bartley, 50 Nebr., 874. 
The demurrer is sustained. 


e 


JUDGMENT ACCORDINGLY. 


Mary E. Curtis Ef AL. V. GEORGE C. ZUTAVERN ET AL. 
FILED JANUARY 21,1903. No. 12,443. 
Commissioner’s opinion, Depertment No. 1. 


1, Decree of Partition: JURISDICTION OF PARTIES: COLLATERAL PRo- 
CEEDING. A decree of partition, where the court has jurisdic- 
tion of all parties, and assigns with proper findings their 
several shares, is final and conclusive in any collateral proceed- 
ing as to the title then held by each of the parties. 


2. Dower: Bonp: DisrripuTion. Where one-third of the net pro- 
ceeds of a partition sale has been delivered to the assignee of 
the widow’s dower for his use during her life, only, and on his 
bond conditioned for its repsyment into court at her death, 
it will come back into court for distribution in the same pro- 
portions as originally decreed for the remainder of the estate 
unless transfers have intervened. 


3. Assignment of Interest. Assignment of an interest in such rever- 
sion fund may be oral and may be proved by oral testimony. 


4, Quitclaim Deed as Evidence of Assignment. A quitclaim deed of 
the land, made after the confirmation of the partition sale 
to the purchaser at such sale, may or may not be evidence of 
such an assignment, but would not itself constitute one. 


5. Conveyance Before Partition: InrentT. A conveyance, before the 
partition proceedings, by one of the owners of the land to a 
brother, though purporting to convey all his interest, where 
by its other terms and the circumstances it is clear that only 
a transfer of an interest obtained by purchase was intended, 
and where the decree of partition so finds, will be held to con- 
vey the purchased interest only, and not the one inherited. 


Syllabus by court; catch-words by editor. 
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6. Quitclaim Deed: REVERSIONARY INTEREST. The quitclaim deed of 
an owner, purporting to convey all his interest in land, carries 
not only his interest in possession, but also any reversionary 
rights in the same land which he holds subject to a then exist- 
ing dower estate. 


7, Decree in Partition: REvERsION. Owners of lands who have given 
such quitclaim deeds and have suffered a decree in partition 
against them that their grantee holds title to the land so con- 
veyed and have allowed in such action of partition one-third 
of the net proceeds of the sale to be paid to the purchaser 
of the dower estate, to be held by him during the life of the 
doweress, are estopped to assert any claim accruing before 
the partition proceedings to the reversion of the dower. 


8. Owners of Land: REPRESENTATIVES: SUIT ON Bond: Dower Funp. 
The owners of the land as ascertained in such partition suit, and 
their representatives, so far as they are deceased, may join 
as plaintiffs in a suit on the bond given in those proceedings 
for the repayment of the dower fund. 


Error from the district court for Johnson county. Ac- 
tion on bond. Tried below before Stutn, J. Reversed. 


M. B. C. True, for plaintiffs in error. 
Samuel P. Davidson, contra. 


Hastines, C. 


An examination of the record in this case, discloses no 
important dispute as to facts. The defendants’ brief makes 
no objection to any statements of fact in that of plaintiffs. 
The reply brief only objects to the defendants’ propositions 
of law. The legal questions arising seem to relate wholly 
to the intention and effect of certain admitted conveyances 
and the effect of a partition decree and of a bond given 
for the payment into court on the death of the widow of a 
certain sum, whose income was set apart as her dower. The 
action was begun, evidently, upon the theory that this sum 
of money, whose interest the widow’s grantee had enjoyed 
during her lifetime, was intended at her death to be dis- 
tributed among the heirs of her husband, and that they 
were entitled to it all by right of descent. That theory the 
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district court refused to entertain and rendered judgment 
only in favor of certain heirs whose conveyances were not 
of record and whose interests were not claimed by de- 
fendants. 

The real question between the plaintiffs and defendants 
is whether or not, under the circumstances, and in view of 
the partition proceedings, and the giving of this bond, the 
heirs of Bluford Cannon, as such, are entitled to receive 
the amount of it. On September 26, 1871, Bluford Cannon 
died in Johnson county, leaving eight surviving children 
and two grandchildren, Jane and Patience Cannon, the 
latter of whom died leaving two great-grandchildren of the 
intestate, John and Swift Berry; and Jane Cannon became 
the Jane Patrick of the petition. Four of these children 
were minors and at the time of his death had received noth- 
ing from his estate. The other five had received advance- 
ments to the extent of $1,000 each. The widow and the 
younger children continued to reside upon the homestead 
farm of 400 acres in Johnson county. After the father’s 
death the children seem to have regarded the farm as 
of value sufficient to place the four younger children on 
an equality with the older ones and leave intact the 
mother’s dower. The mother remarried and became Mrs. 
Platt. The family seems to have remained in occupation 
of the farm. In 1878 Benjamin became of age, and deeded 
his interest in the land to his mother, by what purported to 
be a warranty deed, and conveyed “all of my undivided one- 
fourth interest, the same being his entire interest” in the 
400 acres of land. In 1881, Katie, having married, herself 
and husband deeded her interest to her two brothers, 
Charles Ilenry and Benjamin; this was also by a deed in 
the form of a general warranty, and purported to convey 
“all of an undivided one-fourth interest, the same being 
their entire interest in and to” the lands. In 1881 Cora 
and her husband conveyed to the defendant Zutavern, by 
deed of quitclaim, “all the undivided right, title and inter- 
est in and to” these lands. In 1882 the mother conveyed to 
the defendant Zutavern, by quitclaim deed, “all the undi- 
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vided one-fourth interest, the same being my entire interest 
by purchase in and to” this same land. The same year, and 
four months later, Charles Henry and wife deeded to Ben- 
jamin one-half of the undivided one-fourth of the premises 
described, “the same being the entire interest of said 
grantors in and to all said premises.” Charles Henry, it 
must be recollected, was one of the five older children. He 
was evidently asserting an interest only to the extent of an 
undivided one-half of that which had been conveyed to him 
jointly with Benjamin by Katie and her husband. A month 
later Benjamin and his wife deeded to the defendant Zuta- 
vern “all of an undivided one-fourth interest, the same 
being their entire interest in and to the premises described.” 
By this conveyance Benjamin evidently intended to con- 
vey the interest he had acquired from Katie and her hus- 
band through their joint deed to himself and Charles 
Henry and then by Charles Henry’s deed to him. It will 
be remembered that he had previously, in 1878, conveyed 
_ to his mother the one-fourth interest which he claimed by 
descent. Charles Henry and Benjamin, while they held 
Katie’s share.apparently mortgaged it,and this conveyance 
to Zutavern by Benjamin was made subject to taxes and 
mortgages. On August 8, 1882, the defendant Zutavern 
brought an action in the district court of Johnson county 
to partition the land. The family were all made parties. 
Zutavern alleged his purchase of the shares of Benjainin, 
Cora and Katie and a purchase of the widow’s dower. He 
alleged that he owned three-ninths of the land, and the 
grandchildren one-ninth, and the five surviving children of 
Bluford Cannon each a ninth interest, subject to the dower 
right. He asked that the shares be decreed as alleged. The 
court found his interest as well as the others to be as al- 
leged in the petition. The land was sold. Under the de- 
cree it was provided that the advancements to the several 
older children should be considered in the distribution of 
the proceeds and that the portion of the procceds due 
Charles Henry and Benjamin should be applied to the 
payment of the mortgages so far as needed to satisfy such 
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mortgages. The land was sold and in the decree of confir- 
mation it was provided that one-third of the net proceeds 
of the sale, the sum of $2,214.14, should be put out at in- 
terest for the benefit of George C. Zutavern during the life 
of the mother, the interest only to be paid to him as his 
own property, and that if he should enter into a bond for 
the repayment of the principal on the death of the mother, 
the money should be “delivered to him for his own use until 
that death.” Zutavern executed the bond in the following 
terms: 

“Know all men by these presents, that George C. Zutav- 
ern, aS principal, and Charles McCrosky, Chas. A. Holmes, 
Alf. Canfield, D. R. Bush, J. 8. Harmon, G. M. Buffum, C. 
H. Halstead, Martin Gabriel, as sureties, are held and 
firmly bound unto the judge of the district court in and for 
Johnson county, state of Nebraska, in the penal sum of 
four thousand dollars for the payment of which we hereby 
bind ourselves, our heirs, administrators and assigns. The 
condition of the above obligation is such that, whereas the 
said George ©. Zutavern has been appointed by the district 
court in and for. Johnson county, state of Nebraska, the 
custodian of the dower interest of Sarah E. Platt, widow 
of Bluford Cannon, deceased. Now therefore, if the said 
George C. Zutavern shall, upon death of the said Sarah E. 
Platt, pay into the district court the sum of two thousand, 
two hundred and fourteen 14-100 dollars, the same being 
the full amount of said dower interest of said Sarah E. 
Platt, then this obligation to be void, else to remain in full 
force and virtue in law. Witness our hands this 15th day 
of March, A. D. 1883.” 

One of the sureties, Charles McCrosky, died before the 
doweress. Her death took place June 10, 1900. No money 
was paid into court, and this action was brought, making 
all of the surviving heirs of Bluford Cannon parties plain- 
tiff, and Zutavern and his sureties and the heirs of the 
deceased McCrosky defendants. There were two answers 
filed,—one of Zuiavern and the other by the sureties, in- 
cluding the MeCrosky heirs. The answers are substantially 
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the same except, of course, that one admits executing the 
bond as principal, the others as sureties. The defenses are: 
(1) Insufficiency of the petition to state a cause of action; 
(2) invalidity of the bond as not based on any statute or 
agreement, and that it is made payable to the judge of the 
district court and not to the plaintiffs; (3) denial of all 
allegations except as adniitted. The answers then admit 
the death of Bluford Cannon; his ownership of the land; 
the relationship of the parties; set up the conveyances 
which have been described ; allege that on March 3, 1882, 
the mother sold and conveyed to Zutavern, as guardian of 
Smith J. Cannon, hig entire interest in the land, and re- 
ceived from Zutavern the full agreed price of it, and re- 
ported the same to the county court, and afterwards, on 
coming of age, he received the entire proceeds of the sale 
and has ever since, and for more than ten years, retained 
them; and allege that in 1884, after the partition proceed- 
ings, Patience Curtis and her husband sold their entire in- 
terest in the lands and all interest that should thereafter 
accrue to them, meaning and intending to convey all the 
interest they had in the reversion of the mother’s dower. 
The answers claim that by means of these conveyances and 
of those which had preceded the partition, Zutavern be- 
came the absolute owner of the entire amount of the re- 
version except the one-ninth interest of Mary E. Curtis and 
the one-ninth interest of the three grandchildren and great- 
grandchildren, Jane Patrick and John and Swift Berry. 
The answers also allege a tender of $1,023.35 on January 
4, 1901, and allege that it had been kept good, but say that 
no more than $492 were due. The reply admits that the 
bond was based upon the order in the partition suit and 
admits the tender and denies generally. The district court 
found due Mary E. Curtis $246.01, being one-ninth of the 
dower money, and that she was entitled to interest from 
January 4, 1901. The court found that Jane Patrick and 
John and Swift Berry were jointly entitled to one-ninth, 
and that prior to the commencement of the suit Zutavern 
had paid to each of the other plaintiffs their entire interest. 
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Judgiment was rendered in favor of these parties and 
against the remaining plaintiffs, and the action dismissed 
as to all the others. Plaintiffs except, and all join in the 
motion for new trial. It may be remarked that before 
replying the plaintiffs demurred to each of the answers. 
Motion for new trial was filed, urging objections to all of 
the proof of the conveyances; alleging error in overruling 
the demurrer to the answers; error in finding that Zutav- 
ern had purchased the interests of each of the several plain- 
tiffs Charles Henry, Benjamin and Smith Cannon, and of 
Cora Jones and Katie Jones and of Patience Curtis; that 
such finding, and as to each of said parties, was not sus- 
tained by the evidence; and that the court erred in ad- 
mitting evidence of Zutavern as to conversations with 
Mrs. Platt, and erred in finding less than the amount of 
the tender pleaded. The motion for new trial was over- 
ruled and plaintiffs bring error to this court under thirty- 
three assignments. 

Plaintiffs’ brief urges that the demurrers to each of the 
answers should have been sustained; that they set out no 
defense to the bond. Complaint as to the adiission of 
evidence to show Zutavern’s purchase of Smith Cannon's 
interest from the mother is made. It is alleged that there 
was error in taking oral testimony as to the estate intended 
to be conveyed by the deeds to Zutavern. It is claimed 
that there is no proof of authority for the sale of Smith 
Cannon’s interest or that he received the proceeds of it; 
that the deed from Patience Curtis was subsequent to the 
partition proceedings, and does not purport to convey any 
interest in this money, and was erroneously received in 
evidence; that it purports to be only a quitclaim deed of 
certain land and can have no relation to a sum of money 
already derived from the sale of the land; that there is no 
evidence to uphold any finding of the sale of the share of 
Charles Henry to Zutavern. It is alleged that the trial 
court was wrong in the effect which it gave to these deeds 
and that the deeds only purport to convey a present inter- 
est in the land and could have had no reference to any 
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reversion of a fund. It is also urged that the defendants 
are bound by their tender, and the plea of it in the answer, 
and the court should have at least decreed the plaintiffs 
that amount. It is alleged that Charles Henry died intes- 
tate subsequent to the partition proceedings and that by 
reason of his death plaintiffs each have an interest in the 
dower fund to the extent of their proportion of his share. 
While the general relations of the parties are admitted, 
we do not find any express admission on this point, and 
there is no proof. The district court in its finding that 
defendant Zutavern was the owner of the reversion of the 
dower to the extent of seven-ninths seems to have acted 
upon certain testimony of Autavern’s own, all of which 
was taken over plaintiffs’ objection. He swore that at the 
time these conveyances were made, he supposed that he 
was buying the entire reversion of the dower interest; that 
such was the agreement with the mother as to Sinith J.’s 
share, and he supposed he got the others, all except those 
of John W. Cannon and Mary E. Curtis. When he pur- 
chased any of them, aside from the procuring of the deeds 
before mentioned, he does not say. [ie testified, over plain- 
tiffs’ objection, that the deed of Mrs. Patience Curtis, the 
only one which is subsequent to the partition proceedings, 
was intended to convey her interest in the reversion of the 
dower. The deed, on its face, is simply a quitclaim deed of 
all interest in the land. Mrs. Curtis says there was no 
intention on her part and no understanding that it was a 
sale of her right in the reversion of the dower. Mrs. ‘Platt, 
the mother, as stated, is dead. Benjamin C. and Mrs. Katie 
Jones swear that their intention when the deeds were ex- 
ecuted, was to convey merely their then present interest in 
the land, subject to the dower right, and that their under- 
standing at the time was that this was all which was con- 
veyed. Mrs. Cora Jones apparently does not testify. Mrs. 
Platt’s deed purports to convey only a one-fourth interest 
in the land, “acquired by purchase.” She made apparently 
a separate assignment of her dower, though we are nnable 
to find it in the record. As a matter of fact, Zutavern 
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seems to have had no dealings, by way of procuring con- 
veyances or assignments from any of the older children, as 
to this dower reversion, except the taking of a deed of Mrs. 
Patience Curtis. 

It is clear that when the partition sale was made the 
amount of money named in this bond was taken out of the 
price of the land. Itis clear that it was taken ont in a gross 
sum. It is clear that whoever was entitled at that time to 
the value of the reversion of this dower did not receive it. 
It is clear that Zutavern obtained the possession of this 
money by the giving of this bond and that it was signed 
by the sureties with the understanding that it was to be 
repaid. He and they are alike each estopped from denying 
the recitals in the bond. Zutavern at that time claimed 
no interest except the three-ninths and the dower right. 
This three-ninths interest is that represented by Mrs. 
Platt’s conveyance to him of the interest she had acquired 
from Benjamin, by Benjamin’s conveyance to him of the 
one-ninth interest he had derived through Charles H. Can- 
non from Mrs. Katie Jones, and the one-ninth conveyed 
to Mr. Zutavern by Cora Jones and husband. At that 
time he only claimed to own the three shares thus obtained 
from Benjamin Cannon and from Mrs. Cora Jones and 
from Mrs. Katie Jones through her brothers Benjamin 
and Charles H. The partition decree must be esteemed 
conclusive upon Zutavern as to his holding any other right 
or claim in this land at that time. It was an adjudication, 
at his own instance, in which all the plaintiffs here and 
Charles H. Cannon were defendants. The only right that 
he claims to have acquired since is by the quitclaim deed 
of 1884 from Mrs. Patience Curtis. If he has any right in 
the other five-ninths of the reversion, it must come by rea- 
son of the understanding that he testifies to have accom- 
panied the deeds that he was getting the entire interest. 
Zutavern appears to have been at one time for some years a 
member of the Cannon family in the capacity of a boarder. 
His claim to the share of Smith J. Cannon rests wholly on 
his assertion, and that of the justice who took the acknowl- 
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edgment of Mrs. Platt’s deed, that it was made with the 
understanding that Mrs. Platt was conveying away the in- 
terest, of her 11-year-old son, Smith J. The conveyance not 
only makes no mention of any such intention, but it dis- 
tinctly states that Mrs. Platt is conveying “one-fourth in- 
terest, Being her interest by purchase” in the lands, 
and that she is relinquishing her right to dower in 
them. At that time Smith J. Cannon owned a one- 
ninth interest in the land. Zutavern’s partition pro- 
ceedings, taken a few months later in the same year, 
allege that Smith still held such one-ninth interest, and 
from the proceeds of the sale he seems to have received 
some money. The money clearly must have been outside 
of and in addition to any interest in the reversion of 
the dower, because the dower, as above stated, was taken 
out in a gross sum of the one-third of the net proceeds of 
the partition sale. It is impossible to see how oral testi- 
mony of Zutavern’s, that he had this previous oral under- 
standing with the mother that he was getting Smith’s in- 
terest in the land, can be permitted to prevail both against 
the statute of frauds and against the estoppel in the decree 
of partition and in the acceptance and ratification of it by 
the giving of the bond here in question. It seems impos- 
sible to hold, in the face of this estoppel, that Charles H. 
Cannon’s interest in the reversion of the dower ever passed 
to Zutavern. The latter did not claim it in his partition 
suit. The circumstances of the deeds indicate conclusively 
that all parties understood that Charles H. Cannon, by his 
deed to Benjamin, merely intended to release to the latter 
a one-half interest in Katie’s share, which had been con- 
veyed to Benjamin and Charles Henry jointly. Zutavern, 
being plaintiff in the partition proceedings, and Charles 
Henry a defendant, both must be held bound by the de- 
cree that Charles Henry had still at that time a one-ninth 
interest in this land. If Charles Henry is now dead, with- 
out issue, his brothers and sisters and their descendants 
have inherited his share, and all the plaintiffs, therefore, 
have an interest in the reversion of this dower, at least to 
that extent, 
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It remains to consider whether or not Zutavern and his 
sureties should be held to be estopped from claiming that 
he is entitled to any part of the reversion of this dower by 
the terms of the decree of partition and the recitals of the 
bond. Weare constrained to think not. Itis true that this 
money was turned over to him for use only during the life 
of Mrs. Platt under his express agreement to repay it into 
court when that life was over. But it seems clear that it 
must have been the intention of the court, and of all par- 
ties at the time, that when Mrs. Platt was finally dead 
this money should be paid back, to be divided in accord- 
ance with the partition decree. It is impossible to give to 
the uncertain declarations of witnesses as to circumstances 
accompanying the making of the prior deeds and as to the 
intention with which they were made, the effect to do 
away with their plain purport. Neither can such evidence 
be allowed to do away with the palpable meaning and 
effect of so public an act as a decree in partition, procured 
on Zutavern’s behalf, by oné of the distinguished lawyers 
of the state, and entered by a distinguished district judge. 

It remains still to consider whether or not the quitelaim 
deed of Mrs. Patience Curtis should be permitted to be 
shown by Zutavern as an assignment of her reversion in 
this fund, which Zutavern himself asserts was at the time 
wholly disconnected by means of the partition proceedings 
from the land. The conclusion reached is that the ques- 
tion of this subsequent assignment of the reversionary in- 
terest is one which may be determined by parol evidence. 
The quitclaim deed to the land, under the circumstances 
under which it was given, would not operate by its terms 
to effect such assignment. It seems, however, to have been 
properly admitted in evidence as one of the circumstances 
in connection with the negotiations between the parties, 
which should be considered in determining whether or not 
Mrs. Patience Curtis, as a matter of fact, did, after the 
partition, assign her interest in the reversion to this fund. 

Defendant raises the question of pleading in his answer 


that there was no joint right of recovery in this case on 
19 
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this bond. In our cpinion, the beneiiciares of the fund, 
the heirs of Bluford Cannon, have a joint interest in getting 
the fund replaced. Each of them is interested to the ex- 
tent, at least, of his proportion of the share of Charles H. 
Cannon in the subject-matter of the action and in the 
recovery of the judgment. The bond itself is an entirety. 
It was taken for their benefit,in a proceeding in which they 
all were parties. There arc no allegations in the answer 
which indicate any reason for requiring any appointment 
of an administrator for Bluford Cannon’s estate, and if 
there are none, it would seem that the heirs are entitled to 
proceed jointly to recover the amount due them. It would 
also seem that the obligors on the boud are entitled to 
show that the principal signer is entitled to the three- 
ninths of this reversion under the decree of partition, and, 
if they can establish its assignment, also to the one-ninth 
originally belonging to Mrs. Patience Curtis. 

With regard to the claim that the interest in the rever- 
sion of the dower did not pass to Zutavern under his deeds 
of quitelaim and of bargain and sale, by which he held the 
three-ninths interest claimed by him in the partition pro- 
ceedings, and that, therefore, he is not now entitled to any 
portion of this fund, it seems impossible that it should be 
sustained. Section 50, chapter 73, Compiled Statutes,* 
provides: ‘“Iyery conveyance of real estate shall pass all 
the interest of the grantor therein, unless a contrary intent 
can be reasonably inferred from the terms used.” The right 
to this reversion was a vested remainder. “A remainder 
is ‘vested’? when there is a person in being who would have 
an imnediate right to the possession upon the ceasing of 
the intermediate particular estate. It is an estate grant- 
able by any of the conveyances operating by force of the 
statute of uses.” Anderson’s Law Dictionary, sub voce, cit- 
ing Croxall v. Shererd, 5 Wall. [U. S.], 268, and cases 
there cited. Doe v. Considine, 6 Wall. [U. S.], 458. The ci- 
tations amply sustain the doctrine. No other intention than 
that to pass this estate can be gathered from the deeds, 

*Cobbey’s Annotated Statutes, sec. 10253. 
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for they expressly provide for the conveyance of “all the 
grantors’ interest”; but it does not seem necessary to con- 
sider this question at all. 

It having been concluded that Zutavern is estopped by 
the decree and the bond given under it from claiming more 
than three-ninths of this land, it follows that the other 
parties to that action, who were makers of these deeds, are 
also estopped. It must be held, as to them, conclusive that 
at the time of the partition proceedings Zutavern held ab- 
solutely the dower interest and the three-ninths of the fee 
title. He therefore must be allowed to have that three- 
ninths of the reversion of this fund which is derived from 
the sale of his three-ninths of the land. It is believed, there- 
fore, that the heirs of Bluford Cannon are entitled to re- 
cover six-ninths of this fund by their joint action, unless 
Patience Curtis is found to have assigned to Zutavern her 
original one-ninth of it; that the one-ninth of it belonging 
to Charles Hlenry Cannon in his lifetime, if he is dead 
without leaving a will, should go to the plaintiffs jointly; 
and that Benjamin Cannon, Katie Jones and Cora Jones 
should receive their portion of this one-ninth. As to Pa- 
tience Curtis, the question of whether or not she has as- 
signed her reversionary interest to Zutavern since the par- 
tition proceedings should be determined. 

It is recommended that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings according to law. 


LoBINGIER and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED, 
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BAESCHLIN & SHUMAN V. CHAMBERLAIN BANKING HOUSE. 


FILED JANUARY 21, 1903. No. 12,552. 


Commissioner’s opinion, Department No. 1. 


1. Agent: Drarr: PAYMENT: ABSOLUTE AGREEMENT: PLAINTIFF: 


AGREEMENT: CONFLICTING Evipence. Where plaintiff alleges an 
absolute agreement to pay drafts of an agent if cashed by 
plaintiff, and defendants set up a conditional agreement, and 
the evidence is conflicting, defendants should be allowed to 
prove facts showing that under the agreement, as claimed by 
them, there was nothing due the drawer and no authority to 
make the draft. 


2. Bank: Acrntr: Drart: PLEA: Drawrr: Bap Faira: ADMISSION 


OF CERTAIN EVIDENCE. In case of a draft made through a bank 
by an agent on a plea by the drawee of bad faith upon the 
bank’s part, and when there is evidence showing knowledge 
by it of the relations of the drawer and drawee, evidence tend- 
ing to show a misappropriation of the proceeds of the draft 
by the agent for the bank’s benefit, and with its knowledge, 
should be admitted. 


3. Former Agent: AcTUAL AUTHORITY: PRINCIPAL: BANK: RETEN- 


TION OF PROCEEDS. Where ao former agent, without actual au- 
thority, and with nothing due him, has drawn on his former 
principal threugh a bank instructed by the principal to pay 
such drafts, it is the bank's duty, as soon as it learns of the 
agent’s lack of authority, to retain any proceeds of the draft 
which have not been paid out. 


4. Suit by Bank: Amount Parp: NorTicE oF AGENT’s WANT OF AUTHOR- 


Irty: Recovery. Jn a suit by the bank to recover for the amount 
paid on such a draft, it can recover only the amount paid before 
receiving notice of the agent’s want of authority. That the 
remainder had been previously placed to the agent’s credit in 
the bank, is not sufficient. 


Error from the district court for Johnson county. Ac- 
tion by Chamberlain Banking House against Baeschlin & 
Shuman, upon inland bill of exchange. Tried below before 
Lerron, J. Judgment for plaintiff. Reversed. 


Samuel P. Davidson, for plaintiffs in error. 


M. B. C. True, contra. 
Syllabus by court; catch-words by editor. 
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HastTines, ©. 


This is an action on a draft drawn by one House upon 
the defendants, Baeschlin & Shuman, and alleged by plain- - 
tiff to have been cashed for the defendants at their request 
and under an agreement that they would honor and pay 
such drafts by House, who was their agent at Tecumseh, 
Nebraska, in the purchase of poultry. The draft was drawn 
April 13, 1899, and plaintiff says it paid it on that day. 
The defendants admit plaintiff’s incorporation and their 
partnership and deny the other allegations of the petition, 
and especially deny making any agreement to pay all 
drafts by House and deny his agency for them; deny his 
drawing the draft; deny any agreement to pay drafts except 
for money to pay for poultry purchased by House and 
shipped to defendants, which drafts were to be accom- 
panied by a statement of poultry purchased with the 
money. They allege that their contract with House, made 
with plaintiff’s knowledge, was that House was to buy 
poultry and consign it to defendants and defendants 
were to honor a draft for the money to pay for it, but not 
unless the draft was accompanied by a statement, and 
that they would honor no draft for any other purpose. 
They allege that the draft in question was drawn and the 
proceeds used to pay House’s indebtedness to plaintiff, 
which he owed prior to becoming defendants’ agent. They 
also say that when this draft was drawn House had re- 
ceived more than enough money to pay for all the poultry 
purchased for cousignment to defendants and that plain- 
tiff knew this. Plaintiff replied by general denial. The - 
jury returned a verdict for $117 and the defendants bring 
error, under twenty-three assignments, in this court. Their 
brief, however, complains only of error in refusing evidence 
that on the day prior to the drawing of this draft they had 
a complete settlement with House and paid him in full; 
error, also, in refusing evidence of the condition of House’s 
account with plaintiff upon December 27 and 29, be 
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fore, and April 14 and 17, after, the drawing of the 
draft; also error in refusing evidence that no more poul- 
try was bought for defendants by House after the settle- 
ment of April 12. Complaint is also made of instruction 
6, which told the jury that, if they found for plaintiff, to 
find for the amount of the draft. It is claimed that onlv 
$50 was paid out on this draft,—the other $50 being put to 
House’s credit in plaintiff’s bank,—and that there is no 
evidence to show that it was ever paid to him. Complaint 
is also made because the instructions merely told the jury 
that the defendants deny liability on the draft and their 
defense would be found more specifically set out in the 
answer which the jury would have. Complaint is also 
made of the refusal to instruct the jury to find for the 
defendants if plaintiff knew that the money was drawn 
for other purposes than payment for poultry. Complaint 
is also made of a refusal to instruct the jury as to the 
effect of a telegram sent to plaintiff by defendants in re- 
sponse to one of plaintiff’s to them, refusing to honor any 
more drafts. Complaint is also made of the refusal of in- 
struction 4 asked by defendants, to the effect that the 
jury were to find for defendants if the money was drawn 
for any other purpose than buying poultry. The refusal 
of instruction 5, which told the jury to find for defendants 
if they found that a settlement had been had before the 
drawing of this draft, between House and the defendants, 
and also found that plaintiff knew of the contract between 
House and defendants, is complained of. 

The fundamental question in the case seems to be, what 
was the agreement between plaintiff and defendants with 
regard to honoring House’s drafts, and to what extent was 
there a duty on plaintiff's part to ascertain the purpose for 
which the money was drawn? Plaintiff claims an absolute 
agreement to honor all of House’s drafts for less than $100. 
Defendants deny any agreement except to honor drafts for 
poultry which were accompanied by a statement of the 
consignment. Knowledge of the relationship between 
House and the defendants on plaintiff’s part appears. 
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Under such circumstances, actual ‘knowledge on its part 
that this money had been or would be misappropriated, 
would prevent any recovery. The trial court, in substance, 
told the jury to find for the plaintiff if they found that the 
defendants had agreed to honor all drafts, to a reasonable 
amount, drawn on them by House, and to find for the de- 
fendants if the drafts were to be honored and paid only 
when a statement of poultry bought and shipped accom- 
panied the draft, and that they should either find for the 
defendants or for plaintiff to the full amount of the draft. 
The court also, at defendants’ request, instructed as fol- 
lows: “The court instructs the jury that if you believe from 
the evidence that it was specially and definitely agreed 
by and between defendants and Al. House, mention[ed] 
in the pleadings, with the knowledge of the plaintiff, that 
said Al. House should buy poultry consisting of chickens. 
ducks and geese and consign the same to defendants, and 
that defendants would honor such drafts drawn upon them 
bv said House for the sole and only purpose of paying for 
such poultry so consigned, provided a statement of the 
amounts and character of the poultry so purchased by the 
money so drawn for should in every instance accompany 
such draft; and if you further believe from the evidence 
that no such statement accompanied the draft in contro- 
versy and that the money for which the draft was drawn 
was not used in paying for such pouliry consigned to de- 
fendants, then and in that case you will find for the de- 
fendants.” By the last portion of this instruction the jury 
were told that the fact that the money was not used for 
buying poultry consigned to defendants, if they found it 
to be a fact, was vital. It seems clear that the testiniony 
tendered as to the settlement. and the paying out for ali 
poultry on and prior to April 12, which was rejected by 
the court, bore directly upon this claim and should have 
been admitted in order to show that the proceeds of this 
draft were not and could not have been used for any such 
purpose. It would seem that the rejection of this evidence 
was error. Plaintiff says it was rejected because knowl- 
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edge of this settlement was not brought home to plaintiff. 
Of course, if plaintiff knew of such fact, there could be no 
recovery. But the verdict may have been, for aught the 
record shews, based on defendants’ theory of the contract 
and rendered for lack of proof that the draft was not for 
poultry payments. 

It would also seem that the trial court, in telling the 
jury to find for plaintiff if they found, under the agree- 
ment, that pla‘ntiff was to honor all drafts up to a reason- 
able amount, aid to find for defendants if they found no 
statement accompanied this draft, and that the agreement 
required such siatement, unduly narrowed the issues. 
Whatever the azreement between the plaintiff and defend- 
ants may have been, it is alleged,—and there is evidence 
strengly tending to support such allegation,—that the 
relationship between Toure and the defendants was well 
known to plaintiff. Under such circumstances, it would 
seem clear that knowledge on the plaintiff’s part that this 
money was beipe mivapprepriated would be a defense, and 
it certainly would be a defense that at the time of the 
refusal to pay the draft the money had not been paid out 
to House. Counsel do not claim that the evidence shows 
that it had. The utmost they clatm is that $50 had been 
paid out, and the other $50 had been placed by the plain- 
tiff to House’s credit and that the evidence does not show 
that it had net been paid out before notice of dishonor of 
the draft was received. 

No authorities are cited to the proposition that such a 
placing to House’s credit would put the money beyond 
pl:untiff’s contro] or authorize a recovery for it if it was 
pot really due to House. It would seem that the bank, in 
giving Mr. Houre credit for this amount, and failing to 
charge it back to him on learning of the draft’s dishonor, 
must have taken the risk of defendants’ being indebted to 
House to that amount and must be held not entitled to 
recovery as to this $50 unless the money for the draft was 
actually due to House from the defendants. The instruc- 
tions given, and rulings as to evidence, indicate clearly 
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that in the mind of the trial court the sole question in the 
case was the agreement about paying drafts. The court’s 
action was evidently based on the conclusion that if de- 
fendants had absolutely agreed to honor House’s drafts 
through plaintiff for amounts of $100 and less, it did not 
matter whether or not anything was due House from de- 
fendants, or whether or not the money was applied to his 
indebtedness to plaintiff. The evidence, as above sug- 
gested, is conclusive that plaintiff knew the relationship 
between House and the defendants and the purpose for 
which the drafts which were paid were drawn. Plaintiff 
was bound to take notice, as we think, that this money was 
advanced to a purchasing agent of defendants, even though 
the terms of its agreement were as it claimed. The rejected 
evidence of the condition of House’s account with plaintiff 
tended to show a misappropriation not only with plaintiff's 
knowledge, but for its benefit. If defendants could show 
this, it should defeat a recovery. So, too, the fact, if it 
is a fact, that only $50 had been paid out on the draft be- 
fore its dishonor, should go to reduce damages. 

It is recommended that the judgment of the district court 
be reversed, and the cause remanded for further proceed- 
ings. 


KIRKPATRICK and LOBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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WiuiiamM Brerrs, Drrecror or ScHooL Disrrict No. 94, v. 
Sravtp OF NPBRASKA, EX REL. PETER JORGENSEN. 
FInep JANUARY 21,°1903. No. 12,514. 

Commissioner’s opinion, Department No. 1. 


Mandamus: REviEw: RicHT oF RESPONDENT: STATEMENT OF CASE. 
A respondent in mandamus proceedings, against whom a writ 
has been issued, and who has performed its commands, after 
the allowance of a supersedeas and before his motion for a 
new trial has been disposed of, is not entitled to a review in 
this court of the question whether the writ should have orig- 
inally been granted, especially where the judgment complained 
of provides for his reimbursement for costs and where his 
official term has meanwhile expired. 


Error from the district court for Cass county. Applica- 
tion for a writ of mandamus to compel the director of a 
school district to examine and approve the bond of a school- 
district treasurer. Tried below before Jessnn, J. Peremp- 
tory writ allowed. Error proceeding dismissed. 


Harvcy D. Travis, for plaintiff in error. 
Samuel M. Chapman and A. M. Russell, contra. 


LoBINGIER, C. 


This was an application for a peremptory writ of man- 
damus to compel the respondent, as director of school dis- 
trict No. 94, Cass county, to examine and approve the bond 
of the relator as treasurer of said district. The alternative 
writ recited that the relator, “within the time required by 
law duly executed and presented to the school board of said 
school district * * * a good and sufficient undertaking as 
required by law in compliance and in conformity with the 
laws of the state,” and that respondent “refused to examine 
and approve said undertaking.” The return to the writ, 
which was in the form of an ordinary answer, was in effect 
a general denial, coupled with certain admissions. Upon 
a hearing the court found generally in the relator’s favor 
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and specifically “that on October 27, 1900, relator ten- 
dered to the respondent a valid bond, which the respondent 
then-and there refused to approve.” <A peremptory writ 
was thereupon awarded and the judgment contained the 
following clause: “It is further considered by the court 
that the respondent is adjudged to pay all the costs of this 
action; when paid into court by respondent, shall be repaid 
to the respondent by the said school district No. 94, and 
said district is directed to so proceed as soon as said costs 
are paid into court by respondent and supersedeas fixed at 
$100.” After a motion for a new trial had been overruled, 
but without executing a supersedeas bond, the respondent 
brought the case here on error. His principal contentions 
are that the bond was never delivered to him for filing, nor 
its approval demanded, and that the sureties thereon are 
not shown to have been freeholders as required by section 
9 of chapter 10 of the Compiled Statutes*; and he relies 
upon Woodward v. State, 58 Nebr., 598. The trial court 
evidently took the view that the demand for approval was 
rendered unnecessary by the conduct of respondent; that 
the case was governed by State v. Baushausen, 49 Nebr., 
558, 561; and that the recitals of the alternative writ were 
sufficient, in the absence of a motion for a more specific 
statement, to show the presentation of a bond with all the 
requisites, including the signatures of qnalified sureties. 

We do not deen it necessary or advisable to enter upon 
a discussion of these questions or to determine which of 
these diverse views is correct, for, in our opinion, the case 
inust be disposed of on other grounds. A few days after 
the entry of the judgment, and long before the motion for 
a new trial had been disposed of, the respondent filed with 
the clerk of the district court the following paper: 

“Comes now the respondent and because an execution 
has been issued against him in said cause here, now, to save 
further costs pays into. court under protest the amount of 
the judgment for said costs taxed at $65.98 and shows to 
the court that he has approved the bond as ordered by the 


*Cobbey’s Annotated Statutes, sec. 9008. 
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court in above cause all umler protest, and at all times ex- 
cepting to the order of said court in the premises. 
“January 14, 1901. WILLIAM BETTS, 
“By TT. D. Travis, his atty.” 
It is also stated in the brief of relator, and not denied in 
that of respondent, that the school district “has repaid 
respondent the costs adjudged against him, and respondent 
received and accepted the same.” It is true that this fact 
does not appear in the record, but it does appear, as we 
have seen, that this action was required of the district as 
one of the conditions of the judgment sought to be reversed, 
and no one is here on behalf ofthe district complaining of 
this order. Such being the facts, the case falls within the 
rule announced as follows in City of San Diego v. Board of 
Supervisors, 97 Cal., 438, where the respondents, after re- 
sisting an application for mandamus to compel them to 
levy a tax, complicd with the commands of the writ and 
then took an appeal: “The defendant voluntarily complied 
with the mandate of the court, and the judgment was there- 
upon satisfied and its force exhausted. After it had thus 
been satistied, there was nothing in the judgment which the 
court had rendered of which the defendant conld complain, 
or about which it could say that it was aggrieved. A re- 
versal of the judgment would not of itself set aside the 
levy of the tax which had been made, nor did the appellant, 
by its compliance with the judgment, lose any property or 
rights of which restitution could be made in case of a 
reversal. Code of Civil Procedure, sec. 957. The proceeding 
was for the purpose of compelling the defendant to per- 
form an official duty, and not one in which it had any per- 
sonal rights to be effected.” See, to the sane effect, Leet 
v. Board of Supervisors, 47 Pac. Rep. [Cal.], 595. Under 
similar facts it was observed in State v. Napton, 10 Mont., 
369, 370: “A judgment of any kind from this court would 
present a peculiar result. An affirmance would be to direct 
the district court to issue a writ, which that court has al- 
ready issued, and which has been obeyed. A reversal would 
be to say to the lower court, you may not order the clerk 
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to do that which he has already fully performed. [t is ap- 
parent that there is no controversy before us. The case is 
fictitious.” It is true that the respondent declares that he 
approved the bond under protest, but he failed to make his 
protest effective, as he might have done by taking advan- 
tage of the supersedeas which the court had a right to grant 
(Cooperrider v. State, 46 Nebr., 84; Home Fire Ins. Co. v. 
Dutcher, 48 Nebr., 755, 762), and which he might have 
perfected by depositing or giving a bond for a sum about 
one-half more than that which he claims to have paid into 
court. Moreover, his payment of costs, even if he has not 
been reimbursed, will not alone afford such a subject of 
controversy as an appellate court will consider. State v. 
Meacham, 17 Wash., 429; Moores v. Moores, 36 Ore., 261; 
State v. Sloan, 69 N. Car., 128; State v. Richmond D. R. 
Co., 74 N. Car., 287. Besides, his motion for a new trial 
was still pending and if he had confidence in his grounds he 
should, at least, have exhausted that remedy. The re- 
spondent’s course in performing the commands of the writ 
leaves no controversy involving any substantial right. As 
was said in Matter of Manning, 189 N. Y., 446, 448, which 
was an application for a writ to compel the respondent to 
publish lists of election officers under a charter since ex- 
pired: “The appeal does not now present an actual liti- 
gation but an abstract question. The practice of this 
court has been to refuse to entertain appeals when it is 
plain that nothing can be accomplished by the decision. 
* * * The demands of actual practical litigation are too 
pressing to permit the examination or discussion of aca- 
demic questions, such as this case in its present situation 
presents.” This language is peculiarly applicable to this 
court with its overcrowded docket. If the question were 
at all in doubt we would be disposed to adopt a rule which 
would discourage the prosecution to this court of pro- 
ceedings where the sole object is personal vindication or 
the settlement of merely hypothetical questions. The doc- 
trine above stated is, however, well supported by the qu- 
thorities, See, in addition to the foregoing, Jacksonville 
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School District v. Crowell, 33 Ore., 11; People v. Common 
Council of Troy, 82. N. Y., 575; People v. Phillips, 67 N. Y., 
582; Bryant v. Thompson,* 128 N. Y., 426; People v. Wal- 
ter, 68 N. Y., £03; Milis v. Whitaker, 62 IKan., 582; Hice v. 
Orr, 16 Wash., 163; Cutcomp v. Utt, 60 Ia., 156; People v. 
Leavitt, 41 Mich., 470. Indeed, we have found but one case 
(Commissioners of Polk County v. Johnson, 21 Fla., 577), 
holding that an appeal may be prosecuted from the allow- 
ance of a peremptory writ of mandamus after its com- 
mands have been performed. The opinion there contains 
no discussion of the point on principle and no reference 
to any of the authorities above reviewed, while anything 
in its favor in O’Hara v. MacConnell, 93 U. S. [8 Otto], 
150, on which it relies, is rendered clearly inapplicable by 
later decisions of the federal supreme court. Mills v. 
Green, 159 U. S., 651, and cases there cited. 

There is still another ground upon which it would seem 
that the case might be disposed of. The term which re- 
spondent was serving when the writ was issued has ex- 
pired. At the hearing in January, 1901, he testified that 
he had held the office of director “two years last annual 
meeting.” His term must have ended, therefore, at the 
annual meeting in June, 1901. Compiled Statutes, ch. 79, 
subdiv. 3, sec. 1.7 We can not presume that he was re- 
elected, and there is no showing or intimation that he was. 
The case, therefore, would seem to fall within the rule of 
Hdgerton v. State, 50 Nebr., 72, where, because respond- 
ent’s term of office had expired, it was declared that “there 
is presented upon the record no existing substantive matter 
of right of plaintiff in error for our consideration.” See, 
also, State v. Grand Jury, 37 Ore., 542; People v. Common 
Council, 82 N. Y., 575. The rule is especially applicable 
where the aid of the appellate court is not invoked until 
after the expiration of the term. Schrader v. State, 157 
Ind., 341. The petition in error before us was filed Jan- 
uary 8, 1902. 


#13 L. R. A., 745. 
¢ Cobbey’s Annotated Statutes, sec, 11045. 
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Relator asks an affirmance and not a dismissal; but in 
our view, the case is one which requires the latter disposi- 
tion. In some of the New York and California cases above 
cited, as well as in Hdgerton v. State, 50 Nebr., 72, the 
court appears to have entered such an order on its own 
motion and without an application on the part of the re- 
lator. And in Mills v. Green, 159 U. S., 651, the rule is 
announced that: “When, pending an appeal from the 
judgment of a lower court, and without any fault of the 
defendant, an event occurs which renders it impossible for 
the appellate court, if it should decide the case in favor of 
the plaintiff, to grant him any effectual relief, the court 
will not proceed to a formal judgment, but will dismiss the 
appeal.” On the same principle we recommend that this 
error proceeding be dismissed. 


HASTINGS AND KiIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the error proceeding is 
DISMISSED. 


BROUGHAM STEVENSON Er AL. V. I'RANCIS C. MORGAN ET AL 
FILED JANUARY 21, 1903. No. 12,576. 
Commissioner’s opinion, Department No. 1. 


1. Bond: StaruTeE UNDER WHICH IT IS DRAWN DECLARED UNCONSTI- 
TUTIONAL: Errect. A bond executed in pursuance of a statute, 
is not necessarily rendered void because the statute is after- 
ward pronounced unconstitutional. 


: CONSIDERATION: ESSENTIALS OF ComMON-LAW 
Contract: TEST oF ENFORCEABILITY. The test of the enforce- 
ability of such a bond, is whether a consideration exists inde- 
pendent of the statute; if so, and the bond has the other essen- 
tials of a common-law contract, it may be enforced. 

3. OO: SO SO: Forcrsre Entry 
AND DETAINER: RETAINING POSSESSION OF PREMISES. Recovery 
is permissible on a bond given in an appeal from a justice of 
the peace in a forcible entry and detention proceeding, though 
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the statute authorizing such bond is atterward declared uncon- 
stitutional, provided the obligor has been thereby enabled to 
retain possession of the premises. 


Error from the district court for Douglas county. Ac- 
tion upon statutory bond given in an appeal from a judg- 
ment in forcible entry and detainer. The law was declared 
unconstitutional in Armstrong v. Mayer, 60 Nebr., 428. 
The question here involved was, could a recovery be had 
upon a statutory bond where the statute was unconstitu- 
tional? Tried below before Keysor, J. Judgment for 
plaintiffs. Affirmed. 


Weaver & Giller and Kennedy & Learned, for plaintiffs 
in error. 


George W. Doane, contra. 


LOoBINGIER, C. 


This is an action on a bond given by plaintiffs in error 
in order to perfect an appeal to the district court in.a 
forcible entry and detention proceeding. More than two 
years after the execution of the bond this court, in Arm- 
strong v. Mayer, 60 Nebr., 423, declared unconstitutional 
the statute which provided for such appeals and for bonds 
in pursuance thereof. But the appellant in that proceed- 
ing had retained possession up to the time when this 
action was brought, and judgment having been rendered 
against him and his surety thereon, the cause is brought 
here by petition in error; the sole contention being that by 
reason of this annulment of the statute the bond affords 
no cause of action. 

The diligence of counsel has materially lightened the 
labors of the court in determining this question, and the 
ably prepared briefs contain most of the authorities which 
relate to it. We were at first of the opinion that there 
was some conflict among these, but a comparison of the 
cases convinces us that they may be harmonized and that 
the question before us does not involve serious difficulty. 
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We are cited to Brookman v. Hamill, 43 N. Y., 554, and 
Poole v. Kermit, 59 N. Y., 554, in support of the conten- 
tion that a bond given in pursuance of a statute afterward 
pronounced unconstitutional, is invalid. In these cases 
each bond was given to procure the release of a vessel from 
an attachment for wharfage claims. It will be seen that 
there could have been no consideration for the making of 
such an instrument unless the statute providing for it was 
valid, since the benefit obtained, viz., the release of the 
vessel, was one which the obligor was entitled to in any 
event, except as the statute authorized detention. In 
neither of these cases does the court overrule or question 
its earlier decision in Van Hook v. Whitlock,* 26 Wend. 
[N. Y.], 48, where it held that though a statute providing 
for a corporate assignment for the benefit of creditors was 
unconstitutional and void as to creditors generally, still 
those who had accepted benefits in the form of dividends 
under the statute were estopped from taking advantage 
of its invalidity. Nor in thé cases first cited is it intimated 
that the bonds in question might not have been sustained 
as common-law contracts had there been a sufficient con- 
sideration; for this principle is as well established in New 
York as elsewhere. Toles v. Adee, 84 N. Y., 222; Ryan v. 
Webb, 39 Hun [N. Y.], 485; Goodwin v. Bunel, 6 Civ. 
Pr. Rep. [N. Y.], 226. We can not, therefore, interpret the 
cases relied on as holding that any statutory bond becomes 
invalidated when the statute is annulled. These must be 
understood as applicable only to such bonds as were there 
in controversy, which were dependent for a consideration 
entirely upon the validity of the statute. 

Plaintiffs in error also rely on Byers v. State, 20 Ind., 
47, where recovery was denied on a bond given in the 
course of bastardy proceedings in order to prevent de- 
fendant’s incarceration. The court held that the sections 
of the statute which required such a bond were unconstitu- 
tional, and said (p. 49): “Such a bond is without a valid 
consideration, and that fact is a bar to an action upon 

#37 Am. Dec., 246. ° 7 
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it.’ It will be seen that here also the annulment of the 
statute left the instrument sued on without any legal basis 
of recovery. The fact that by executing it the defendant 
was enabled to retain his liberty afforded him no priv- 
ileges' which he was not all the time entitled to, since, as 
it developed, there was never any authority for his im- 
prisonment. But in the earlier case of Spader v. Frost. 
4 Blackf. {Ind.], 190, a bond which procured the release 
of one lawfully imprisoned was held good as a common- 
law obligation, though the court recognized that it might 
have been insufficient under the statute. A similar doc- 
trine is announced in other Indiana cases and is not dis- 
approved, but on the contrary is expressly recognized in 
the case cited by defendant in error. State v. Lynch, 6 
Blackf. [Ind.], 395; Marshall v. State, 8 Blackf. {Ind.], 
162; Thompson v. Wilson, 1 Blackf. (Ind.], 358. Moreover, 
a distinction is drawn between “bonds which may be en- 
forced as common-law obligaticns between individuals” 
and “bonds executed to the state for the appearance of 
persons charged with criminal offenses.” State v. Fraser, 
165 Mo., 242, 261; Dickenson v. State. 20 Nebr., 72. In the 
latter case, Conn, J., makes a distinction between bonds 
like that involved in Byers v. State, 20 Ind., 47, and “ap- 
peal and forthcoming bonds,” which include the one in 
controversy. 

The cases from New York and Indiana are the only ones 
to which we are cited where bonds were held void after 
statutes authorizing them had been declared unconstitu- 
tional, We may now refer to some instances where re- 
covery has been allowed on such bonds. In Danicls v. 
Tearney,* 102 U. S., £15, the action was on a bond author- 
ized under the Virginia secession ordinance, which pro- 
vided that by giving a bond a debtor might prevent the en- 
forcement of execution against him. The court in the case 
cited pronounced the statute void, but held that inasmuch 
as the obligor had enjoyed its benefits by obtaining a stay 
of execution he was estopped to question its validity. The 


~¥26 L. Ed., 187. 
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language used is peculiarly applicable here: “It is well 
settled as a general proposition, subject to certain excep- 
tions not necessary to be here noted, that where a party has 
availed himself for his benefit of an unconstitutional law, 
he can not, in a subsequent litigation with others not in 
that position, aver its unconstitutionality as a defense, al- 
though such unconstitutionality may have been pronounced 
by a coinpetent judicial tribunal in another suit. In such 
cases the principle of estoppel applies with full force and 
conclusive effect.” P. 421. In Ferguson v. Landram,* 
1 Bush [Ky.], 548, 5 Bush [Ky.], 230, it was held that a 
statute authorizing the issuance of certain bonds was un- 
constitutional but that those who had participated in pro- 
curing its passage and accepted benefits therefrom were 
estopped to deny its validity. See, to the same effeet, Van 
Hook v. Whitlock,t 26 Wend. [N. Y.], 48, already cited. 

These cases are sufficient, we think, to illustrate the dis- 
tinction between a bond which depends for its considera- 
tion solely upon the requirements of the statute, as in the 
cases cited by plaintiffs in error, and one which rests upon 
a consideration of its own. In the latter, the benefits al- 
ready enjoyed by the obligor are not taken away by the 
annulment of the statute, and, in the language of Pounp, 
©., in State v. Paxton, 65 Nebr., 110, 123, it “may neverthe- 
less be upheld as a common-law contract, if otherwise un- 
objectionable.” See, also, 5 Cyclopedia of Law and Pro- 
cedure, 748, note 13; 8 Century Digest, sec. 40. This dis- 
tinction is recognized in Brounty v. Daniels, 23 Nebr., 162, 
which was an action on a bond given in a supposed appeal 
from the county court in a case where no judgment had 
actually been rendered. It was held, in effect, that there 
was no consideration for the bond because no execution 
could have been issued. But the court also recognizes and 
reaffirms the earlier cases of Gudtner v. Kilpatrick, 14 
Nebr., 347, and Adams v. Thompson, 18 Nebr., 541, which 
hold, in substance, that after the benefits of such a bond 


*96 Am. Dec., 350. 
437 Am. Dec., 246. 
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have been accepted and enjoyed, the obligor is estopped to 
question its recitals that an appeal has been perfected. To 
these have since been added Dunterman v. Storey, 40 Nebr., 
447; Flannagan v. Cleveland, 44 Nebr., 58. See, also, 
Thompson v. Rush, 66 Nebr., 758. The basis of distinc- 
tion between these two lines of cases is the consideration. 
If it exists, the instrument may be enforced like any other 
contract and the annulment of, or departure from, a 
statute providing for it is not fatal. If, on the other 
hand, the consideration is absent, the instrument, like any 
other nudum pactum, affords no basis for recovery. 

In the case at bar the principal obligor on the bond was 
enabled by means of it to retain possession of the premises. 
At the time of the trial below, in February, 1901, he had 
occupied them for nearly three years following the execu- 
tion of the bond. As one condition of the bond sought to 
be enforced was payment of rent, it will be seen that the 
obligor’s promise was supported by a sufficient considera- 
tion, and this, without taking into account the fact that 
he also obtained pro forma, at least, a review of the 
justice’s judgment in the district court. Indeed, it can not 
be doubted that if the instrument in controversy be de 
nied the character of a bond at all and be treated simply 
as an agreement to pay rent in consideration of the oc- 
cupancy of the premises, recovery must be allowed. We 
can reach no other conclusion than that the case at bar 
belongs to the class, above reviewed, where the bond rests 
upon a consideration of its own and where the unconsti- 
tutionality of the statute can not affect the right of re 
covery. 

We are cited to Steele v. Crider, 61 Fed. Rep., 484, but 
so far as this holds that a bond given to perfect an appeal 
where none can be taken is invalid, it conflicts with Gudt- 
ner v. Kilpatrick, 14 Nebr., 347, and Love v. Rockwell, 1 
Wis., 331. The same may be said of Jabine v. Oates, 115 
Fed. Rep., 861. We are also cited to Caffrey v. Dudgeon, 
38 Ind., 512, and State v. Winninger, 81 Ind., 51, holding 
that bonds taken by a justice of the peace in cases beyond 
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his jurisdiction are void. The distinction between these 
cases and the one at bar is obvious. There the taking of the 
bond was, in effect, prohibited; for the justice was forbid- 
den to act in matters beyond his jurisdiction. In this case 
the annulment of the statute merely leaves the bond with- 
out a statutory authority and does not make its execution 
illegal or leave it in any worse plight than if the statute 
had never been enacted. We therefore recommend that 
the judgment be affirmed. , 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


RED WILLOW County v. Isaac M. SMITH. 
Firep JANUARY 21, 1903. No. 12,404. 
Commissioner’s opinion, Department No. 1. 


1. Officer: Frrs: SeRvVIcCE RENDERED WirTHOUT FEE. An officer can 
not charge fees not authorized by statute for services per- 
formed, and any service rendered for which no statute author- 
izes a fee must be performed gratuitously. 


2. Sheriff: Distress Warrant. Under the revenue laws of this 
state, a sheriff in whose hands the county treasurer has placed 
a distress warrant can not charge the county a fee of fifty 
cents for a return upon such warrant, “No property found.” 


Error from the district court for Red Willow county. 
Claim against a county for fees as sheriff, on distress war- 
rants, where no collection has been made. Tried below be- 


fore Norris, J. Judgment on demurrer for plaintiff. Re- 
versed. 


W. R. Starr, for plaintiff in error. 


Webster S. Morlan, contra. 
Syllabus by court; catch-words by editor. 
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KIRKPATRICK, C. 


This is an action brought by defendant in error against 
plaintiff in error, Red Willow county. The facts suffi- 
ciently appear from the petition filed in the district court, 
the material portions of which are as follows: “On [and] 
between the 2nd day of February, 1899, and the 4th day 
of January, 1900, the plaintiff was the duly appointed, 
qualified and acting deputy sheriff of Red Willow county, 
Nebraska; that on and between said 2nd day of february, 
1899, and the 4th day of January, 1900, there were issued 
by the county treasurer of said Red Willow county two 
hundred distress warrants for delinquent taxes; that said 
distress warrants were, by said county treasurer, duly de- 
livered to the plaintiff as such deputy sheriff for collection ; 
that upon receiving said distress warrants the plaintiff 
made diligent search for property whereon to levy the same, 
but was unable to find any property in said county subject 
to levy under said distress warrants. Thereupon plaintiff 
indorsed upon each of said distress warrants his return 
that he was unable to collect the same for want of prop- 
erty upon which to levy, and returned the same to the 
county treasurer of sa'd county; that at the time of mak- 
ing the return of said warrants as aforesaid, the plaintiff 
also indorsed upon cach of them his fees for making said 
searches and returns amounting to the sum of fifty cents on 
each warrant.” In addition to the foregoing, the petitioner 
recited the filing of the claim before the board of county 
comniissioners of the county, and their rejection and dis- 
allowance of the claim; a copy of the claim being attached 
to and made a part of the petition. To this petition plain- 
tiff in error filed a general demurrer, which was by the 
trial court overruled. Plaintiff in error declining further 
to plead, and electing to stand upon its demurrer, judgment 
was entered against the county in favor of defendant in 
error in the sum of $100 and costs, being the amount 
prayed for in the petition. The one question presented in 
this court is the correctness of the action of the trial court 
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in overruling the demurrer. ‘To determine this question 
the county prosecutes error to this court. 

It is well settled in this state that an officer can charge 
only such fees for the performance of services as are al- 
lowed by law, and that services performed by an officer for 
which the statute does not expressly authorize a charge 
must be performed gratuitously. Stoner v. Keith County, 
48 Nebr., 279; State v. Afeserve, 58 Nebr., 451. We lave 
made a careful examination of the statute and are unable 
to find any authority under which the fees recovered by 
defendant in error in the trial court can be legally col- 
lected, either by the county treasurer or the sheriff acting 
under his direction. The principle involved in this case 
was before this court in Kane v. Union P. R. Co., 5 Nebr., 
105, where it was said: “Under the revenue laws, a collec- 
tor of taxes has not the right to demand and receive from 
the taxpayer the commissions and five per cent. penalties, 
unless he has made a ‘distress and sale’ of the taxpayer’s 
property in payment of his taxes. A mere levy and pay- 
ment without sale do not entitle the officer to these pen- 
alties.” In that case a levy had been duly made upon per- 
sonal property of the delinquent tax debtor. Payment 
was afterwards made by him and the levy discharged. It 
was held that the sheriff was not entitled to the commis- 
sions and the penalties unless in addition to making a 
levy he had also made a sale. Whether a deputy sheriff, 
such as defendant in error alleges himself to be, could 
recover fees from the county in any case without averments 
in his petition in addition to those set out, may well be 
doubted; but it is clear that under the statute and the 
state of facts as disclosed by the petition, even the sheriff, 
to whom the distress warrants might properly have been 
delivered, would not be entitled to compensation from the 
county for a return made upon such warrants that no 
property had been found. Experience has demonstrated 
that a large amount of personal-property taxes is never 
collected. This was in contemplation of the legislature 
when it made provision for relieving the county treasurer 
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and his bondsmen under certain circumstances from liabil- 
ity for failure to collect such taxes. It is very apparent 
that if a county treasurer were permitted to issue distress 
warrants against persons who were unable to pay their 
personal-property tax, many of whom might not even be 
residents of the siate, much less residents of the county at 
the time the distress warrant was issued, and charge up 
to the county a fee of fifty cents for making a return upon 
such warrant that no property was found, it would lead to 
consequences not contemplated by the legislature. An 
arrangement like this would be to offer a premium to the 
county treasurer to increase his own fees at the expense of 
the public without increasing the public revenues; and if 
the county treasurer could not himself charge such fees, it 
is apparent that a sheriff, to whom such distress warrants 
had been delivered, could not. It is clear that the petition 
wholly fails to state a cause of action. The demurrer 
should have been sustained. The judgment of the trial 
court in overruling the same is wrong. It is therefore 
recommended that the judgment be reversed and the cause 
reinanded. 


Hastines and Lopinerer, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded. 

REVERSED AND REMANDED. 


Nore.—Fees of Sheriff—Justice of the Peace—A public officer who is 
paid solely by fees takes and holds his office cum onere; that is, he 
accepts his office with its benefits and burdens. He can claim no com- 
pensation for any service not specifically provided by statute. The 
law recognizes no compensation as reasonable, where the statute 
provides none. In some cases the rule may operate harshly, but 
the remedy, if any is needed, rests with the legislature alone. The 
court has no power either to make or amend fee-bills. Murfree, 
Sheriffs, sec. 1082a. Fees of a sheriff are purely statutory; that officer 
received no fees at common law; hence an action will not lie, at the 
instance of a sheriff, for a recovery quantum meruit, for fees; and 
an agreement between a constable and judgment creditor, for the 
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payment of a sum in excess of the statutory fees allowed for serv- 
ing an execution, is void as against public policy. Wéilcorson v. 
Andrews, 66 Mich., 553. See, also, State v. Kinne, 41 N. H., 238. 

In Michigan a justice of the peace agreed with an attorney that 
he would charge no fees in certain cases, unless the judgment was 
eollected. The justice afterward sued the client for fees in sundry 
suits. Verdict and judgment for defendaut. On review the court 
said: ‘“‘We entirely agree with the claim that such a contract is in 
direct violation of public policy. It was an agreement which made 
plaintiff’s right to fees depend on whether or not he gave judgment 
for the party suing before him. It would be difficult to conceive 
any more palpable violation of judicial duty. But it is a remarkable 
claim that, where work is done under such a contract, the contract 
may be treated as null, and the services regarded as rendered prop- 
erly. No one can use a void contract as a means of getting better 
terms than he could have claimed under it. The whole transaction 
is covered by the same taint, and must be treated as beyond the 
protection of courts of justice.” Willemin v. Bateson, 63 Mich., 309, 
311. This case was cited with approval in Wilcorson v. Andrews, supra. 
It is plain to any lawyer that the gist of the holding in Willemin v. 
Bateson is that a justice of the peace, who agrees with a party plain- 
tiff to claim no fees unless the judgment is collected, can collect no 
fees at aJl. As such agreements are not unusual, this case should be 
observed with care. 

A sheriff or regular constable who holds a warrant for the arrest 
of an offender, can not recover a reward offered for his apprehension. 
This is on the principle that it is against public policy to allow any 
man to recover a reward for doing his duty as a public officer. 
Murfree, Sheriffs, sec. 1090, and authorities cited in note. ‘ 

A constable of Le Sueur county, Minnesota, received a warraut 
delivered to him by a justice of the peace and, as such constable, 
traveled 800 miles in pursuit of a criminal, for the purpose of 
arresting him, but failed to apprehend the criminal. Thereafter 
plaintiff duly presented a verified bill for $80, for such services, 
which was disallowed by the board of county commissioners. The 
case was before the supreme court. Gilfillan, C. J., delivered the 
opinion, and said, inter alia: “As he [the constable] is required 
to make diligent endeavor to serve any warrant placed in his hands, 
his duty.is not to be measured by his success. Traveling in making 
such endeavors when he is unable to make service is a similar service 
to traveling when he succeeds, and it is just as much his duty to per- 
form it, and when performed in good faith he is in justice 
as much entitled to compensation for it.” Davis v. County of Le Sueur, 
37 Minn., 491, 492, 35 N. W. Rep., 364. Under the Minnesota statute, 
a constable was entitled to ten cents a mile for “traveling in making 
any service upon any writ or summons.” See General Statutes of 
Minnesota (1878), chapter 70, section 11. The penal Code of Minne- 
sota, sections 104, 105, makes willful neglect or refusal in any such 
officer to perform his statutory duty a misdemeanor. The statute 
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regulating the fees of a Minnesota constable, did not expressly allow 
mileage, whether the warrant be served or not. Compare the Min- 
nesota with the Nebraska statute. 

A sheriff is not entitled to mileage on a personal-tax warrant 
returned no property found. Service of the writ is the actual per- 
formance of the duty commanded by it; and when there is no 
performance of the duty, from whatever cause, there is no service. 
Labette County v. Franklin, 16 Kan., 450; Brewer, J. The Kansas stat- 
ute provided fees for service and return, and that no officer shall re- 
ceive any fees for constructive services or mileage in any ease. A 
subsequent opinion® by the same judge allowed twenty-five cents for 
@ return of personal-tar icarrant no property found, but disallowed 
inileage, citing his former opinion in Labette County v. Franklin, supra. 
Thralis v. Sumner County, 24 Kan., 594, opinion by Valentine, J., re- 
affirms the former decisions. 

Section 9 of the Statutes of 1869-70, page 148, which provides that 
the sheriff may charge “for mileage in any criminal case or proceed- 
ing,” does not authorize him to charge mileage for other traveling 
than that which is expressly mentioned in the statute, but simply 
fixes the rate which may be charged when mileage is allowed by 
any other law or statute; the statute does not allow mileage for 
traveling in different directions in looking for one charged with a 
crime, who is not arrested. Broughton v. Santa Barbara County, 65 
Cal, 257, 

A constable is not entitled to fees for traveling to serve a criminal 
warrant, unless the service is actually made, though the party 
sought to be arrested can not be found. The rule is probably with- 
out exception that no fees are allowed to any officer for traveling 
to serve process unless the service is actually made. The principle 
is entirely settled, and it is one of sound policy. lt excites to vigi- 
lance and fidelity, whereas the opposite rule would afford a strong 
temptation to remissness and fraud. Ea parte Wyles, 1 Denio [N. 
Y.J, 658. 

Under a statute fixing the sheriff’s fee “for traveling to serve 
criminal process; at ten cents per mile for every mile actually trav- 
eled,” the sheriff can not charge, in addition to such statutory fee, 
for personal expenses, hotel bills, railroad fare, team hire, etc., while 
traveling to serve criminal process. Crocker v. Brown County, 35 Wis., 
284.—W. F. B. 


*Titus v. Howard County, 17 Kan., 363. 
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JOHN GRANT v. COMMERCIAL NATIONAL BANK OF OMAHA. 
FILED JANUARY 21, 1903. No. 12,408. 
Commissioner’s opinion, Department No. 1. 


1. Default: DemMuURRER: PRESUMPTION. Where it appears that a de- 
fault was entered by the district court in an action upon the 
same day on which defendant filed a general demurrer to the 
petition, and it does not appear that the demurrer was on file 
at the time the default was entered, and further that defend- 
ant did not call the attention of the district court to the fact, 
if it was such, that a demurrer was on file, it will be presumed 
on error that the trial court acted regularly, and that the 
default was entered before the filing of the demurrer. 


2. Demurrer: MOTION TO MAKE MORE DEFINITE AND CERTAIN. Objec- 
tions going to the formal detects of a pleading can not be 
raised by demurrer, but must be raised by motion asking a 
more definite and specific statement. 


3. Demand Note: AcTion. In an action on a demand note, the fail- 
ure to allege a demand before suit brought, will not be held 
fatal after judgment. 


Error from the district court for Douglas county. Ac- 
tion to foreclose a lien. ‘Tried below before Estee, J. 
Judgment for plaintiff. Affirmed. 


Hall & McCulloch, for plaintiff in error. 
Westel W. Morsman, contra. 


KIRKPATRICK, C. 


This is a suit brought in the district court for Douglas 
county to foreclose a lien upon eighty-two and a half shares 
of the capital stock of the Grant Paving Company, which 
certificates had been pledged as security for the payment 
of three promissory notes aggregating the sum of $5,000. 
The suit was brought on the 16th day of August, 1901, and 
plaintiff in error, defendant below, was required to answer 
on or before September 17, 1901. On October 23, 1901, a 
decree was entered by the trial court, foreclosing the lien 
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and ordering that the stock be sold by the sheriff for satis- 
faction of the amount due, which was duly found and ad- 
judged against plaintiff in error. Error is prosecuted to 
this court from such judgment. It is alleged that there is 
error in the judgment of the trial court in this: First, that 
the trial court improperly entered judgment by default 
against plaintiff in error on October 23, 1901, at which 
time, it is alleged, plaintiff in error had on file a demurrer 
to the petition, no action having been taken thereon by the | 
court ; second, that the trial court erred in entering judg- 
nient because the facts stated in the petition were not suffi- 
cient to constitute a cause of action; and, third, that the 
decree of the trial court is contrary to law. 

It is disclosed by the record that on October 28, 1901, 
and on the same day the default was entered, plaintiff in 
error filed in the office of the clerk of the district court a 
general demurrer to the petition. A copy of the appear- 
ance docket, which has been made a part of the record, dis- 
closes that the «lecree of foreclosure, properly signed by the 
trial judge, was filed in the office of the clerk before the 
demurrer of plaintiff in error was filed. In the decree en- 
tered by the court is found this language: “This cause 
coming on to be heard on this 23d day of October, 1901, and 
it appearing to the court that the defendant John Grant 
has been duly and legally served with summons, command- 
ing him to appear and plead herein, and it further appear- 
ing that the said defendant John Grant has failed to ap- 
pear and plead herein within the time allowed by law and 
the rules of this court, he is now adjudged to be in default 
for want of any appearance, and default is hereby entered 
against the defendant John Grant.” It is contended on be- 
half of plaintiff in error that the demurrer was in fact filed 
in the morning of October 23, and before the entry of the 
decree. If this is true, it does not so appear in the record. 
It is the settled rule that error must affirmatively appear. 
It can never be presumed. The trial court found and ad- 
judged plaintiff in error to be in default for want of any 
appearance, and this finding must be taken as true, espe- 
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cially in the absence of any showing that the demurrer was 
actually on file in the clerk’s office when the decree was 
entered. Again, it is disclosed that plaintiff in error did 
not in any manner bring this question to the attention of 
the trial court. If a motion had been filed, calling the 
attention of the trial court to the fact, if it was a fact, that 
the demurrer was properly on file when the default was 
entered, we have no doubt that the default would have been 
set aside and plaintiff in.error have been given a hearing on 
his demurrer. It is very clear from the record before us 
that the first contention of plaintiff in error can not be 
sustained. : 

Is the judgment erroneous because of failure to state a 
cause of action in the petition? The petition sets up the 
execution and delivery of the promissory notes by plaintiff 
in error to defendant in error, copies of the notes being set 
out, and also alleges that “each one of said promissory 
notes aforesaid is now wholly due and unpaid.” It is dis- 
closed by the petition that one of these notes was a demand 
note, and there is no allegation that a demand had been 
made. Again, itis urged that there is no allegation setting 
out the agreement under which it was proposed to sell the 
shares of stock. Regarding the first contention, it may be 
said that it does not appear to be necessary that the demand 
be alleged in order to entitle plaintiff to recover on a 
promissory note payable on demand. As to the other 
proposition, it seems rather to be an objection going to the 
certainty and particularity of the allegations, and as such, 
comes too late after judgment. Plaintiff in error, if he 
desired a more specific and certain statement, should, by 
proper application, have asked the trial court to require 
a more definite and specific statement. Neither of these 

contentions can. be sustained. 

It is next contended that the decree is not according to 
law, because it in terms directs the sheriff to assign and 
transfer the shares of stock to the purchaser before it con- 
tains the provision that the sale must be reported to the 
trial court. That portion of the decree is in the words fol- 
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lowing: “And it is further ordered, adjudged and decreed 
that the plaintiff be allowed to bid for and purchase said 
shares of stock at said sale, and the said sheriff is hereby 
ordered to assign and transfer said shares to the purchaser 
thereof at said sale by writing indorsed on the back of 
or attached to said certificates, and to report said sale to 
this court, and that this cause be retained for such other 
and further proceedings as the parties hereto may be en- 
titled to take.” We are of opinion that the objections 
of plaintiff in error in this regard can not be sustained. 
The mere fact that that portion of the decree directing the 
sheriff to transfer the stock is made to appear before the 
provision directing the sheriff to report the sale to the 
trial court is wholly immaterial. Plaintiff in error filed 
no motion for a new trial, and did not in any way seek to 
bring any of the alleged defects to the attention of the trial 
court. In this state of the record, this court will certainly 
not presume error for any of the reasons urged. While it 
may probably have been unnecessary for plaintiff in error 
to file a motion for a new trial in order to review the errors 
complained of, a munch better practice, particularly under 
the facts herein, would have been to cal] the attention of 
the trial court to the matters complained of, and to have 
given that tribunal an opportunity to rectify such errors as 
might upon a hearing have appeared. 

There seems to be no error in the record, and it is there- 
fore recommended that the judgment of the trial court be 
affirmed. 


HASTINGS and Losineier, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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HERMAN GRGoSS V. CHRISTIAN T°. SCHEEL. 


CHRISTIAN T°. ZIEMAN V. CHRISTIAN I*, SCHEEL. 
FILED JANUARY 21, 1903. No. 12,507. 
Commissioner’s opinion, Department No. 2. 


1. Conversion: DEMAND: EvIpENCE. In an action to recover damages 
for the conversion of goods, the only purpose of a demand ‘is 
to establish the fact of a conversion. Where a wrongful con- 
version is established by other testimony a demand need not 
be shown. 

2. Reply: Answer: DEFECTIVE PLEADING: MOTION: WAIVER: DENIAL 
IN REPLY OF ALLEGATIONS IN ANSWER INCONSISTENT WITH PLAIN- 
TIFF’s PETITION. A reply to an answer denying each and every 
allegation contained in the answer inconsistent with the state- 
ments of plaintiff’s petition is defective, and an insufficient 
denial of the allegations of the answer, and, upon a motion to 
make more specific, will be held bad, and unless amended so as 
to conform to the Code will be treated as no denial. But if 
upon such denial the parties go to trial treating it as a sufficient 
denial, 1t must be so treated in all stages of the case. Herduan 
v. Marshall, 17 Nebr., 252, approved and followed. . 


3. Evidence: MerwoRANDUM. A memorandum in the form of an in- 
ventory of goods may be used by a witness to refresh his 
memory in order to enable him to testify as to the particular 
items of a stock of goods, and their value, which he claims has 
been converted. And an itemized statement in the form of a 
memorandum of goods purchased and added to the stock de- 
scribed in the inventory may be used in the same manner and 
for the same purpose, and where the witness testifies that he 
inade such memoranda himself and that they are correct, they 
may be introduced in evidence to corroborate his testimony. 


‘ CasH REGISTER: USE By WITNESS. Where a 
memorandum is kept in connection with a cash register, upon 
which, in the usual course of business, are entered all of the 
sales in a mereantile establishment, both cash and credit, at 
the time when such sales are made, it may be used by a witness 
to refresh his memory as to the amount of goods sold; and 
when he can testify, as a matter of fact, that such memorandum 
is correct, it may afterwards be put in evidence, not to prove 
anything of itself, but as a detailed statement of the items 
testified to by the witness. 


5. Evidence. Evidence examined, and held sufficient to sustain the 
verdict. 


Syllabus by court; catch-words by editor. 
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6. Action for Conversion: VERDICT: EVIDENCE: JUDGMENT. Where 
an action is brought against several persons for the conversion 
of a stock of goods and a verdict is rendered against all of 
them, and the evidence is not sufficient to sustain it as against 
one or more of them, their motion for a new trial may be prop- 
erly sustained, and judgment rendered on the verdict against 
the other defendants. Hayden v. Woods, 16 Nebr., 306, approved 
and followed. 


Erzor from the district court for Saline county. Action 
for the conversion of a stock of goods. Tried below before 
Stusss, J. Verdict for plaintiff. Each defendant moved 
for a new trial. Judgment on the verdict against Herman 
Gross and Christian Zieman, from which judgment they 
separately bring error. A/firmed. 


George H. Hastings, William G. Hastings and Robert 
Ryan, for plaintiffs in error. 


Fayette I, Foss and A. R. Scott, contra. 


BARNES, C. 


This case was commenced in the district court for Saline 
county by Christian Scheel against Herman Gross, Ernst 
Gross, Otto Lindekugel and Christian F. Zieman, to recover 
the value of a certain stock of goods consisting of hard- 
ware, tinware, saddlery, harness goods, leather, blankets, 
furniture, coffins and funeral furnishings, situated, on and 
before the 23d day of December, 1895, in a store building in 
the village of Western, in said county. It was alleged in 
the petition that on or about the 23d day of December, 
1895, the defendants obtained possession of the property, 
to wit, the goods and merchandise in the store building, 
and then and there unlawfully and wrongfully converted 
them to their own use, to the plaintiff’s damage in the sum 
of $3,500. An application was made by the defendants to 
require the plaintiff to make his petition more definite and 
certain by attaching thereto a bill of particulars, or inven- 
tory describing the goods in question, and this was ac- 
cordingly done. ‘Thereupon the defendants filed their 


VOL. 67] JANUARY TERM, 1908. 225 


Gross ¥. Scheel. 


amended answer to the plaintiff’s petition, which contained, 
first, a general denial of each and every allegation con- 
tained therein; second, it was alleged, in substance, that 
on the 8th day of January, 1896, the defendant Christian 
Zieman, by the request and solicitation, and on the pro- 
curement of the plaintiff, and with his full consent and 
participation, purchased for a valuable consideration, of 
the People’s Bank of Western, Nebraska, and its cashier, 
a stock of goods like that mentioned in the plaintiff’s peti- 
tion, but of a value not to exceed $600; that plaintiff was, 
thereby, wholly estopped to deny the title of said defend- 
ant Zieman or his grantors in said purchase; that on said 
8th day of January, 1896, the defendant Herman Gross, 
with the full knowledge and assent of the plaintiff at that 
time, for a valuable and adequate consideration, to wit, the 
sum of $600 then paid by him, purchased and received the 
said stock of goods from the defendant Christian Zieman, 
with the full knowledge and assent of the plaintiff, and 
upon plaintiff’s express declaration that he had no inter- 
est in said goods and merchandise, and that plaintiff was 
wholly estopped to assert any title therein as against the 
defendants, or cither of them. To this amended answer a 
reply was filed as follows: ‘Now comes the plaintiff and 
for reply to the said defendants’ amended answer denies 
each and every allegation in said amended answer con- 
tained that in any way conflicts or contradicts the 
allegations in plaintiff’s petition.” No motion was filed 
to require this reply to be made more definite and certain; 
it was not demurred to, and no motion was made for a 
judgment on the pleadings, but it was treated at the time 
and during the whole of the trial as though it was sufficient, 
and fully denied the allegations of the defendants’ answer. 
Upon the issues above stated the cause was tried to a 
jury and resulted in a verdict in favor of plaintiff and 
against all of the defendants for the sum of $2,107.54. 
Each of the defendants filed a motion for a new trial. 
These motions were sustained as to the defendants Ernst 
Gross and Otto Lindekugel, but were overruled as to the 
21 
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defendants Herman Gross and Christian I’. Zieman, and 
thereupon a judgment was rendered on the verdict in favor 
of the plaintiff and against the last-named defendants. 
From that judgment the defendants prosecute error to this 
court, and hereafter they will be called the plaintiffs, and 
the plaintiff in the court belew will be called the defendant. 

It was made to appear that at and before the 19th day 
of November, 1895, the defendant owned the stock of hard- 
ware, harness goods, saddlery, tinware, coffins and under- 
takers’ goods in question, and had for some years before 
that time been conducting a store in a building owned by 
his wife, situated in the town or village of Western, in 
Saline county; that he was indebted to the People’s Bank 
of Western to the amount of about $800; that the plaintiff 
Zieman had signed his notes to the bank as surety, and 
was interested in the payment thereof; that on or about the 
said 19th day of November one Butler, the cashier of the 
bank, took a mortgage from defendant upon the stock of 
goods in question as additional security for the payment 
of said debt; that immediately after the execution of the 
mortgage the bank took possession of the goods, locked up 
the store, put a notice in the window that the stock had 
been seized and was held under a chattel mortgage, and 
advertised the goods for sale. On the 23d day of Decem- 
ber following, there was an attempt made to sell the goods 
under the chattel mortgage. One Robert Gross, a brother 
of one of the plaintiffs, bid the sum of $600 for the stock, 
and the auctioneer, or person conducting the sale, struck 
it off to him. Butler, acting for the bank, thereupon re- 
tired from the store and locked it up, retaining possession 
of the key. Gross refused to make his bid good,—refused 
to accept and pay for the goods,—and the matter remained 
in that situation until the 8th day of January, 1896. On 
that day plaintiff Christian Zieman executed a bill of sale 
of the stock of goods to plaintiff. Herman Gross for the 
alleged consideration of S00. This money was turned 
over to the bank. The cashier of that institution delivered 
the key to Herman Gross, who took possession of the 


Vou. 67] JANUARY TERM, 1903. 227 


Gross v. Schecl. 


property, and has ever since retained it, and claims to own 
the same under the bill of sale from Zieman. It appears 
that the auctioneer at the sale, when Robert Gross refused 
to make his bid good and pay over the money for the goods, 
without the knowledge or consent of the defendant, and 
at a time subsequent to the 23d day of December, 1895, at 
Butler’s solicitation made out a bill of sale by which he 
purported to convey the stock of goods to the plaintiff 
Christian Zieman. It is shown, however, that the defendant 
had nothing to do with it and had no knowledge of the 
transaction. It further appears that the defendant was 
present in the bank on the 8th day of January, when Zie- 
man executed the bill of sale to Gross, and refused to sign 
it, or have anything to do with the matter. It further ap- 
pears that he made a bill of sale of his tinner’s tools to 
Gross about that time, in consideration of the payment of 
the agreed price thereof. Matters remained in that situa- 
tion until this action was commenced by the defendant to 
recover tlie value of the goods. 

1. It is contended that it was necessary for the defend- 
ant to make a demand for the possession of the goods be- 
fore he could maintain his action. Defendant admits that 
he personally made no demand, but testified that he sent 
his wife to the store for that purpose. She testifies that 
she made such demand, while plaintiff Gross testifies that 
she only demanded the possession of the defendant’s di- 
ploma, which was in the store; and we are unable to say 
that, as a matter of fact, no demand was ever made. It is 
evident that upon this conflicting evidence the jury found 
for the defendant, and such finding will not.be set aside. 
It may be suggested, however, in a case like this, where 
the defense pleaded was the ownership of the property in 
question, that no demand was necessary in order to main- 
tain the action. 

In Wright v. Greenwood Warehouse Co., T Nebr., 435, it 
was held: “In an action to recover damages for the conver- 
sion of goods, the only purpose of a demand is to establish 
the fact of conversion. Where a wrongful conversion is es- 
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tablished by other testimony, a demand need not be 
shown.” 

“When the conversion is direct, as by an illegal taking of 
the chattels, or a wrongful assumption of property, or 
a misuse of it, the conversion is complete without a de- 
mand.” 4 Am. & Eng. Ency. Law [1st ed.], p. 115. 

A demand is not necessary if the taking is tortious, or 
the actual conversion is otherwise proved. In any event, 
the jury having determined this question upon conflicting 
evidence, the plaintiffs, so far as this contention is con- 
cerned, must fail. 

2. It is claimed that the reply failed to controvert the 
new matter of defense set up in the answer, and that 
therefore judgment should have been rendered for the 
plaintiffs. It will be observed, however, that no motion 
for a judgment on the pleadings was made by them. They 
never asked to have the reply made more definite and cer- 
tain, but upon the trial of the case treated it as amply 
sufficient to put in issue the averments of the answer, It 
“has been repeatedly held by this court that where the 
pleading has been thus treated by a party he can not take 
advantage of its insufficiency after trial. 

In Albion Milling Co. v. First Nat. Bank of Weeping 
Water, 64 Nebr., 116, it was held that where an answer 
is faulty, but is replied to, and treated by the plaintiff 
as sufficient during the whole trial and proceedings, the 
court should refuse to instruct a jury, at the plaintiff’s 
request, that certain of the facts alleged in the petition 
were not denied by such answer. 

In Rosenbaum v. Russell, 35 Nebr., 518, it was 
decided that an answer, although faulty, will be held to 
be sufficient when assailed for the first time by a motion 
for a new trial. 

In Herdman v. Marshall, 17 Nebr., 252, this court, hav- 
ing under consideration a question identical with this one, 
said: “A reply to an answer denying each and every alle- 
gation contained in the answer inconsistent with the state- 
ments of plaintiff’s petition, is defective and an insufii- 
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cient denial of the allegations of the answer, and upon 
motion to make more specific will be heid bad; and unless 
amended so as to conform to the Code will be treated as 
no denial. But if upon such denial the parties go to trial, 
treating it as a sufficient denial, it must be so treated in all 
stages of the case.” 

In this case the reply to the answer was treated as suffi- 
cient during the trial in the district court, and the objec- 
tion is made to it for the first time in plaintiffs’ brief. The 
objection comes too late. The pleadings will be treated in 
this court in the same way they were treated by the parties 
in the trial court. The plaintiffs are not entitled to a new 
trial on this ground. 

3. It is urged that the court erred in admitting Exhibits 
A and B in evidence over plaintiff’s objections, Exhibit A 
appears to be a copy of the bill of particulars, or inven- 
tory, attached to the petition in the court below at 
their request. Itis nota book account, but is an inventory, 
taken by the defendant of the stock of goods in his store 
on the Ist day of January, 1895. After he had testi- 
fied to the value of the goods in question, he was 
permitted to introduce this inventory to corroborate his 
statement and show the particular items of goods which 
he claimed had been converted. After the introduction of 
this inventory, defendant testified as to the amount of 
goods purchased by him and placed in the store after the 
inventory, Exhibit A, was made out. Exhibit B is an 
itemized statement of the goods purchased and added 
to the stock described in Exhibit A. The defendant thus 
established the amount of govds, kind and value, that he 
would have had in stock at the time they were alleged to 
have been converted by the plaintiffs, if no sales had been 
made. These exhibits were not book accounts, therefore 
plaintiffs’ objection to them on that ground is not tenable. 
They, rather, come under the head and designation of a 
memorandum made by the witness himself, and were 
therefore admissible in evidence after the witness had 
testified that he made them, and that they were correct at 
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the time they were made. It was proper for the witness 
to refresh his recollection from these documents, and after 
testifying to the facts contained therein, and that they 
were correct, it was proper to receive them in evidence to 
corroborate his testimony. It has been held, where a stock 
of goods is wrongfully seized, and an action is brought to 
recover for the conversion, as there are thousands of items 
and no witness could carry all of them in his mind and 
the value to be attached to them, that in such a case a 
witness may make a list of all the items and their value, 
and he may aid his memory, while testifying, by said list. 
He must be able to state that all of the articles named in 
the list were seized, and they were of the value stated 
therein, and he may use the list to enable him to state the 
items. After the witness has thus testified, the memor- 
andum which he has used may be put in evidence, not to 
prove anything of itself, but as a detailed statement of 
the items testified to by the witness. The manner in which 
the memorandum, in such a case, may be used, is very 
much in the discretion of the trial judge. Bradner, Evi- 
dence [2d ed.], p. 470; St. Paul Fire & Marine Ins. Co. v. 
Cotthelf, 35 Nebr., 351. We hold, therefore, that these ex- 
hibits were properly admitted in evidence. 

4. Itis next contended that the court erred in admitting 
in evidence Exhibits C, D, E and F. It was made to 
appear when these exhibits were offered, that in the usual 
course of defendant’s business he kept and used a cash 
register, with an attachment thereto which contained a 
roll of paper upon which every sale of goods which oc- 
curred was entered; that every time payment was made 
therefor it was entered on the roll, and the money was 
turned into the cash register; that in case the sale was on 
credit the roll above described was the first place where 
the charge was made against the purchaser. The above- 
mentioned exhibits were the rolls used in connection with 
this cash register, from the date when the inventory, Ex- 
hibit A, was taken, to the time when the goods were 
seized and taken from the possession of the defendant 
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under the chattel mortgage given to the bank. These rolls 
were introduced for the purpose of showing the amount of 
sales, both in cash and on credit, and, as stated by the de- 
fendant in his evidence, contained an accurate account of 
all sales of goods made during the time they were so 
kept, which he knew to be correct; that the entry on 
these rolls had been made either by himself or his clerk 
in the usual course of business. These exhibits, composed 
of said memoranda, were offered to show the amount of 
goods sold, and the decreased value of the stock by reason 
of such sales, and were competent evidence to be received 
for the purpose for which they were introduced, under the 
rule above announced. And we hold that they were prop- 
erly received in evidence, and the plaintiffs are not en- 
titled to a new trial on that ground. 

5. Many other assignments are discussed under differ- 
ent heads, but all of them bear upon the question of the 
sufficiency of the evidence to sustain the verdict. An ex- 
amination of the bill of exceptions discloses that there 
was some conflict in the evidence but that it is sufficient to 
sustain the verdict. It was clearly established that there 
was no sale under the chattel mortgage; that the person 
who attempted to make the sale, after it was over and the 
bidder to whom the govds had been struck off had refused 
to make his bid good, had, without the knowledge or con- 
sent of the defendant, assumed to make a bill of sale 
thereof to the plaintiff Christian F. Zieman, It is estab- 
lished bevond question that Zieman never purchased the 
goods at the cliattel mortgage sale; that for some days he 
refused to have anything to do with the matter, but at 
last was persuaded by Butler, the cashier of the bank, and 
others, to take the bill of sale from the auctioneer and con- 
vey the goods to the plaintiff Gross. This he did, and 
no one contends that the defendant, Scheel, ever gave anv 
direct authority therefor. Some of the witnesses testified 
that Scheel was present at the bank when Zieman exe- 
cuted the bill of sale to Gross. No one, however, pretends 
to say that Scheel gave his direct consent thereto or said 
anything about it. It is contended, however, that he gave 
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his consent by his mere presence and failure to object. 
Scheel testifies that he did chject, that they asked him to 
sign a bill of sale and he refused to do so. It can not be 
contended that the bank, by virtue of the chattel mort- 
gage, had any right to procure the bill of sale to be made 
from Grimm, the person who conducted the sale, to Zie- 
man. It is evident that Zieman had no authority under 
the chattel mevtgage, or any of the proceedings in relation 
to its attempte.l foreclosure, to take possession of the 
goods. By his bill ot sale to Gross he conveyed no title to 
him, andl, so far as it appears, the action of Zieman and 
Gross amounted to a conversion of the property in ques- 
tion. The defendant gave evidence of the value of the 
goods, which was not disputed, and his wife testified that 
she made a demind for the possession thereof from the 
plaintiff Gross. We are therefore unable to say that the 
verdict of the jury was not supported by the evidence, or 
that it was clearly wroug, and for that reason it will not 
be set aside. 

6. Lastly, it is contended that the court erred in sus- 
taining the motions of two of the defendants for a new 
trial. The evidence shows that neither Ernst Gross nor 
Otio Lindekugel ever intermeddited with the defendant’s 
stock of goods in any manner. They were present when 
Zieman gave the bill of sale to Herman Gross, but took 
no part in the transaction, and had no interest therein. 
The evidence was not sufficient to sustain a verdict against 
either of them, and their motion for a new trial was prop- 
erly sustained. Hayden v. Woods, 16 Nebr., 306. 

An examination of the instructions discloses that the 
questions involved in this case were correctly submitted 
to the jury. The case seems to have been fairly tried, and 
we recommend that the judgment of the district court be 
affirmed. 


OLDHAM and Pounp, CC., concur. 
By the Court: For the reasons given in the foregoing 
opinion the judgment of the district court is 
AFFIRMED. 
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W. M. WaRNER, ADMINISTRATOR OF THE ESTATE OF LEOAN 
RICHARDSON, DECEASED, Vv. MOpERN WOODMEN OF 
AMERICA, 

FILED JANUARY 21, 1903. No. 12,529. 
Commissioner's opinion, Department No. 2. 


1. Member of Fraternal Beneficial Society: Property IN CER- 
TIFICATE: TRUST IN Favor OF EsTATE OR CREDITORS. A member 
of afraternal beneficial society has no such interest or prop- 
erty in the proceeds of a certificate therein, as will impress 
such proceeds with a trust in favor of his estate or his creditors. 


2. Provision of Certificate: Wrpoow: HEIR: Broop RELATIVE: 
FIANcRkE: DEPENDENT: STATUTE: By-Laws: NoNn-EXISTENCE OF 
BENEFICIARY: ESTATE: ADMINISTRATOR. Where a certificate in 
such an association provides that payment thereof shall be 
made only to the family, widow, heirs, blood relatives, affianced 
wife or persons dependent upon the member, and the by-laws 
of the association, as well as the statutes of the state under 
which it is organized, contain the same provisions, the death of 
such member, without the ¢xistence of any one who is entitled 
to be made a beneficiary under his certificate, creates no inter- 
est in his estate to the fund mentioned therein, and his ad- 
ministrator can not recover against the association on such 
certificate. 

Heirs: EQuITABLE RIGHT: CREDITORS: TESTAMENTARY 
BENEFICIARY: REVERSION TO Society. Where, under such cir- 
eumstances, the certificate is payable to the legal heirs of the 
meiiber, and he dies, leaving no heirs, without designating any 
other beneficiary, and it appears that there is no one in ex- 
istence who could legally become such beneficiary, no equitable 
rights accrue to either the creditors or the estate of the 
deceased member, and the fund contemplated by the certificate 
will revert to the society. 


Error from the district court for Lancaster county. 
Action by administrator upon a benefit certificate issued 
by the defendant in error to plaintiff’s intestate. De- 
murrer by defendant. Tried below before Frost, J. Judg- 
ment on demurrer. Affirmed. 


Ricketts & Ricketts, for plaintiff in error. 


John G. Johnson, Adolphus R. Talbot and Thomas 8. 
Allen, contra, 
Syllabus by court; eatch-words by editor. 
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BARNES, C. 


On or before the 20th day of April, 1896, one Leoan 
Richardson became a member of the local camp of the 
Modern Woodmen of America situated at Maquon, IIli- 
nois, aud on that day made application to said camp for a 
benefit certificate therein for the sum of $1,000. Upon the 
payment of the required charges and fees such certificate 
was issued and delivered to him; and the association, 
thereby, promised to pay said sum, on the death of the 
said Richardson, to his legal heirs, the beneficiaries named 
therein. Richardson, during his lifetime, complied with 
all of the rules, conditions, regulations and by-laws of the 
association, and paid all dues and assessmeuts nade or 
demanded of him. On the 27th day of June, 1900, he de- 
parted this life in Seward county, in this state, leaving 
no last will and testament. He had never designated any 
change in the beneficiary under his said certificate; aud 
after his death it was ascertained that he left no children, 
relatives, kindred, legal heirs or others sustaining such 
relation to lim as would entitle them to become bene- 
ficlaries under the terms of the certificate and the by-laws 
of the association. Thereupon the plaintiff herein was - 
appointed administrator of his estate, and commenced this 
action in the district court of Lancaster county upon said 
certificate to recover the amount due thereon as a part 
of said estate. It was alleged in the petition that the 
defendant is a corporation, duly organized under the fra- 
ternal insurance laws of the state of Illinois; that it has 
a large number of lodges organized in the state of Hlinois, 
and other states; that the primary purpose and object of 
the -principal orgenization is to issue benefit certificates 
to members of its several lodges in the nature of life hene- 
fit certificates of life insurance, payable on the death of 
the member to the beveficiaries named in the certificate; 
that the persons who may become beneficiaries, are defined 
in section 40 of the by-laws of said association as follows: 

“Section 40. Benetit certificates shall be made payable 
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only to the family, widow, heirs, blood relatives, affianced 
wife, or persons dependent upon the member, and to such 
others whom the applicant shall designate in his applica- 
tion.” 

It was alleged that it was also provided in section 41 
of the defendant’s by-laws that the certificate holder may 
change the beneficiary designated in the original applica- 
tion, but that it confines the beneficiaries to those named in 
section 40 above quoted; that the beneficiaries named in 
section 40 are in substantial accord with the beneficiaries 
named in the fraternal insurance laws of the state of 
Illinois, under which the defendant is organized; and that 
the certificate contained the following recital: 

“This certificate issued by the Modern Woodmen of 
America, a corporation organized and doing business 
under the laws of the state of Illinois, witnesseth: That 
Neighbor Leoan Richardson, a member of Maquon Camp, 
No. 3618, located at Maquon, Illinois, is, while in good 
standing in this fraternity, entitled to participate in its 
benefit fund, to an amount not to exceed $1,000, which 
shall be paid, at his death, to his legal heirs, related to 
him as heirs, and subject to all the conditious of this cer- 
tificate and by-laws of this order, and liable to forfeiture 
if said member shall not comply with said conditions, laws, . 
and such by-laws and rules as are, or may be, adopted by 
the head camp of this order from time to time, or the local 
camp of which-he is a meimber.” 

The death of Richardson was properly alleged in the 
petition, the appointment of the plaintiff herein as admin- 
istrator was set forth therein, and all of the facts necessary 
to constitute a cause of action, if one could be maintained 
by the plaintiff, were pleaded. And it was further alleged 
“that by reason of the premises there is a resulting trust in 
favor of the ~Jaintiff as administrator of the intestate, 
and there is now due and owing this plaintiff, in his 
representative capacity, from the defendant on said benefit 
certificate, the sum of $1,000, together with interest thereon 
at the rate of seven per cent. per annum from the 1st day 
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of November, 1°60,” for which the plaintiff prayed judg- 
ment. To this petition the defendant filed a demurrer, 
based on the following grounds: First, the plaintiff has 
not legal capacity to sue; second, the petition does not 
state facts sufticient to constitute a cause of action in 
favor of the plaintiff and against the defendant. The trial 
court sustained the demurrer. The plaintiff elected to 
stand upon his petition, refused to further plead, and 
thereupon a judgment was rendered dismissing the plain- 
tiff’s action, and from that judgment the plaintiff prose- 
cutes error to this court. This brings before us the single 
question as to whether or not the plaintiff, as administrator 
of the estate of the deceased, is entitled to maintain this 
action against the defendant herein to recover the sum 
alleged to be due upon the benefit certificate set forth in 
his petition. 

Plaintiff in error bases his whole contention on the 
theory that by reason of the facts hereinbefore stated, a 
trust fund was created which he was entitled, in his rep- 
resentative capacity, to recover. His argument is, in sub- 
stance, as follows: The defendant was the trustee of the 
fund which it is alleged was created by the benefit certifi- 
cate; the deceased was the trustor, and his legal heirs were, 
_by such certificate, made the beneficiaries or the cestuis 
que trustent; that, there being a failure of beneficiaries 
contemplated by the parties, he, as administrator of the 
estate of the trustor, would be entitled to recover the trust 
fund. 

This contention can not be sustained, for several rea- 
sons. The purposes and objects of this beneficiary organ- 
ization are vastly different from those of ordinary life in- 
surance companies. The so-called old-line insurance 
companies, immediately on issuance of a policy, confer on 
the beneficiary a valuable right, which can not be divested 
without his consent. Such policies may be pledged or 
assigned by the beneficiary as security for the debts of the 
insured. These policies often by law have a marketable or 
cash-surrender value, making them a form or kind of 
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property. This is not the case with certificates in fra- 
ternal beneficiary societies. They are mere expectancies. 
The beneficiary has no vested rights in them, and the 
insured any time, at his option, may change the beneficiary, 
provided only he keeps within the limitation established 
by the rules of the society and complies with its laws re- 
specting such change. These certificates have no cash- 
surrender value. The intestate had no property in the 
fund. The fund, in fact, was never his property. He had 
power of appointment, only, and such power did not create 
any property in him. The only interest he had in the as- 
sociation was his membership interest. Iisher v. Dono- 
van, 57 Nebr., 361, 44 L. R. A., 383. The purpose of these 
certificates excludes the claim that there was any property 
interest therein in the insured member. Fisher v. Donovan, 
supra; Northicestern Masonic Aid Ass’n v. Jones, 154 
Pa. St., 99, 26 Atl. Rep., 253; Rollins v. McHatton, 16 
Colo., 203, 27 Pac. Rep., 254, 25 Am. St. Rep., 260; Yellen- 
berg v. Order of B’Nai Berith, 94 N. Y., 580; Bacon, Benefit 
Societies, 237-241; Kastman v. Provident Mutual Relief 
Ass'n, 62 N. H., 555; Keener v. Grand Lodge A. O. U. W., 
38 Mo. App., 543; Maryland Mutual Benefit Society v. 
Clendinen, 44 Md., 429; 22 Am. Rep., 52; Arthur v. Odd 
Fellows’ Beneficial Ass’n, 29 Ohio St., 557. 

It follows that if Richardson had no property in the 
certificate in question, he had no right or interest therein 
upon which he could impress a trust; it became, upon his 
death, no part of his estate, and his administrator could 
have uo right, title or interest therein. The defendant 
was organized to issue certificates of indemnity, calling 
for the payment of a certain sum, known and defined, in 
case of death, to the family, widow, heirs, blood relations, 
affianced wife, or persons dependent upon the member 
only. ‘The by-laws of the defendant provide that “the 
objects of this frate~nity are to promote true neighborly 
regard and fraternal love, and bestow substantial benefits 
upon the family, widow, heirs, blood relations, aftianced 
wife, or persons dependent upon the memher and sych 
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others as may be permitted by the laws of the state of 
Illinois.” These provisicns are strictly in accordance with 
the statutes of that state under which the defendant as- 
sociation was organized. None of tliese designations in- 
clude the administrator of the estate of the deceased mem- 
ber, his estate or his creditors. Section 94 of chapter 43 
of the Compiled Statutes of this state (Annotated Stat- 
utes, sec. 6486) provides: “No fraternal society created 
or organized under the provisions of this act shall issue 
beneficiary certificates of membership to any person under 
the age of eighteen years, nor over the age of fifty-five 
years. Payment of death benefits shall only be made 
to the families, heirs, blood relations, aifianced husband 
or affianced wife, or to persons dependent upon the mem- 
ber.” Not only will it be presumed that the statutes of 
Illinois are the same as the statutes of this state, but the 
petition shows that they are identical. Itis therefore plain 
that if the deceased during his lifetime had changed the 
beneficiary so as to include either his estate, the adminis- 
trator thereof, or his creditors, such designation, under the 
by-laws and rules of the association and the statutes of the 
state where it was organized, together with the statutes of 
this state where he departed this life, would have been 
absolutely void and would have conferred no rights what- 
ever upon the persons designated therein. A person not of 
the class for whose benefit a mutual benefit association is 
organized, can not be a beneficiary. Fisher v. Donovan, 
supra; Wolf v. District Grand Lodge, 102 Mich., 23, 60 
N. W. Rep., 445; Britton v. Supreme Council, 46 N. J. Eq., 
102, 19 Am. St. Rep., 376, 18 Atl. Rep. 675; National Mu- 
tual Aid Ass’n v. Gonser, 43 Ohio St., 1, 1 N. E. Rep., 11; 
Alexander v. Parker, 144 Ill, 355, 33 N. E. Rep., 183, 19 
"L. R. A., 187; Norwegian Old People’s Home Society v. 
Willson, 52 N. E. Rep. [Tll.], 41. 

If Richardson during his lifetime could by no act of his 
confer the right to recover the amount named in the cer- 
tificate upon his estate, the admiuistrator thereof, or his 
creditors, it is plain that his death could in no manner 
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operate to create such a right. It appears on the face of 
the petition that at the time of his death, diligent search 
was made, and so far as could be ascertained, he had no 
legal heirs. We thus have a case where the situation is 
the same as though the death of the beneficiary had oc- 
curred before that of the insured, and no new beneficiary 
had been named by him. It is earnestly contended by the 
plaintiff that although the beneficiary was not in existence, 
still such fact would not defeat a recovery, and that as a 
matter of equity, the right to recover would be transferred 
to the administrator of the estate of the deceased member ; 
and several cases are cited in support of this contention. 
A careful examination discloses that although in each of 
them the death of the beneficiary had occurred, and the 
member had made no other designation, there was some 
one in existence who could have been made a beneficiary 
under the terms of the certificate, and the statutes under 
which the association was organized. 

In the case of Ryan v. Rothiweiler, 50 Ohio St., 595, 35 N. 
E. Rep., 679, the insurance company abandoned all claim to 
hold the proceeds of the certificate. The question as to the 
right of the administrator to take the proceeds was waived. 
There was but one question for the court to decide, and that 
was, which of the administrators had the better right to 
the fund? This question was finally decided by the ap- 
plication, to the contract, of the statute of the state, which 
was as follows: “But if there are no children upon the 
death of the wife, such policy shall revert to and become 
the property of the party whose life is insured, unless it 
has been transferred as hereinafter provided.”* 

Tu Schmidt v. Northwestern Infe Ass’n, 883 N. W. Rep. 
[Ia.], 800, 51 L. R. A., 141, 84 Am. St. Rep., 328, the ques- 
tion before the court was who among the three claimants 
had the most equitable claim to the money. In that case the 
wife, who was named as the beneficiary, had murdered her 
husband, and was in the penitentiary for life. In the body 
of the opinion it was pointed out clearly that the statutes 


“#2 Bates’s Annotated Statutes, sec. 3629. 
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of Iowa prescribed certain rules from which beneficiaries 
in such certificates may be named, and it was held that 
where there was a failure of beneficiary, as was decreed 
therein, a resulting trust was created in favor of some one 
within the class named in the statutes; that while the ad- 
ininistrator of the murdered member is entitled to recover, 
he can only hold the fund recovered as a trustee for claim- 
ants who might bring themselves within the class of bene- 
ficiaries named in the statutes. It can scarcely be con- 
‘tended that this case supports plaintiff’s claim. The 
statutes, both of this state and of the state of Illinois, 
specify the classes from which may be selected the bene- 
ficiaries in such contracts as the one in suit, and thus 
exclude the estate, the administrator, and the creditors of 
the insured. 

In Rindge v. New England Mutual Aid Society, 146 
Mass., 286, the member had distinctly made a creditor his 
beneficiary, in violation of the statutes of the state and of 
the by-laws of the association. The court held that where- 
as the statutes of the state provided that the orphans of a 
member might be beneficiaries under such certificates, and 
the certificate itself provided that on the death of the 
named beneficiaries, prior to the death of the member, and 
the failure of the member to name other beneficiaries, the 
insurance should be for the benefit of the heirs of the mem- 
ber, that the administrator could maintain an action on 
the certificate for the benefit of the heirs. 

In the case of Shea v. Massachusctts Benefit Assn, 
160 Mass., 289, 89 Am. St. Rep., 475, it was held that 
where the named beneficiaries can not take the amount 
due, the certificate would be payable to claimants who 
might bring theniselves within the classes of beneficiaries 
named in the by-laws, and as heirs were within such by- 
law provisions, an executrix might recover, but only for 
their benefit. 

In Burns v. Grand Lodge, 26 N. BE. Rep. [Mass.], 443, 
the original designation of the beneficiary was invalid. 
The constitution and by-laws of the defendant provided 
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that in case of death of all the beneficiaries the money 
should be paid to the heirs at law of the insured, and 
therefore it was held that an action could be maintained 
upon the certificate to recover the amount due thereon for 
such heirs. 

It will thus be seen that in all cases where a recovery 
has been had under circumstances similar to those in the 
case at bar, there has been some one in existence who 
might have been designated as a beneficiary under the by- 
laws of the association and the statutes under which it was 
organized. According to the plaintiff’s petition, the de- 
ceased designated in his benefit certificate that his legal 
heirs should be the beneficiaries; at the time of his death 
he was unmarried; and he left no children, relatives 
or kindred, or others sustaining such relation to him as 
would entitle them to become beneficiaries under the by- 
laws of the defendant association. There being no one 
competent to become a beneficiary and the deceased hay- 
ing failed to execute the power of designation, there was a 
total lapse of the power. The certificate in this case was 
neither payable to the deceased, nor to any one, except as 
named by him. He had named his legal heivs as bene- 
ficiaries. It is not alleged in the petition that no persons 
were in existence who could have become Richardron's 
legal heirs at the time he made his designation and the 
certificate was issued; the allegation is that at the time of 
his death no such heirs could be found. [t is not claimed 
that he named any other beneficiary, and why he did not © 
do so, it is unnecessary to Inquire. He may have intended 
that his associate members should not be called upon to 
contribute the sum required to fulfill the contract. As 
we have before stated, it could not go to the administrator, 
nor be subject to the payment of the debts of the meniber. 
Where there is a failure to designate a beneficiary, or there 
is a void designation, or the death of the beneficiary occurs 
before that of the insured, and no new beneficiary is named, 
the association is not liable; and if no disposition of the 
fund is provided for in the contract with the association, it 

22 
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reverts to the society. Hellenberg v. Order of B’Nai Berith, 
94 N. Y., 580; Weblirce v. New York Life Ins. Co., 47 Fed. 
Rep., 798; Maryland Mutual Benefit Society v. Clendinen, 
44 Md., 429, 22 Am. Rep., 52; Skellings v. Massachusctts 
Benefit Ass’n, 15 N. HE. Rep. [Mass.], 566; Highland v. 
Highland, 199 Nhl, 366; Dantels v. Pratt, 143 Mass., 216, 
221; Hastman v. Provident Mutual Relicf Ass’n, 62 N. H., 
555; Swift v. San Francisco Stock & Hachange Board, 67 
Cal., 567, 569, 8 Pac. Rep., 94. 

In the case of National Mutual Aid Ass’n v. Gonser, 
supra, where a certificate of membership was issued by an 
association organized under the statutes of the state of 
Ohio for the purposes of mutual protection and relief of its 
members, and for the payment of stipulated sums of 
money to the families or heirs of the deceased member, the 
petition failed to bring Gonser within the operation of 
the terms of the certificate, or the statutes under which the 
association was organized, and the certificate failed for 
want of a proper designation. It was held that the plaintiff 
could not recover, and the court would leave the parties 
to the contract where it found them. 

We must not forget that, as a matter of fact, there was 
no trust fund actually in the hands of the association, with 
which to pay the certificate, at the time of Richardson’s 
death. It is true that equity will presume that that is 
done which ought to be done, but this is an action at law 
to recover on a contract, and if a recovery is had at 
all, it must be authorized thereby, either by operation 
of law or by the express terms thereof. It is provided 
therein that after the death of the insured member, the 
fund to pay the beneficiary shall be raised by an assess- 
ment of the members of the association; that neither the 
estate of the deceased, his administrator, nor his creditors, 
have any interest in the contemplated fund; nor can any 
of them become the beneficiary under the contract, the laws 
of the state of Illinois, where the association was formed, 
or the laws of this state, where this action is pending. 
Therefore equitable principles can not be invoked to set 
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aside the contract rights of the parties, and authorize a 
recovery which is prohibited by law, as well as by the cer- 
tificate itself. 

For the foregoing reasons we hold that the plaintiff as 
administrator of Richardson’s estate has no cause of ac- 
tion against the association on the certificate in question, 
and that the judgment of the trial court, sustaining the 
defendant’s demurrer and dismissing the action, was 
right, and we therefore recommend that said judgment be 
affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


MARTIN LANGDON V. JAMES CONLIN. 
Fimrp JANUARY 21, 1903. No. 12,537. 
Commissioner’s opinion, Department No. 2. 


Attorney at Law: ConTracT: PRocuURER: THIRD PERSON: DIVISION 
oF FEES WITH PROCURER: PuBLIC PoLicy. A contract between 
an attorney at law and one who is not such an attorney, by 
which the latter agrees to procure the employment of the 
former by third persons for the prosecution of suits in courts 
of record, and also to assist in looking after and procuring 
witnesses whose testimony is to be used in the cases, in con- 
sideration of a share of the fees which the attorney shall receive 
for his services, is against public policy and void. 


Error from the district court for Cuming county. Ac- 
tion on contract for services in securing employment of 
defendant as an attorney at law. Tried below before 
Graves, J. Reversed and dismissed. 


Martin Langdon, for himself, and Constantine J. Smyth 
and Milton McLaughlin, with him. ° 


Anderson & Keefe, contra. 
Syllabus by court; catch-words by editor. 
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OLDHAM, C. 


In this case the plaintiff in the court below brought his 
action against the defendant alleging, among other things, 
that the defendant was a resident and practicing attorney 
of Omaha, Nebraska; that “on or about the 1st day of 
November, 1893, plaintiff, at request of defendant, entered 
into the services of the defendant to get parties in this 
and adjoining counties, or from any place, who wished the 
services of an attorney for litigation or for advice, to em- 
ploy said defendant as their attorney, and said plaintiff 
was also to assist the defendant in looking after and pro- 
curing proper and legitimate witnesses, whose testimony 
was to be used in said cases; that for such services the de- 
fendant was to pay to plaintiff twenty-five per cent. of the 
fees charged by the defendant, Martin Langdon, in said 
cases; that said fee of twenty-five per cent. was to be due 
and payable from the defendant to the plaintiff as soon as 
the attorney fees in said cases brought by virtue of the 
above contract were due and payable to the defendant, 
Martin Langdon; that the plaintiff was to enter upon his 
duties under said contract immediately after the same was 
entered into as above set forth; that the plaintiff did 
enter upon said services at once and continued to work for 
said defendant under said contract until about the Ist day 
of December, 1898; that on or about the 10th day of Feb- 
ruary, 1894, Bridget McGreavy, guardian of John Mc- 
Greavy, insane, through the advice and influence of plain- 
tiff, employed said defendant, Martin Langdon, as her 
attorney to bring an action for her as such guardian 
against W. G. Waters and others, to set the conveyance 
aside, for her ward, made by him to said W. G. Waters and 
others, the land in said conveyance being situated in 
Cuming county, Nebraska.” The petition then sets out 
that after Bridget McGreavy, as guardian, had employed 
the defendant, the plaintiff assisted defendant in procur- 
ing legitimate witnesses, testimony and evidence to be 
used in behalf of said Bridget McGreavy in the district 
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court of Cuming county, Nebraska; that the cause was 
_ finally adjudicated and settled by the defendant as attor- 
ney for the said Bridget McGreavy; that the defendant 
received the amount of $700 as an attorney fee in said 
cause, and that by reason of the contract between plain- 
tiff and defendant, plaintiff was entitled to the sum of 
$175 of this fee from the defendant. The defendant filed 
an answer to this petition, denying that he ever entered 
into such a contract, and alleging that the contract was 
against public policy, and other special defenses which 
need not here be noticed. On issues thus formed there 
was a trial to a jury, verdict for plaintiff, judgment on the 
verdict, and defendant brings error to this court. 
Numerous errors in the proceedings of the cause in the 
court below are called to our attention in the brief of 
plaintiff in error, only one of which it will be necessary to 
discuss; and that is whether or not this contract is against 
public policy and good morals and therefore void. The 
substance of the contract is that the plaintiff, not an at- 
torney at law, made an agreement with an attorney and 
counselor at law by which he was to procure litigants to 
employ the attorney, and procure legitimate witnesses to 
testify in behalf of the clients which he had solicited and 
persuaded to employ the defendant, and that as compensa- 
tion for such services he was to receive twenty-five per 
cent. of the fees earned by the defendant. Conrts should 
only declare contracts void as against public policy 
when expressly or impliedly forbidden by the paramount 
law, or by .some principle of the common law, or by 
the provisions of a statute. What the public policy is 
must be determined by the constitution, the laws, the 
course of administration, and decisions of the courts of 
last resort of the states. License Tax Cases, T2 U. S. [5 
Wall.], 462, 469, 18 L. Ed., 497, 500; Lux v. Haggim, 69 
Cal., 255, 308. Hence, to determine what the public policy 
of this state is with reference to contracts of the nature of 
the one at issue it is necessary to first examine such legis- 
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lative enactments of this state as are declarative of the 
rights and duties of attorneys and counselors at law. 
Section 1, chapter 7, Compiled Statutes,* provides that 
‘no person shall be admitted to practice as an attorney 
or counselor at law, or to commence, conduct, or defend 
any action or proceeding in which he is not a party con- 
cerned, either by using or subscribing his own name, or 
the name of any other person, in any court of record in 
this state, unless he has been previously admitted to the 
bar by order of the supreme court, or of two judges 
thereof,” etc. Section 2 then provides for the examina- 
_tion of candidates for admission to the bar. Section 3 
provides for the admission of practicing attorneys from 
other states. Section 4 requires that every attorney shall 
take an oath to support the constitution of the United 
States, the constitution of the state, and to faithfully 
discharge the duties of an attorney and counselor. Sec- 
tion 5 provides, among other things, that it is the dnty 
of attorneys and counselors “to maintain the respect due 
to the courts of justice aud to judicial officers. IT. To 
counsel or maintain no other actions, proceedings, defenses, 
than those which appear to him legal and just, except. the 
defense of a person charged with a public offense. * * * 
VI. Not to encourage the commencement or continuance 
of an action or proceeding from any motive of passion or 
interest.” Section 6 provides for the disbarment of at- 
torneys who are guilty of deccit or collusion, and consent 
thereto, with the intent to deceive a court, or judge, or a 
party to an action; and section 7 defines the powers of 
attorneys with reference to the execution of bonds for 
appeal and other papers necessary and proper for the 
prosecution of a suit, and confers the right to bind the 
client by agreement in respect to any proceeding within 
the scope of his proper duties and powers, and the right to 
receive money claimed by the client during the pendency 
of the action before his discharge. Section 8 provides a 


*¥For provisions in regard to attorneys, see 2 Cobbey, Annotated 
Statutes, p. 1396, ch. 5. 
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lien for his services, and section 13 makes it the duty of 
an attorney to indorse his name on any original paper 
filed in the proceeding. 

Even a cursory examination of these excerpts from the 
statute is sufficient to plainly indicate that it was the 
policy of the legislature of this state to absolutely exclude 
every one who has not complied with the provisions of 
chapter 7, supra, from engaging either directly or indi- 
rectly in the practice of law in any court of record in this 
state in any case in which such person is not a party in 
interest. It is also apparent that it was the policy of the 
legislature to fix a high standard of professional ethics to 
govern the conduct of attorneys in their relations with 
clients and courts and to protect litigants and courts of 
justice from the imposition of shysters, charlatans and 
mountebanks, It seems to us that the contract in issue is 
but a thinly veiled subterfuge by which the plaintiff, who 
it is conceded was not a member of the bar, and who had 
never complied with any of the provisions of chapter 7, 
supra, for the purpose of authorizing him to engage in the 
practice of law, undertook to break into the conduct of 
proceedings in a court of record, to which he was not a 
party, by attempting to form a limited and silent partner- 
ship with one who had complied with the provisions of the 
law and was entitled to the emoluments of the profession. 
Under a statute with no more stringent regulations gov- 
erning the practice of law than our own, a contract on all 
fours * with the one in the instant case, was declared void, 
as against public policy and good morals, in Alpers ». 
Hunt, 86 Cal., 78, 9 L. R. A., 483, 21 Am. St. Rep., 17, 24 
Pac. Rep., 846. The case is supported in principle by the 
holdings in Burt v. Place, 6 Cow. [N. Y.], 430; Munday 
v. Whissenhunt, 90 N. Car., 458. 

Where, as in the case at bar, a part of the consideration 
of the contract in issue was an agreement to furnish evi- 
dence in litigation to be commenced, the supreme court of 


*This expression may be criticised, but Cicero was its author.— 
W. F. B. 
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New York, j in Lyon v. Hussey, 82 Hun, 15, 16, 31 N. Y. 
Supp., 281, said: “It is clear that such a contract is 
against public policy. The recognition of contracts of this 
character, would be the introduction of all sorts of fraud 
and deception in proceedings before courts of justice, in 
order that parties might receive compensation out of the 
results of their successful manufacture of proofs to be 
presented to the court, thus holding out a premium upon 
subornation. The mere statement of the proposition seems 
to show that such a contract could never be recognized in 
any court of justice.” See also Lucas v. Allen, 80 Ky., 
681; Getchell v. Welday, 4 Ohio Dec., 65. 

We are therefore of the opinion that the contract on 
which this cause of action is founded is against public 
policy and gcod morals, and recommend that the judg- 
nent of the district court be reversed and that plaintiff’s 
petition be dismissed. 


BaRNeEs and Powunp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the petition dismissed. 

REVERSED AND DISMISSED. 


Notr.—Contingent and Ezorbitant Fees—Legal Ethics—As to the 
ethics of compensation for professional services, see 16 American 
Law Review, 240. For an excellent article on contingent and exorbi- 
tant fees, see 22 American Law Review, 390. See, also, The Ethics 
of Compensation for Professional Services—an address before the 
Albany Law School—and An Answer to Hostile Critiques, by Edwin 
Countryman. Albany: W. C. Little & Co., 1882.—W. F. B. 
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Epwarpd P. Hate, APPELLANT, V. NATHANIEL B. JSALCONER 
ET AL., APPELLEES. 


FILED JANUARY 21, 1903. No. 12,559. 
Commissioner’s opinion, Department No. 2. 


1. First Mortgagee in Possession: SUBSEQUENT MORTGAGEE: TENANCY. 
A first mortgagee in possession of the mortgaged premises, is 
not the tenant of subsequent mortgagees. 

: RENTAL VALUE: ACCOUNTING. It is the 

duty of a mortgagee in possession to account to subsequent 

mortgagees for the full and fair rental value of the premises 

“hile controlled by him. 


APPEAL from the district court for Douglas county. <Ac- 
tion of foreclosure and for accounting. Heard below be- 
fore DicKINson, J. Judgment of foreclosure of certain 
mortgage liens. Plaintiff appeals. Affirmed. 


Charles Ogden and Joel W. West, for appellant. 


Hdgar M. Morsman, Jr., and Westel W. Morsman, 
contra, 


OLDHAM, C. 


At and prior to December 14, 1895, Nathaniel B. Fal- 
coner was engaged in the mercantile business in Omaha, 
Nebraska, and was the owner of a leasehold interest in a 
business property in that city. The lease was made July 
1, 1890, and was for a term of fifty years, upon rent re 
served equivalent to $3,850 per annum, payable in quar- 
terly instalments of $962.50 each. The lease provided, 
among other things, that the lessee should pay all taxes 
during the term, keep the property insured, make all 
necessary repairs, and rebuild in case of fire. On Oce- 
tober 14, 1895, Falconer failed, and gave mortgages on his 
leasehold interest in this property to secure certain cred- 
itors for the following amounts: George A. Wilcox (first 
lien), $13,067.42; M. E. Smith & Co. (second lien), $886.- 
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71; Tootle, Wheeler & Motter (third lien), $2,761; Lord 
& Taylor (fourth lien), $3,500; James McCreary & Co. 
(fifth lien), $500; Sherman, Cecil & Co. (sixth lien), 
$285.44; Lord & Taylor (seventh lien), $2,288.43; James 
McCreary & Co. (eighth lien), $1,518.70. At the time of 
the failure Falconer was in default for two quarterly 
instalments of rent and had allowed the taxes to become 
delinquent, and the insurance to lapse. In the December 
following the failure each of the above-named mortgagees 
signed an agreement reciting the giving of the mortgages 
in the order of their priority as above set forth, and the 
fact that Wilcox, the first mortgagee above named, had 
paid for the protection of his lien the taxes, insurance 
and rent, amounting to $2,895.10. The parties agreed 
that Wilcox should take an assignment from Falconer of 
the ground lease, and that such assignment should not 
operate as a merger of his first lien, or of his right to be 
reimbursed for the money already paid by him for the 
protection of his lien; that there should be no foreclosure 
of any of the mortgages during the period of four years; 
that Wilcox should during that time collect the rents of 
the building; that the rent so collected should be applied 
to the rent, insurance and other charges provided for in 
the ground lease, and to reimburse Wilcox for the money 
already advanced, and the balance in payment of the first 
mortgage. It was also agreed that if at any time during 
the four years the first mortgage should be fully paid, then 
the money received should be applied to the other mort- 
gages in the order of their priorities as above set forth. 
There were other conditions in this agreement, which are 
not material to any question now in controversy and need 
not be recited. Wilcox, in conformity to this agreement, 
took an assignment of the leasehold interest from Falconer 
and wife as an additional security for his mortgage, and 
leased the property to Thomas Kilpatrick & Co., and col- 
lected the rents and applied the same to the charges aris- 
ing under the lease and to his mortgage indebtedness, and 
continued in the possession of the property until April 18, 
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1890, when there was still due and unpaid on his first 
mortgage the sum of $5,396.44. He then assigned his mort- 
gage debt and leasehold interest and rights under the 
agreement between him and the several mortgagees to Har- 
riet N. Kilpatrick. Mrs. Kilpatrick then took possession 
of the premises, and continued to lease the same to Thomas 
Kilpatrick & Co., and collected the rent and continued to 
pay the charges arising under the principal lease, and ap- 
plied the surplus to the payment of the Wilcox mortgage 
debt, of which she had become the owner. June 19, 1900, 
M. E. Smith & Co.’s second mortgage was assigned to 
Thomas Kilpatrick, and on November 24, 1889, the Tootle, 
Wheeler & Motter third mortgage lien was also sold and 
assigned to Thomas Kilpatrick; and on April 9, 1900, the 
Sherman, Cecil & Co.’s sixth mortgage lien was also as- 
signed to Thomas Kilpatrick. 

On May 16, 1900, the plaintiff in this cause of action, 
Edward P. Hatch, sole trader under the name and style of 
Lord & Taylor, and owner of the fourth and seventh mort- 
gage liens, instituted the instant suit in the district court 
for Douglas county, setting out in his petition his owner- 
ship of the fourth and seventh mortgage liens, the amounts 
alleged to be due thereon, and asking for an accounting 
and decree of foreclosure, and also setting up the agree- 
ment between the several mortgagees substantially as 
above set forth, and alleged that the time fixed for the trus- 
teeship of defendant Wilcox had expired, and asked for an 
accounting with Wilcox for the money collected and dis- 
bursed during the time of his trusteeship, and that a re- 
ceiver be appointed by the court to take charge of the prop- 
erty and collect the rents, and for all other equitable re- 
lief. James McCreary & Co., the owner of the fifth and 
eighth mortgage liens, above set forth, answered the peti- 
tion, setting up their mortgage liens, and joining in the 
prayer for an accounting and for a receiver. 

Harriet N. Kilpatrick filed an answer to this petition, 
alleging her ownership of the Wilcox mortgage; the 
amount due and unpaid thereon; that it was the first mort- 
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gage lien; the assignment of the leasehold interest to her 
as additional security for said lien; that she is collecting 
the rents of the building at its full rental value and ap- 
plying the same to the preservation of the property by pay- 
ing the insurance and ground rent and taxes, and apply- 
iny the remainder in discharge of the sum due to herself as 
assignee of the first mortgage lien. She denied that the 
interest and rights of other creditors are in jeopardy, and 
alleged that a receiver is unnecessary; that she is ready 
and willing, and has at all times been, to transfer all her 
rights in the leasehold of the premises to any junior lien- 
holder who will pay all liens prior to his own; and that 
plaintiff has never offered to do so. Her answer also con- 
tains a cross-petition, asking for the foreclosure of her 
first mortgage. 

Thomas Kilpatrick and Thomas Kilpatrick & Co. filed 
a joint answer, denying the averments of plaintiff’s petition 
for the appointment of a receiver, alleging that the 
premises were rented at full value; that the rent was 
promptly paid each month to Harriet N. Kilpatrick; that 
it was prudently and punctually applied to the preserva- 
tion of the property; all to the advantage and security of 
herself and all other parties in interest. The answer then 
alleges the making and transfer of the mortgages given to 
M. E. Smith & Co., Tootle, Wheeler & Motter and Sher- 
man, Cecil & Co. to Thomas Kilpatrick by procurement of 
Thomas Kilpatrick & Co., and prays that any decree that 
may be rendered in the cause be so framed as to find and 
fix the priority of the several mortgages held by plaintiff 
and the several defendants, and the amount due thereon, 
and for all other equitable relief. 

Plaintiff filed a reply to the answers of Harriet N. Kil- 
patrick and the joint answer of Thomas Kilpatrick and 
Thomas Kilpatrick & Co., in the nature of a general denial. 

The application for a receiver was denied and the cause 
tried to the court, which found that the premises had been 
rented for their full rental value during all the time they 
were under the control of defendants Wilcox and Harriet 
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N. Kilpatrick; that the proceeds had been properly ap- 
plied to the discharge of the conditions of the ground lease 
and the partial payment of the first mortgage lien of Tar- 
riet N. Kilpatrick. The court then found the amount still 
due on the first mortgage lien, the amount due on each of 
the subsequent mortgages, and entered a decree of fore- 
closure of the various mortgage liens. From this decree 
Edward P. Hatch, sole trader under the name and style of 
Lord & Taylor, prosecutes an appeal to this court. 

An examination of the evidence contained in the bill of 
exceptions shows that the findings of the learned trial 
judge of the facts in this cause are fully supported by the 
testimony; consequently, the only question to be deter- 
mined is whether or not the law has been properly applied 
to the facts in the judgment rendered. The appellant's 
prayer for a foreclosure of his mortgage and an accounting 
with the mortgagee in possession was granted, and the 
complaint in his brief is directed against the relief granted 
the senior mortgagees on their cross-petitions, his conten- 
tion being that Thomas Kilpatrick & Co. was the tenant of 
the junior mortgagees Lord & Taylor and Janes McCreary 
& Co., that as such tenant it had no right to purchase 
through Harriet N. Kilpatrick and Thomas Kilpatrick the 
adverse title of the senior mortgagees to the ground-rent 
lease, that when it did so these purchases should be con. 
strued as having been made for the use of the landlord, 
and that at most the holders of these senior mortgages 
should only have been allowed, as against their landlords, 
ihe junior mortgagees, an accounting for the amount they 
had actually paid for the senior mortgages. It seems to 
us that this contention is wholly unfounded in principle. 
It proceeds on the theory that Wilcox, in the first instance, 
got control of the mortgaged premises by virtue of the con- 
tract which he entered into with his junior mortgagees, 
when in fact he got possession of the property by consent 
of the mortgagor, and no contract that he might have made 
with the junior mortgagees of this ground-rent lease could 
have given him possession of the mortgaged property. He 
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could only procure possession of the mortgaged premises 
either by consent of the mortgagor or by decree of a court 
of competent jurisdiction. An examination of the con- 
tract which Wilcox made with the subsequent mortgagees, 
shows that he gained no right or advantage by that con- 
tract which he did not already have by reason of the prior- 
ity of his mortgage; nor did he undertake to do anything 
which it would not have been his duty to have done had 
he taken possession of the mortgaged premises without 
any contract with them except the agreement to forbear 
legal proceedings on his mortgage for the period of four 
years. Wilcox, as first mortgagee, had a right to procure 
an assignnent of the ground-rent lease from the common 
mortgagor as an additional security to his mortgage, and 
hold such assigument as an ‘additional security, without 
having it merged in his mortgage. He had the right, as 
a first mortgagee in possession, to collect the rents and 
apply them exactly in the manner set forth in the contract. 
In fact, the contract amounted to nothing more nor less 
than an agreement among the different mortgagees that, 
as between themselves, Wilcox should take possession of 
the mortgaged property and apply the proceeds of the rent 
of such property in the manner that the law would have 
required him to have applied them in case no agreement 
had been entered into with the subsequent mortgagees. 
From this view of the case it follows that Thomas Kil 
patrick & Co. was the tenant of Wilcox and his assignee 
as first mortgagee in possession, and that it was not the 
tenant of any of the subsequent mortgagees. It is also ap 
parent that Thomas Kilpatrick, even if he acted at the 
instance and request of Thomas Kilpatrick & Co., did not 
do anything adverse to the interest of the junior mort. 
gagees when he purchased the two senior mortgages, for it 
could make no difference to the junior mortgagees who the 
owners of the senior mortgages were. The junior mort- 
gagee had a right, if he so desired, to redeem from these 
mortgages and be subrogated to the rights of the senior 
mortgagees, no matter who the owners were. He also had 
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a right to have the first mortgagee in possession account 
for the full and fair rental value of the property while in 
his possession, and apply the rents in the manner that the 
learned trial court directed them to be applied at the trial 
of the cause. 

The question of the necessity of a receiver for the pro 
tection of the mortgaged property pendente lite was tried 
on conflicting testimony to the trial court and the issue 
found against the contention of the appellant. We there- 
fore conclude that the judgment of the trial court is fully 
sustained by law, and we recommend that it be affirmed. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Leaporb I. RANDALL v. JOHN GROSS. 
FILED JANUARY 21, 1903. No. 12,699. 
Commissioner’s opinion, Department No. 2. 


1. Replevin: ANSWER: RULES oF PLEADING. In an action in replevin 
the defendant muy, if he so desires, plead his defenses specifi- 
cally; and when he does, his auswer will be subject to the ordin- 
ary rules of pleading in other civil cases. 


2. Herd Law: Common-Law Lianitiry. The enactment of the herd 
law does not take away the common-law liability of owners 
of stock for damages on account of trespasses-committed by 
such stock on cultivated lands. 


3. : ARBITRATION: CONSTRUCTION. Under the provisions of the 
herd law, “the object of the provision for arbitration is to 
afford a speedy and inexpensive mode of ascertaining the dam- 
ages sustained by trespass of stock upon cultivated lands. 
Courts construe proceedings of this kind with great liberality 
in all matters except as to the jurisdiction.” Haggard v. Wallen, 
6 Nebr., 271, followed and approved. 


4, Procedure Under Herd Law. In proceedings under the herd law, 
the filing of a notice and proof of damages with a justice of the 
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peace is sufficient to give him jurisdiction, without the issuance 
and service of a summons. 


5. Statute: ProcepuRE: ACTION IN Rem. Held, that sections 
3, 4, 5 and 6, article 3, chapter 2, Compiled Statutes (Anno- 
tated Statutes, sees. 3130, 3131, 3132 and 3133), entitled the 
“Herd Law,” provide a reasonable method of procedure in the 
nature of an action im rem against trespassing stock, and that 
proceedings under these sections are not in conflict with con- 
stitutional guaranties. 


Error from the district court for Lancaster county. Ac- 
tion in replevin to recover possession of impounded swine. 
Plea of herd law. Demurrer by plaintiff. Sustained. 
Tried below before Frost, J. Judgment for possession and 
one cent damage. Reversed. 


William L. Browne and Frank B. Sidles, for plaintiff 
in error. 


George M. Nicholson, contra. 


OLDHAM, C. 


This action was a suit in replevin for three hogs alleged 
to have been the property of the plaintiff. The petition 
was in the ordinary form. The defendant, instead of avail- 
ing himself of the ordinary method of pleading in replevin, 
by filing a general denial, pleaded specially, alleging that 
at the time of the commencement of the action he was 
rightfully in possession of the property in dispute; that he 
is the owner of certain cultivated lands (describing them), 
a large part of which was at the time the action accrued in 
growing corn; that the hogs claimed by the plaintiff were 
trespassing upon his said premises, damaging and destroy- 
ing the corn, to his injury in the sum of $10, when they 
were taken up and impounded by him. The answer then 
sets out the provisions of the herd law, under which de- 
fendant claimed a lien on the animals, and alleges that 
two hours after he had taken the animals up, and before 
he had had time to ascertain the owner and serve notice, as 
required by the statute, the plaintiff instituted the replevin 
action and took the property under process in said suit 
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without making any tender or payment of damages de- 
manded by the defendant. Plaintiff demurred to this 
answer, alleging that it failed to state facts sufficient to 
constitute a defense and further alleging that article 3, 
chapter 2, Compiled Statutes (Annotated Statutes, secs. 
3128-3140), entitled the “Herd Law,” was in violation 
of the provisions of the constitution and contrary to 
the public policy of the state of Nebraska. This demurrer 
was sustained by the court and defendant refusing to fur- 
ther plead, plaintiff was given judgment for the possession 
of the property in dispute and one cent damages and costs 
of the action, and defendant brings error to this court. 

While it is the general and approved practice in this 
state for a defendant in a replevin action to interpose his 
defenses under a general denial, yet this method of plead- 
ing is not compulsory upon the defendant. If he desires 
to plead specifically his defenses, he may do so; in which 
event the ordinary rules of pleading will be applied to his 
answer. Westover v. Vandoran, 29 Nebr., 652. Con- 
sequently we must treat the answer of defendant filed in 
this case as we would an answer in any other civil action, 
and determine whether or not any sufficient defense was 
pleaded to plaintiff’s cause of action. 

At common law the owner of live stock was bound, at 
his peril, to keep lis stock within his own enclosures, and 
was liable for injuries committed by them while trespas- 
sing upon the lands of others, and such stock were liable 
to be impounded damage-feasant by the owner of the 
lands on which they were found trespassing; hence, if the 
common-law liability against stock trespassing upon the 
premises of others exists in this state, it is self-assertive 
that the answer in the case at bar did state a good de- 
fense to the cause of action. Section 1, article 3, chapter 
2, Compiled Statutes (Annotated Statutes, sec. 3128), 
commonly known as the “Herd Law,” provides, in sub- 
stance, that owners of cattle, horses, mules, swine and 
sheep in this state shall be liable for damages done by such 


stock upon the cultivated lands in this state, as herein 
23 
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provided by this act; and section 2 (3129) of the act, 
gives the person whose property is damaged a _ lien 
upon the trespassing animals for the amount of the dain- 
ages and costs. With reference to these sections of the herd 
law, it has been sail by this court, in the case of Lorance 
vu. Hillyer, 57 Nebr., 266, 268, “The herd law was not 
enacted to do away with the common-law liability of the 
owners of stock for damages and trespasses committed by 
them. The object of that act was to give one injured by 
animals trespassing upon his cultivated lands the right 
to take possession of such animals, invest him with a lien 
thereon, and the right to hold such animals until his dam- 
ages were adjusted. But even the remedy afforded by the 
herd law to one injured by trespassing animals is not an 
exclusive remedy. Keith v. Tilford, 12 Nebr., 271; Laf- 
lin v. Svoboda, 37 Nebr., 368.” Section 3 (3130) of this 
act provides, in substance, that “when any such stock 
shall be found upon the cultivated lands of another, 
it shall be lawful for the owner or person in possession 
of said lands, to impound said stock,” and that, if the 
owner of the stock can be found and is known to the taker- 
up, he shall notify the owner by leaving a written notice a1 
his usual place of residence, with some meniber of his 
family over the age of fourteen, or, in the absence of such 
person, by posting a copy of such notice on the door of said 
residence, of the taking up the stock, describing it, and 
stating the amount of damage claimed, also the name of his 
arbitrator,and requiring the owner within forty-eight hours 
after receiving said notice to take said property away, 
after making full payment of all damages and costs to 
the satisfaction of the taker-up of the trespassing aniials. 
This section, then, prescribes a form of notice, and pro- 
vides that no claim for damages shall be maintained by the 
taker-up unless the notice, contemplated in this section, 
shall have been viven, when the owner is known. Section 
4 (3131) provides, in substance, that if the owner of the 
stock shall refuse, within forty-eight hours after re- 
ceipt of the notice in writing, to pay the damages 
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claimed, or appoint an arbitrator to represent his interest, 
said animal] or animals shall be sold upon execution, as re- 
quired by law, when the amount of the damages and costs 
have been filed with a justice of the peace in the county 
within which said damage may have been sustained. See- 
tion 5 (3132) provides, in substance, that where the parties 
can not agree to the amount of damages and costs, 
each party may choose a man, and if the two can 
not agree, they may choose a third, who, after being 
duly sworn, shall proceed to assess the damages, possess- 
ing for the purpose the general powers of arbitrators. 
Section 6 (3133) provides, in substance, that the arbi- 
trator or arbitrators shall make an award in writing, 
which, if not paid within five days after the award has 
been made, may be filed with any justice of the peace in 
the same county, and shall operate as a judgment, and the 
judgment shall be a lien upon the stock taken up, and that 
execution may issue upon said stock for the collection of 
the damages and costs as in other cases, and provides that 
either party may have an appeal from the judgment, 
as in other cases before justices of the peace. It also pro- 
vides that if, before the trial by said arbitrator or arbitra- 
tors, the owner of the stock shall tender to the person 
injured an amownt in lieu of said damages and costs which 
may have accrued which shall equal the amouut of dam- 
ages afterward awarded by the arbitrators, court or jury, 
or shall offer in writing to confess jz2s=7~* for the same, 
and if notwithstanding the said injured party, refusing 
said offer, causes the trial to proceed, he shall pay the 
costs, etc. 

It is claimed by counsel for defendant in error that the 
provisions of sections 3, 4, 5 and 6 (3130, 3131, 3132 and 
3133) of this act, which have been quoted in sub- 
stance, are contrary to the provisions of the consti- 
tution of the state of Nebraska and to the fourteenth 
- amendment to the constitution of the United States, in 
permitting the taking of property without due process of 
law. It is also urged against these provisions that they 
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contemplate the sale of property without the judgment of 
a court of competent jurisdiction, and that they oust 
courts of a proper jurisdiction by compelling arbitration 
of the amount of damage, and are generally contrary to 
the public policy of the state. 

In the first place, the provisions of these sections do 
not prescribe an exclusive, but, rather, a cumulative 
remedy, for recovering damages caused by trespassing 
stock, and there is nothing in any section of the act that 
prevents the owner of the stock from having his rights 
determined by a court of competent jurisdiction. Section 
3 (3130), above quoted, is but a reasonable provision under 
which the party damaged may make his lien effective; and 
the primary requirement of that section is that he shall 
serve notice on the owner of property, when found in the 
county, and that in his notice he shall state the amount of 
damages which he claims, and that he shall name an arbi- 
trator to whom he is willing to submit the question of fixing 
the damages. This section leaves it entirely optional with 
the owner of the stock whether he will name an arbitrator 
or not. Section 4 (3131) simply provides that if after 
receipt of the notice the owner of the property refuses for 
forty-eight hours to either appoint an arbitrator or pay 
the amount of damages claimed, then the injured party 
may proceed in his absence, and file proof of the notice and 
amount of damages claimed with a justice of the peace in 
the county where the damages have been sustained. The 
provisions of. section 5 (8132) are not compulsory upon 
either of the parties. This section simply points out 
a method of arbitration by agreement, of which the 
interested parties may, if they desire, avail themselves. 
Section 6 (3133) provides that where an arbitration has 
been had, either party dissatisfied with the award of 
the arbitrators may appeal from the judgment of the 
justice with which such award has been filed, as in 
any other case before a justice of the peace. So there 
is nothing in any of these sections that compels thc 
owner of property to submit his cause to arbitration 
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against his will, nor is there anything that prevents him 
from having a full and fair trial of his right of property 
before a court of competent jurisdiction. Section 6 fur- 
ther provides that the owner of property, when notified, 
may either pay such sum or offer to confess judgment for 
such sum as he believes is fair for the damage done by his 
stock, and if the plaintiff refuse the offer and continue 
either the arbitration or trial of the cause, it must be at his 
own costs, unless he recovers a greater amount than the 
suin offered. So, even under the provisions of this sec- 
tion, the owner of stock, after tendering the proper amount 
of damages sustained, might replevin the stock and prevail 
in the action, unless the owner of the land would show 
himself entitled to a greater amount of damages than the 
sum tendered. In short, we see nothing in the various 
provisions of this statute which attempts to do anything 
other than to provide a reasonable and an expedient means 
of protecting the lien which the owner or occupant of cul- 
tivated lands has on stock found trespassing on his 
premises. Holmes v. Irwin, 1T Nebr., 99. With reference 
to the provisions for arbitration in this statute, it was said 
by this court, in the case of Haggard v. Wallen, 6 Nebr., 
271, that “the object of the provision for arbitration is to 
afford a speedy and inexpensive mode of ascertaining the 
damages sustained by trespass of stock upon cultivated 
lands. Courts construe proceedings of this kind with great 
liberality in ‘all matters except as to the jurdisdiction.” In 
Holmes v. Irwin, supra, it was held that the filing of proof 
of damages and service of notice with the justice was 
sufficient to give him jurisdiction, without the issuance 
and service of summons. It is plain from the cases already 
cited that this court has long looked upon the provisions of 
this statute as reasonable, constitutional and binding; and 
an examination of the adjudications of sister states on 
statutes similar in kind leads us to the conclusion that 
where the statute makes reasonable provisions and gives 
an opportunity for judicial investigation and provides for 
notice, either personal or by publication, to the owner of 
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the trespassing animals before final judgment, the strong 
trend of authority is to hold that such statutes constitute 
a reasonable procedure in the nature of an action in rem 
against trespassing stock, and that proceedings under 
them are due process of law, and not in conflict with con- 
stitutional guaranties. Ingham, Law of Animals, p. 309; 
Campbell v. Leans, 45 N. Y., 356; Hellen v. Noe, 3 Ired. 
Law [N. Car.], 493. 

It follows from this course of reasoning that the learned 
trial judge erred in sustaining the demurrer to defend- 
ant’s answer, and we therefore recommend that the judg- 
ment of the lower court be reversed, and the cause re- 
manded for further proceedings. 


BaRNES and Pounb, CC., concur. 


By the Court: For the reasons state in the foregoing 
opinion, the judgment of the district court is reversed, 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Notrse.—Fstray—Taker-Up—Use of Animal.—The taker-up of an es- 
tray can not use it except when necessary for its preservation or 
for the benefit of the rightful owner, and if the taker-up do so he 
forfeits his claim for compensation, besides subjeets himself to an 
action of trespass. Weber v. Hartaiau, 7 Colo., 13, 1 Pac. Rep., 230, 49 
Am. Rep., 339; Barrett v. Lightfoot, 1 T. B. Monroe [Ky.], 241, 15 Am. 
Dec., 110. See, also, Butler v. Cook, 14 Ala., 576.—W. F. B. 
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FREMONT, ELKHORN & MISSOURI VALLEY RAILROAD CoM- 
PANY V. GEORGE GAYTON BT AL* 
PILED JANUARY 21, 1903. No. 12,463. 
Commissioner’s opinion, Department No. 2. 


1. Owner of Land: ARTIFICIAL ARRANGEMENTS: ADVANTAGE OF ONE 
Parr Over ANOTHER: SEVERANCE. Where an owner of land by 
any artificial arrangements effects an advantage for one portion 
as against another, upon severance of the ownership the 
grantees of the two portions take them respectively charged 
with the easement and entitled to the benefit openly and visibly 
attaching at the time of the severance. 


2. Railroad Company: Nuisance: SuRFACE-WaTER: Duty Towar»p 
Owners ONLY. Unless in cases where the standing water is a 
nuisance, a railroad company is not negligent in so construcet- 
ing and maintaining its road as to cause surface-water to be 
discharged upon a portion of its own land; it is under a duty in 
this respect toward other owners only. 


Ww 


Construction: Irs Own LAND: EMBANKMENTS: BRIDGES: 
Dirciks: SURFACE-WATER. Hence, where a railroad company 
constructs its road across its own land and in so doing erects 
embankments and bridges and digs ditches and borrow-piis, 
by reason whereof surface-water is or may be collected and 
discharged upon a particular portion of the tract, subsequent 
grantees of that portion can not maintain an action against the 
company by reason of the maintenance of such embankments, 
bridges, ditches and borrow-pits in their original condition. 
Fremont, E. éd M. V. R. Co. v. Harlin, 50 Nebr., 698, 36 L. R. A, 417, 
61 Am. St. Rep., 578, distinguished. ; 


Error from the district court for Dodge county. Ac- 
tion in the nature of case, to recover for diverting of water 
by the landowners onto the premises of another. Tried 
below before Grimison, J. Judgment for plaintiff. Re- 
versed. 


Benjamin T. White, James B. Sheean, Clark C. McNish 
and Andrew R. Oleson, for plaintiff in error. 


Frederick W. Button, contra. 


Syllabus by court; catch-words by editor. 

* The Sioux City & Pacific Railroad Company is the codefendant in 
error. It also filed a separate petition in error, making Gayton and 
the plaintiff above defendants in error. Both error proceedings are 
involved in this opinion. 
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Powunp, C. 


The Sioux City & Pacific Railroad Company and the 
Union Pacific Railway Company, became the owners of 
the land involved in this controversy in 1873, through a 
grant from the general government. The Sioux City & 
Pacific Company constructed its road over the land, and 
in so doing built an embankment, dug certain ditches and 
borrow-pits, and put in bridges and culverts. After con- 
structing its road, it conveyed the land to the Union 
Pacific Company, reserving a right of way 200 feet wide 
across that portion of the tract occupied by its road. Many 
years afterwards the Union Pacific Company conveyed the 
land to Solomon Gayton, lessor of the plaintiff, subject to 
said right of way. It is claimed that the Fremont, Elk- 
horn & Missouri Valley Railroad Company is operating 
the road. In the summer of 1898, George Guyton, the 
plaintiff, as tenant of said Solomon Gayton, was culti- 
vating a portion of the tract, ang had planted a crop of 
corn thereon. This action was brought to recover damages 
for injury to the corn by discharging surface-water upon 
the land from and through the ditches and borrow-pits in 
consequence of the manner in which the bridges and em- 
bankment had been built and maintained. The plaintiff’s 
claim is that the bridges, embankment and road-bed were 
so negligently constructed and the ditches so negligently 
maintained that quantities of surface-water were collected 
from the surrounding land and discharged upon his field 
inabody. The defendants pleaded, among other things, the 
facts above set forth as to the original ownership of the 
land, and also that the embankment, bridges, ditches and 
borrow-pits were, in 1898, in the same condition in which 
they were originally constructed, and that there had been 
no change from that time until the time of the injury. At 
the trial, an instruction was requested to the effect that if, 
at the time the road was built and the embankment, 
bridges, ditches and borrow-pits constructed, the Sioux — 
City & Pacific Company was the owner of the whole tract, 
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and the borrow-pits, bridges and embankments were in the 
same condition in 1898, at the time of the destruction of 
the plaintiff’s crops, as when they were built and con- 
structed, and as they were at the time the land was con- 
veyed to said Solomon Gayton, the plaintiff could not 
recover. This instruction was refused and its refusal, 
among other things, is assigned as error. 

We think the instruction should have been given. The 
evidence that the Sioux City & Pacific Company origi- 
nally owned the whole tract and that plaintiff’s lessor 
obtained title through mesne conveyances from that com- 
pany, after the road was built, is undisputed. The defend- 
ants introduced evidence tending to show that the only 
change which had taken place from the time the road was 
built until 1898, was that some dirt had been dug out of 
the borrow-pits and used upon the grade. One witness, 
however, testified that the dirt had washed down from the 
track and was merely excavated and thrown back. It is 
true one of the plaintift’s witnesses states that a change 
at one of the bridges was made “in the winter of 1897 or 
1898.” Counsel for defendants in their brief construe this 
as referring to changes admittedly made after the injury 
complained of. Counsel for the plaintiff insists that it 
refers to a change before the injury. As this testimony 
stands it is ambiguous and would not require us to hold 
that the evidence conclusively shows a material altera- 
tion, in the face of the positive evidence adduced by the 
defendants. At most there would be a question for the 
jury whether a change had taken place prior to the injury, 
and whether such change contributed to or caused the 
damage and amounted to negligence on the part of the 
railroad company. Where an owner of land, by any arti- 
ficial arrangements, effects an advantage for one portion 
as against another, upon severance of the ownership the 
grantees of the two portions take them _ respectively 
charged with the easement and entitled to the benefit 
openly and visibly attaching at the time of the severance. 
Lampman v. Milks, 21 N. Y., 505; Janes v. Jenkins, 34 
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Md., 1, 6 ‘et Rep., 300; Cihak v. Klekr, 117 Ml., 648, 7 N. 
iOR Rep., 111. 

In 2 Washburn, Real Property [5th ed.*], *29, it is said: 
“Though, as already remarked, a man can not have an ease- 
ment in his own land, and ordinarily the union of title and 
possession of two estates in one owner extinguishes any 
prior existing easement in the one for the benefit of the 
other, there are cases where two esfates have been so used 
in relation to each other, that, if the owner parts with one 
of them, he has been held to impliedly grant or reserve an 
eascinent in the one in favor of the other.” The case at bar 
appears to come within this rule. 

In Lampman ve. Jridks, supra, the owner of land across 
which there was a flowing stream diverted the stream so 
as to relieve a portion of the land which had formerly 
been overflowed. It was held that upon conveyance of 
such portion, neither he nor subsequent grantees of the 
portion retained could return the stream to its former bed 
{o the injury of the first grantee. The court said (p. 507) : 
“The rule of the common law on this subject is well settled. 
The principle is, that where the owner of fwo tenements 
sells one of them, or the owner of an entire estate sells a 
portion, the purchaser takes the tenement, or portion 
sold, with all the benefits and burdens which appear, at 
the time of the sale, to belong to it, as between it and the 
property which the vendor retains. This is one of the 
recognized modes by which an easenient or servitude is 
created. No casement exists so long as there is a unity of 
ownership, because the owner of the whole may, at any 
time, rearrange the qualities of the several parts. But the 
moment a severance occurs, by the sale of a part, the right 
of the owner to redistribute the properties of the respect- 
ive portions ceases; and easements or servitudes are 
created, corresponding to the benefits and burdens mutualls 
existing at the time of the sale. This is not a rule for the 
benefit of purchasers only, but is entirely reciprocal. 
Hence, if, instead of a benefit conferred, a burden has beex 

*6th ed., sec. 1235. 
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imposed upon the portion sold, the purchaser, provided the 
marks of this burden are open and visible, takes the prop- 
erty with the servitude upon it. The parties are presumed 
to contract in reference to the condition of the properts 
at the time of the sale, and neither has a right, by altering 
arrangements then openly existing, to change materially 
the relative value of the respective parts.” 

A distinction is doubtless to be made between cases 
where the easement so created is obvious and permanent 
and those where it is not equally open and visible to the 
purchaser. In the latter class of cases, it is usually held 
that the easement must be reasonably necessary to the en- 
joyment of that portion of the land for which it is claimed, 
or else must be reserved in the deed. Cihak v. Alekr, 
supra. But where the casement is attended by some alter- 
ation in the land, which in its nature is obvious and per- 
nuinent and may be seen on inspection by any person who 
views the land, it is not required that it be necessary nor 
that it be expressly reserved. Lampman v. Milks, supra. 
In the case at bar the deed to Gayton and the deed to Gay- 
ton’s grantor were expressly subject to the right of way of 
the Sioux City & Pacific Company. Its road-bed and the 
embankments, bridges, ditches and borrow-pits wer 
obvious and permanent alterations of the land, which could 
not escape the notice of a purchaser. If they were so con- 
structed as to discharge surface water upon the portion 
of the tract originally owned by the company, that also 
was a fact which the purchaser could not fail to observe, 
and doubtless entered materially into the purchase price. 

We see nothing to change our conclusion in the many 
cases in which this court has held that the grant of a right 
of way does not release the company from liability for sub- 
sequent negligent construction and maintenance of its 
roadway. This is not a case where the owner of a tract has 
granted the company a right of way across it, but is one 
where the company has built its road across its own land. 
If it so constructed its road as to do no damage to ad- 
joining landowners, the effect of the manner of construc- 
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tion upon its own land was a matter concerning no one 
but itself. Unless in cases where the standing water is a 
nuisance, a railroad company is not negligent in so con- 
structing and maintaining its road as to cause surface 
water to be discharged upon a portion of its own land; it 
is under a duty in this respect toward other owners only. 
This prosposition appears to us self-evident; but Omaha 
& Rk. V. R. Co. v. Martin, 14 Nebr., 295, is not without 
relevance thereto. 

The case of Fremont, HE. & M. V. R. Co. v. Harlin, 
50 Nebr., 698, 86 L. R. A., 417, 61 Am. St. Rep., 578, 
which is chieffy relied upon by the defendant, was a case 
where a landowner had conveyed a right of way across 
his land to a railway company. The court said expressly 
that if the release would have estopped the original owner, 
had he retained the land, it would likewise estop his 
grantee who brought the action. Not only is the Harlin 
Case readily distinguishable from the case at bar, for 
the reason that there the original construction of the 
road was negligent, and its maintenance so as to cause 
injury to the land across which the right of way had 
been granted was actionable in the first instance, but 
this case comes squarely within the exception announced 
by the court. Here the original owner of the Gayton 
tract was the company, and the company clearly had no 
standing to complain against itself of its own acts in the 
construction and maintenance of its road. Gayton took 
from the grantee of the company, who was in no position 
to complain; and if, as the company asserts and its evi- 
dence tends to prove, there had been no material change 
from the time the road was built until the injury occurred, 
the company was entitled to a verdict. 

For the error in not submitting this defense to the jury, 
we think the judgment of the district court should be re 
versed and the cause remanded, and we so recommend. 


Barnes and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judgment of the district court is reversed and 
the cause is remanded for a new trial. 


REVERSED AND REMANDED. 


WILLIAM DOUGHERTY ET AL., APPELLANTS, V. EMMA Kuv- 
BAT ET AL., APPELLEES. 
FILED JANUARY 21, 1903. No. 12,500. 
Commissioner’s opinion, Department No. 2. 
1. Stare Decisis. Glynn v. Glynn, 62 Nebr., 872, followed. 


2. Title to Act: SprcraL LEGISLATION: CONSTITUTION. Sections 70-73, 
chapter 73, Compiled Statutes (chapter 58, Session Laws, 1889; 
Annotated Statutes, secs. 10275-10278), as consizued in Ulynn tw, 
Glynn, supra, are not unconstitutional as being broader than the 
title of the act, nor as special legislation. 


3. Redemption from Foreclosure Sale. A person who is entitled to 
redeem from a sale under decree of foreclosure to which he 
was not a party, must pay the full amount cf the mortgage 
lien, though the land may have sold for a less sum. 


4, Tenant in Common: ForkcLosurE Sate: REDEMPTION: PART 
PAYMENT: ENTIRE INCUMBRANCE. A tenant in common who was 
not made a party, and is therefore entitled to reaeem from a 
foreclosure sale, may not compel the mortgagee or his suc- 
cessors to accept a part of the debt and relieve his interest only 
of the burden, but must offer to redeem the whole by discharg- 
ing the entire incumbrance. 


5. Mortgage Debt: EQUITABLE PROPORTION: PAYMENT: REDEMPTION 
oF INTEREST. But it is equitable to allow the plaintiff in an 
action for redemption to redeem his interest by paying his 
equitable proportion of the mortgage debt, and the defendant 
may, if he sees fit, allow the plaintiff to do so. 


6. ~ 7 H : : Depr A UNIT: PARTIAL INTEREST: 
RieHts or REDEMPTOR. As the rule that the debt is a unit, so 
that redemption of a partial interest only can not be imposed 
upon the mortgagee, is solely for the benefit and couvenience 
of the latter, if he chooses to accept a portion of the debt and 
allow redemption of a partial interest, and such course is equi- 
table under the circumstances, the holder of such partial in- 
terest can not insist upon redeeming the whole. 


~~ 
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APPEAL from the district court for Douglas county. Ac- 
tion by heirs of their intestate to redeem property sold 
under a decree of foreclosure. Heard below before Faw: 
ceTt, J. Judgment for defendants. Reversed. 


Howard H. Baldrige, William A. De Bord, A. H. Mur- 
dock and J. Ml. Kerr, for appellanis. 


James H. Vin Dusen, Timothy J. Mahoney, C. H. Kubat, 
Elmer EH. Thomas, Thomas J, Nolan and Arthur C. Wake- 
ley, contra. 


Powunp, C. 


One John Dougherty mortgaged the property in con- 
troversy, a lot in the city of South Omaha, to the Nebraska 
Savings Bank. Afterwards he conveyed the property to 
his brother, Eugene Dougherty, a resident of Colorado. 
John Dougherty, the original mortgagor, and Eugene 
Dougherty, his grantee, each died intestate and without 
issue. There were, however, several brothers and sisters 
surviving, namely, Margaret Ahearn, formerly Dougherty, 
a British subject, resident in Ireland; Catherine Dough- 
erty, a citizen of Massachusetts; Patrick Dougherty, a 
British subject, resident in Ireland; and Cornelius Dough- 
erty, Ellen Dougherty and Edmund Dougherty, citizens of 
Nebraska. In addition, there were left surviving six chil- 
dren of a deceased brother, Michael Dougherty, who at 
his death was a British subject, resident in Ireland, of 
whom three were non-resident aliens. Among these were 
an Edmond Dougherty and a Margaret Dougherty. Suit 
was brought to foreclose the mortgage, in which personal 
service was had upon Cornelius “Doherty” and “Ella 
Doherty,” and service by publication upon “Edward Do- 
herty,” and Patrick, Margaret and Catherine “Doherty,” 
and answers were filed on behalf of such defendants. De- 
cree of foreclosure was rendered in due course, and the 
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property was sold, for less than the mortgage debt, to the 
Packer’s Savings Bank, under which the other defendants 
in the present suit claim as grantees. This suit is brought 
by children of Michael Dougherty, and by Edmund 
Dougherty, Ellen Dougherty, Patrick Dougherty, Mar- 
garet Ahearn, and Catherine Dougherty, brothers and 
sisters of said Eugene Dougherty, to redeem. The district 
court found for the defendants and the plaintiffs appeal. 

Without passing on the questions raised as to the pro- 
ceedings in the foreclosure suit and the sufficiency of the 
published notice in other respects, it is evident that both 
Edmund Dougherty, the brother, and Edmond Dougherty, 
the nephew, were not served by the notice to “Edward 
Doherty,” and that the notice to “Alargaret Doherty” could 
not apply both to Margaret Ahearn, formerly Dougherty, 
the sister, and Margaret Dougherty, the niece. Moreover, 
there stil] remain children of Michael Dougherty not made 
parties or attempted to be served in any way. As to these 
persons, it was urged below, and the district court held, 
that, being either non-resident aliens or the children of a 
non-resident alien, claiming through one who could not 
inherit, they were not heirs of Eugene Dougherty and had 
no interest in the property. This holding was prior to and 
is in direct conflict with the decision of this court in Glynn 
v. Glynn, 62 Nebr., 872, in which section 73, chapter 73, 
Compiled Statutes (Annotated Statutes, sec. 10278), 
‘ was construed to mean that non-resident aliens were 
able to inherit estate in land within the corporate limits of 
cities and. villages. If that decisiou 1s adhered to, the de- 
cree of the district court must be reversed, and it will be 
necessary to consider but one further point, as the other 
questions involved are not likely to present serious diffi- 
culties on another hearing. 

Counsel for appellees have urged a reconsideration of 
Glynn v. Glynn, both upon the merits of the construction 
there adopted and on the ground that the statute, so con- 
strued, is unconstitutional. But the court appears to 
have given that cause full aud careful consideration. 


272 NEBRASKA REPORTS. [VOL. 67 


Dougherty vy. Kubat, 


Hence we shall confine ourselves to the constitutional 
objections, as these alone present questions not al- 
ready passed upon. It is argued first that the title of 
the act, “An act restricting non-resident aliens and cor- 
porations not incorporated under the laws of Nebraska, in 
their right to acquire and hold real estate,”? must sieces- 
sarily limit its operation to restriction and prohibition, 
and can not cover a provision conferring a power to ac- 
quire and hold property in cities and villages, which aliens 
did not possess at common law. But it is obvious that 
chapter 15a, Compiled Statutes (Annotated Statutes, sec. 
6950), of itself, without any supplementary legislation, 
was enough to exclude and prohibit ownership of real 
property by aliens, and that an act leaving them free to 
acquire and hold city property, while continuing their 
common-law disabilities as to agricultural lands, is, in 
substance, a restriction of their power as to ownership 
of lands, substituted for a prohibition. The legislature 
seems to have assumed that all men had a natural, if not 
a legal, right to acquire and hold property, and the mean- 
ing evidently was that such natural right was to be re- 
stricted by law. The common law gave no legal right, 
and the existing statute in this state, which was repealed, 
prohibited alien ownership without any exceptions. Hence 
there was no legal right to restrict. Taking the words in 
the sense in which they must. have been intended, the title 
does not conflict with the construction this court has put 
upon the statute. The other objection is that a statute 
operating only upon lands without the corporate limits of 
cities and villages, and not extending to all lands in the 
state, is loca] and special legislation, contrary to section 
15, article 3, of the constitution. Itis well settled that the 
legislature may make a reasonable classification, resting 
on grounds of public policy, or some substantial difference 
of situation or circumstances that would naturally suggest 
the justice or expediency of diverse legislation with re- 
spect to the objecis classified. State v. Farmers & Mer- 
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chants’ Irrigation Co., 59 Nebr., 1; Cleland v. Anderson,* 
66 Nebr., 252. If the statute operates equally upon 
all persons or objects of a class so constituted, it is 
enough. In this case there is an obvious and reasonable 
distinction between lots in the corporate limits of cities 
and villages and the larger tracts outside which, in this 
state, are agricultural or grazing lands. No particular 
mischief might flow from alien ownership of city property, 
while alien ownership of agricultural lands is a well- 
known source of political and social disturbance. Tt cai 
not be said that the classification adopted is arbitrary or 
unreasonable. 

Conceding that the plaintiffs, or some of them, are en- 
titled to redeem, the question arises, what they may re- 
deem, and how much they must pay. It is contended on 
their behalf that they may redeem the whole property from 
the sale, while appellees contend that they are tenants in 
common with the defendants as successors to the interests 
of their co-tenants under the foreclosure sale, and hence 
must contribute as to the portion of the mortgage debt 
satisfied by the sale, and redeem as to the remainder. We 
are unable to agree entirely with either. In such a case 
as this the redemption is from the mortgage, not the sale. 
Counsel for plaintiffs cite Jay v. Cole, 44 Ta., 452, and 
Tuttle v. Dewey, 44 Ia., 306. But those cases arose under 
a practice where redemption is allowed, as of course, 
within a year after sale, and is a statutory redemption 
from the sale. They do not apply to suits to redeem goy- 
erned solely by the principles of equity. When a person 


* Three opinions have been filed in this case, two by Pownn, C., of 
date November 6, 1902, and July 3, 1903, respectively; the last by 
SEDGWICE, J., March 17, 1904. This last overrules the other two on a 
single point, and reverses the judgment; Barnzs, J., dissents. Mr. 
Commissioner Pounn’s opinions held that the interest of a bankrupt 
in an action pending which he might sell or assign, was ‘“‘property” 
within the meaning of the national bankrupt act rather than a 
“right of action,” as that term is used in the same act, and held 
the cause pending to come under that definition of “property.” Judge 
SEDGWICK’s opinion held the cause of action—conspiracy—to be a 
tort and the injury personal to the plaintiff. As to the: purpose for 
which it is cited in this case, Cleveland v. Anderson stands unreversed, 
—W.F.B. 

24 


ore: NEBRASKA REPORTS. [VOL. 67 


Dougherty vy. Kubat. 


who is entitled to redeem comes into equity to enforce his 
right, he must relieve the land of the incumbrance; and 
he can do this only by paying the full amount of the mort- 
gage lien, though the land may have sold for a less sum. 
Kvans v. Kahr, 60 Kan., 719, 57 Pac. Rep., 950; Collins v. 
Riggs, 14 Wall. [U. 8.], 491, 20 L. Ed., 723; Large v. Van 
Doren, 14 N. J. Eq., 208; Bradley v. Snyder, 14 T11., 263, 
58 Am. Dec., 564; Iowa County v. Beeson, 55 Ia., 262, 7 
N. W. Rep., 597. In Collins v. Riggs, supra, Bradley, J., 
says (p. 493): “To redeem property which has been sold 
under a mortgage for less than the mortgage debt, it 
is not sufficient to tender the amount of the sale. 
The whole mortgage debt must be tendered or paid 
into court. The party offering to redeem proceeds upon 
the hypothesis that, as to him, the mortgage has never 
been foreclosed and is still in existence. Therefore he can 
only lift it by paying it. The money will be subject to dis- 
tribution between the mortgagee and the purchaser, in 
equitable proportions, so as to reimburse the latter his 
purchase-nioney and pay the former the balance of his 
debt.” 

The plaintiffs undoubtedly took the proper course in 
offering to redeem the whole property, not merely their 
respective undivided shaves therein. A tenant in common 
who was not made a party, and is, therefore, entitled to re- 
deem from a foreclosure sale, may not compel the mort- 
gagee or his successors to accept a part of the debt and 
relieve his interest only of the burden, but must offer to 
redeem the whole, by discharging the entire incumbrance. 
3 Pomeroy, Equity Jurisprudence, sec. 1220; WeQucen v. 
Whetstone, 127 Ala., 417, 30 So. Rep., 548; Buettel v. Har- 
mount, 46 Minn., 481, 49 N. W. Rep., 250; Lyon v. Rob- 
bins, 45 Conn., 518; Crafts v. Crafts, 13 Gray [Mass.], 
360; Hiceman v. Finch, 79 Ind., 511. Nevertheless, as it 
is equitable to allow the plaintiff in an action for redemp- 
tion to redeem his interest by paying his equitable pro- 
portion of the mortgage debt, the defendant may, if he 
sees fit, allow the plaintiff to do so, Kerse v. Miller, 169 
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Mass., 44, 47 N. BE. Rep., 504; Van Vronker v. Eastman, 
7 Met. [Mass.], 157; Gibson v. Crehore, 5 Pick. [Mass.], 
146. The rule that the debt is a unit so that redemption 
of a partial interest only, can not be imposed upon the 
mortgagee, is solely for the benefit and advantage of the 
latter. He can not be compelled to accept his money in 
driblets, and may insist upon payment of the entire mort- 
gage debt. But if he so insists, and one tenant in common 
relieves the entire estate of the incumbrance, the benefit 
accrues to the other tenants in common, subject to a charge 
upon their several interests for their respective shares of 
the incumbrance paid off. 3 Pomeroy, Equity Jurispru- 
dence, sec. 1220. Hence it must be evident that the require- 
ment that the whole incumbrance be discharged is merely 
an incident of the right of the tenant in common to relieve 
his individual share, arising from the fact that, with due 
regard-to the equities of others, he can relieve it in no other 
way. Ifthe difficulties arising from the rights of the mort- 
gagee are obviated, there is no reason why he should be 
permitted or required to redeem more than his interest. 
We think, therefore, that if the mortgagee-or his successors 
choose to accept a portion of the debt and allow redemp- 
tion of a partial interest, and such course is equitable 
under the circumstances, the holder of such interest can 
not insist upon redeeming the whole. 

We recommend that the decree be reversed, and the 
cause remanded for further proceedings in accordance 
with the views above expressed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings in accord- 
ance with said opinion. 

REVERSED AND RDMANDED. 
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ALLPN E. GoBLD pr AL. Vv. EDWARD W. SIMERAL ET AL. 
FrLep JANUARY 21, 1903. No. 12,526. 
Commissioner’s opinion, Department No. 2. 


1. Statute Adopted from Another State. If a statute adopted from 
another state had been construed by the courts of that state 
prior to its adoption here, the same construction should be 
given ordinarily in this state in the absence of any indication 
of a contrary intention on the part of the legislature. 


2. Construction of Statute: RELUcTANCE oF CouRTSs: LEGISLATIVE 
Intent. The reluctance of courts to construe a statute so as to 
permit it to operate harshly in particular cases, must yield to 
plain and unequivocal indications of legislative intent. 


3. Guardian: Warp: Mrinoriry: DiscHarGce Ipso Facro. A guardian 
is discharged, within the purview of section 32, chapter 34, 
Compiled Statutes, (Annotated Statutes, 5402), when the ward 
becomes of age. 


4, Statute of Limitations. As to the sureties upon the guardian’s 
bond, the period of limitation provided in said section begins 
to run from the date of such discharge, not from the time when 
a cause of action has accrued upon final settlement. If no 
cause of action accrues within the period fixed, by reason of 
failure to take or complete the necessary steps, the sureties do 
not continue to be liable. 


Error from the district court for Douglas county. Ac- 
tion upon guardian’s bond. Plea of statute of limitations. 
Tried below before Baxtnr, J. Judgment for defendants. 
Affirmed. 


L. D. Holmes, J. J. Boucher, Herbert 8. Crane, Thomas 
D. Crane and O. S. Erwin, for plaintiffs in error. 


Edward W. Simeral, for himself, Charles J. Greene, 
Ralph W. Breckenridge and J. C. Kinsler, with him. 


Pounp, C. 


Section 32, chapter 34, Compiled Statutes (Annotated 
Statutes, sec. 5402), provides that “no action shall be 
maintained against the sureties in any bond given by 
the guardian unless it be commenced within four years 
~ Syllabus by court; catch-words by editor. 


=! 
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from the time when the guardian shall have been dis- 
charged.” The question involved in this case is whether 
an action may be maintained against the sureties more 
than four years after the ward comes of age, in case the 
amount due from the guardian is not ascertained upon 
final settlement of his accounts until such period has ex- 
pired. We think the question must be answered in the 
negative. 

It appears that the statutory provision under considera- 
tion originated in Massachusetts. Afterwards it was 
adopted by Michigan. Thence it passed to Wisconsin, and 
from Wisconsin it came to Nebraska. This history is suffi- 
ciently clear from inspection of the several statutes them- 
selves, but has been carefully worked out by the supreme 
court of Wisconsin in Paine v. Jones, 93 Wis., 70, 67 N. 
W. Rep., 31. The court say (p. 74): “The statute seems to 
have originated, or been first adopted in this country, in the 
state of Massachuscetis, where it is first found in the Re- 
vised Statutes of 1836,* * * * since which time, without 
material change, it has continued a part of the law of that 
state. Michigan adopted substantially the same statute 
from Massachusetts. Campau v. Gillett, 1 Mich., 416, 53 
Am. Dec., 73, Revised Statutes, 1838, pt. 2, tit. 7, ch. 5, 
sec. 25. And without material change it has since con- 
tinued to be the law of that state. It was adopted by this 
state from Michigan in 1849.” But long before the stat- 
ute was taken over in Nebraska, the courts of Massachu- 
setts had construed it in Loring v. Alline, 9 Cush. [Mass.], 
68, and the construction adopted in Massachusetts has 
been followed since in Michigan and Wisconsin. It is a 
general canon of construction that if a statute adopted 
from another state had been construed by the courts of that 
state prior to its adoption here, the same construction 
should be given ordinarily in this state. Coffield v. State, 
44 Nebr., 417; Forrester v. Kearney Nat. Bank, 49 Nebr., 
655; Parks v. State, 20 Nebr., 515; O’Dea v. Washington 
County, 3 Nebr., 118. This rule has not always been fol- 

*Chapter 79, sec. 36. 
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lowed, however, and has been modified to some extent in 
recent cases. 

In Nebraska Loan & Building Ass’n v. Marshall, 51 
Nebr., 534, the court declined to apply the general rule 
because of another provision in the statutes which indi- 
cated a different intention on the part of the legislature, 
and because the courts of the state from which the statute 
had been taken had since altered their opinion as to its 
construction. 

Also, in Aforgan v. State, 51 Nebr., 672, it was held that 
the prior construction had no more force than would be 
allowed to a previous decision of this court construing the 
statute, and hence might be rejected for reasons which 
would require such course had the decision been rendered 
here originally. 

In Rhea v. State, 63 Nebr., 461, this proposition was 
somewhat restricted, and alteration of the statute by sub- 
sequent amendment, as to a point on which the prior con- 
struction largely rested, was held to afford ground for in- 
dependent interpretation. 

In view of these later decisions, we think the rule may 
be formulated thus: Ordinarily the adopted statute should 
be construed here as the courts of the state from which it 
was taken had construed it prior to its adoption, in the 
absence of any indication of a contrary intention on the 
part of the legislature. The decisions in Michigan and 
Wisconsin were subsequent to our adoption of the statute 
here in question, and have persuasive authority only. 
Ayers v. McGavock, 39 Nebr., 843, 42 Am. St. Rep., 627. 
lor these reasons, it may be proper to treat the question 
as in some measure a new one, and to indicate the consid- 
erations which move us to adopt the construction given by 
the courts of Massachusetts. 

In Loring v. Alline, supra, the court said (p. 70): “By 
the term ‘discharged,’ in this statute, is intended any mode 
by which the guardianship is effectually determined and 
brought to a close, either by the removal, resignation, or 
death of the guardian, the marriage of a female guardian, 
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the arrival of a minor ward to the age of twenty-one, or 
otherwise.” This construction is followed in Probate 
Judge v. Stevenson, 55 Mich., 320, 21 N. W. Rep., 348; 
Paine v. Joncs, 93 Wis., 70, 76, 67 N. W. Rep., 31; Berkin 
v. Marsh, 18 Mont., 152, 44 Pac. Rep., 528, 56 Am. St. 
Rep., 565, and in effect in Harris v. Calvert, 2 Kan. App., 
749, 44 Pac. Rep., 25. The objection urged against it by 
counsel is that, in effect, the former ward may be barred 
of his action before he is able to maintain it; that if the 
settlement or final accounting for any reason is delayed 
or protracted beyond four years, there is no remedy against 
the sureties. But we think the purpose of the statute was 
to require the accounts to be settled, so far as the sure- 
ties were to be held, with reasonable expedition and with- 
in the prescribed period. Undoubtedly, as a general prop- 
osition, courts will be loth to construe a statute so as to 
ccprive a person of a cause of action by limitation be- 
fore he is in a position to assert it. The ordinary statutes 
of limitations provide for this by dating the limitation 
fron. accrual of the cause of action. But here the pro- 
vision is special, meant to cover a special case, and gov- 
erned by special considerations. 

As the court said in Hudson v. Bishop, 32 Fed. Rep., 
519, 521, construing the statute of Wisconsin: “This is a 
special limitation for the benefit of the sureties, and does 
not affect the right to recover from the guardian. The 
limitation begins to run ‘from the time the guardian shall 
be discharged.’ ” The purpose is “to fix a time certain, for 
the benefit of the sureties, so that they may know definitely 
when their obligations as sureties will terminate.” Paine 
v. Jones, supra. No other meaning can be given to the 
language used. As the court say in the case just cited (p.- 
76): “To say the term ‘discharged’ is synonymous with 
‘settlement of the guardian’s account with the proper court, 
or with the ward,’ would seem to do violence to the lan- 
guage used. * * * We are unable to see wherein a 
mere settlement of the guardian’s account, without actual 
compliance with the order of the court, operates as a dis- 
charge, in any sense.” 
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In Probate Judge ve Steceuson, sipra, the court say (p. 
3823): “Phe discharge’ can not very well have more than 
one of two meanings. It must mean either the end of the 
guardianship atice, ov the discharge from liability. Tt can 
not mean the latter, because thai would preclude any oc- 
‘asion for resort to the bond.” IJlence courts generally 
hold, under statutes ike our own, that the purpose of the 
legislature was to require the amount due from the guard- 
jan to he ascertained and suit to be brought therefor 
within the period fixed, and that, as the time allowed is 
reasenn ile, nealigence crv other cause of delay in settling 
the account can bet extend it. As the court said in Me- 
Kia ve. Mann, 141 Mass., 507, 509, 6 N. Td. Rep., 740: “If no 
right of ection has acerned within the four years for waut 
of necessary preliminary sieps, that is the fault or the 
misfortune of those interested in the estate.” It has been 
rewarked in some of the ci:es cited that this construction 
may sometimes work a hardship in particular cases. But 
the reluctance of courts to coustrue a statute so as to per- 
mit it to operate harshly in particular cases must yield to 
plain and unequivocal indications of legislative intent. 
Ntate v. Moore, 45 Nebr., 12; Morrill v. Taylor, 6 Nebr., 
236. Statutes of limitations running from some specified 
act or event and not from the accrual of plaintiff’s cause 
of action, are not uncommon; and where such is clearly 
the lcvislative intent, the plaintiff is bound to complete the 
requisite preliminaries and bring his action in the time 
required. First Nat. Bank of Garretsville v. Greene, 64 
la, 4£5..17 N. W. Rep., 86, 20 N. W. Rep., 754. We 
are therefore of opinion that a guardian is discharged, 
within the purview of section 32, chapter 34, Compiled 
Statutes (Annotated Statutes, sec. 5402), when the 
ward becomes of age, and that as to the sureties 
upon the guardian’s bond, the period of limitation pro- 
vided in said section begins to run from the date of 
such discharge, not from the time when a cause of action 
has accrued upon final settlement. Such is the express 
language used, and such is the construction given to like 
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statutes elsewhere. J/cKim v. Mann, 141 Mass., 507, 6 N. 
E. Rep., 740; Probate Judge v. Stevenson, 55 Mich., 320, 
21 N. W. Rep., 348; Paine v. Jones, 93 Wis., 70, 76, 67 N. 
W. Rep., 31; Berkin v. Marsh, 18 Mont., 152, 44 Pac. Rep., 
528, 56 Am. St. Rep., 565. As the court say in Berkin v. 
Marsh (p. 162): “Ifit be objected that we are thus holding 
that the statute of limitations commences to run before the 
cause of action arises, the answer is simply that this 
statute of limitations is different from the ordinary ones, 
and specifically provides that which is unusual, viz.: that 
the limitation shall commence at the discharge or removal 
of the puardian, and not at the time of the accruing of the 
cause of action.” It follows that if no cause of action 
accrues within the period fixed, by reason of failure to 
take or complete the necessary steps, the sureties do not 
continue to be liable. The hardship involved is apparent, 
rather than real. It can happen but rarely that a guard- 
ian’s accounts can not be settled finally within four 
years from his discharge. The order of the county court 
stands as a judgment, as against the guardian, and is 
directly enforceable. Lydick v. Chaney, 64 Nebr., 288. 
If the guardian takes the cause to the district court, he 
must give an appeal bond; and he can not suspend en- 
forcement of a judgment of the latter tribunal by going 
to the supreme court unless he gives a supersedeas bond. 
Should the delay involved operate to relieve the sureties 
on the original undertaking, the ward is not left without 
a remedy so long as these bonds remain for his protection. 
In the absence of such appeals, there is nothing to pre- 
vent final ascertainment of the amount due long before 
the statute has run. 
We recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 
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Note.—Rule That by Adopting a Statute the Legislature Adopts Whatever 
Construction Has Been Placed Thereon by the Highest Tribunal of the 
State from Which It Was Taken, and This Whether the Language of the 
Two Statutes Be Identical or Synounymous—Daily v. Swope, 47 Miss., 367; 
Sutherland, Statutory Construction, 256; Hess v. Peyg, 7 Nev., 23. 
March 28, 1864, Lyman Trumbull reported, as chairman of the judi- 
ciary committee of the United Stutes senate, the thirteenth amend- 
ment proposing the abolition of slavery.* I+ was the language of the 
ordinance of 1787 for the government of the Northwest Territory. 
Mr. Sumner had argued tor the language of the French constitu- 
tion, equality before the law. Jacob Merritt Howard, of Michigan, 
pointed out the advantage of adopting the language of the ordinance, 
for the reason, among others, that the ordinance had received judi- 
eial interpretation and the French constitution had not. Congres- 
sional Globe, March 29 to April 8, 1864. ‘The reasons for the rule set 
out at the head of this note, are most cogent and the effect of the 
rule is most salutary. ‘The legislature, in borrowing a statute or con- 
stitutional provision, is presumed to have adopted the construction 
with the language. The effect is to minimize litigation in the state 
of the adoption. See a different rule laid down by Hemphill, J., in 
Snoddy v. Cage, 5 Tex., 106, but note the vigorous dissent by Wheeler, 
J., at page 115.—W. F. B. 


NORTHERN ASSURANCE COMPANY OF ENGLAND Y¥. AUGUST 
D. BorGeELt. 


FILED JANUARY 21, 1903. No. 12,563. 
Commissioner’s opinion, Department No. 2. 


1. Foreign Corporation: Businrss IN THis STaTE: COMPLIANCE WITH 
ConpiTions: DeEMURRER. Where the record discloses affirma- 
tively that the plaintiff, a foreign corporation, has been doing 
business in this state without complying with the conditions 
prescribed by the statutes, a demurrer is properly sustained. 

: : ——-: DrErensz SET Up in ANSWER. But 

where such fact does not appear affirmatively, a demurrer will 

not lie because the petition fails to allege that the statutory 
conditions have been complied with. In such case non-compli- 
ance is a defense to be set up by answer. Gommonwealth 

Mutual Fire Ins. Co. v. Hayden, 60 Nebr., 636, distinguished. 

3. Bond: Cause oF ACTION: DEFAULT: LIMITATION, A cause of 
action accrues upon a bond conditioned to do a certain act as 
soon as there is a default in the performance, whether the 
obligee has suffered damage or not, and the statute of limita- 
tions begins to run from that date. 


Syllabus by court; catch-words by editor. 
*See appendix. 
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4. : : : : CONDITION: INDEMNITY: DAMAGE. 
If, however, the bond is eonditioned to indemnify, damage must 
be shown before the party indemnified is entitled to recover, 
so that a cause of action accrues, and the statute begins to 
run, not from the date of the act which causes damage, but 
from the time when pecuniary loss ensues therefrom. 


: CONSTRUCTION: GENERAL PurRPosE: INTEREST oF PARTIFS: 
Form er Worps. Courts incline strongly to construe bonds as 
contracts of indemnity only, and will attach more importance 
to the general purpose of a bond, as shown by its provisions as 
a whole and the interests of the parties in the subject-matter, 
than to the precise form of words employed. 


6. ———-: Breach: STATUTE orf LimITATIONS: SUBSEQUENT BREACH. 
Although a cause of action for a prior breach of a bond 
furnished by an agent for the protection of his principal imay 
have been barred by limitation, such fact will not bar an action 
for another and subsequent breach; the statute of limitations 
runs as to each breach from the time when it takes place. 


7. Principal and Agent: INsTRUCTIONS: NEGLIGENCE: Loss: Rs- 
covERY. It is the duty of an agent of limited authority to 
adhere faithfully te the instructions of his principal, and if 
he exceeds, violates or neglects them, and loss results to his 
principal as a natural and ordinary consequence, it is his duty 
to make such loss good. 


8. Insurance Agents: Bonp: CONDITION: CANCELATION oF PorIcy: 
Dury oF AcenT: VTrapmity: Contract or INpEMNiTy. A bond 
furnished by insurance agents to the company was conditioned 
‘that the agents should “in all respects observe and fulfil the 
instructions of the said eompany” and that they should “in all 
other respects well and faithfully perform their duties as such 
agents.” The agents neglected to cancel a policy when directed 
so to do, and the company was afterwards compelled to pay a 
loss upon the policy. In an action on the bond, held (1) that, 
as to the condition last mentioned, the bond was to be eon- 
strued as a contract of indemnity; (2) that even if not a con- 
tract ef indemnity, as it was the duty of the agents to make 
good any loss which accrued to the company through their 
neglect or violation of their instructions, the condition that 
they would fully perform their duties as agents was broken 
when they failed to repay to the company the amount it was 
eompelled to pay out through their misconduct, and hence, in 
either view, the eause of action was not barred until five years 

. from the time when loss to the obligee ensued. 


Error from the district court for Lancaster county. 
Action by a foreign insurance company upon the bond of 
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an agent. The facts appear in the opinion. Tried below 
before Frost, J. Judgment on demurrer to plaintiff’s pe 
tition. Reversed. 


Charles J. Greene, Ralph W. Breckenridge and J. C. 
Kinsler, for plaintiff in error. 


Frank A. Boehmer, contra. 


Pownpn, C. 


A firm of insurance agents furnished a bond to one of 
the companies which they represented, conditioned, among 
other things, that the agents should “in all respects ob- 
serve and fulfill the instructions of the said company” and 
that they should “in all other respects well and faith- 
fully perform their duties as such agents.” The agents, 
it is alleged, neglected to cancel a policy when directed 
so to do; and the company was afterwards compelled to 
pay a loss upon the policy. Thereupon the company 
brought an action upon the bond, alleging these facts. It 
appeared from the petition that the neglect to comply 
with the order to cancel the policy took place more than 
five years prior to the time when the cause was begun, 
but the action was brought within five years from the time 
when it was ascertained that the company was liable for 
a loss under the policy and was compelled to pay such 
toss. Demurrers were sustained in the district court, and 
the company brings the case here on error. 

Two points are made in support of the demurrer,— 
that the plaintiff, as appears on the face of the petition, 
is a foreign insurance company, and does not allege that 
it has complied with the statutory prerequisites to trans- 
action of business in this state, and that the cause of 
action is barred by the statute of limitations. In support 
of the first point, we are cited to Commonwealth Mutual 
Fire Ins. Co. v. Hayden, 60 Nebr., 636, 838 Am. St. Rep., 
545. But we think a manifest distinction is to be made 
between the two cases. Where the record discloses 


VOL. 67] JANUARY TERM, 1903. 285 


Northern Assurance Co. v. Bergelt. 


affirmatively that a plaintiff, a foreign insurance com- 
pany, has been doing business in this state without com- 
plying with the conditions prescribed by the statutes, a 
demurrer is proper. Commonwealth Mutual Fire Ins. 
Co. v. Hayden was such a case. We have examined the 
record in that cause and find the petition alleged that the 
plaintiff had made contracts in Massachusetts, to be 
governed by the laws of that state, insuring property in 
Nebraska, and that copies of the policies were filed and 
inserted in the record. From the pleadings and instru- 
ments filed, it appeared affirmatively that the transactions 
involved were in violation of the statutes of this state. 
In the case at bar this is not true. ‘There is an omission 
to allege that the statutory conditions had been observed, 
but there is nothing to show affirmatively that they were 
not in fact fully satisfied. The petition shows that the 
company had been doing business in the state in the ordi- 
nary manner by regular resident agents. The question is 
whether we shall presume that it was doing so unlaw- 
fully. On this point the authorities are numerous and 
uniform. Where it does not appear affirmatively that the 
plaintiff lias done business in the state in contravention 
of the statutes, a demurrer will not lie because the peti- 
tion fails to allege that the statutory conditions have 
been complhed with. In such case non-conipliance is a 
defense to be set up by answer. Sivith v. Weed Sewing 
Machine Co., 26 Ohio St. 562; New Lnyland Fire & 
Marine Lns. Co. v. Robinson, 25 Ind., 536; Sprague v. 
Culler & Savidge Lumber Co., 106 Ind., 242, 6 N. E. Rep., 
335; Nickels v. People’s Building, Loan & Savings Ass'n, 
98 Va., 380, 25 S. E. Rep. 8; Nelus v. Edinburgh 
American Land Mortgage Co., 92 Ala., 157, 9 So. Rep., 
141; American Button Hole, Overscaming & Sewing Mua- 
chine Co. v. Moore, 2 “Dak., 280, 8 N. W. Rep., 131; New 
Lingland Mortgage Security Co. v. Vader, 28 Fed. Rep., 
265. In Cassaday v. American Ins. Co., 12 Ind., 95, the 
‘court said (p. 98): “Where the eomplaint is silent on the 
subject, it can not be presumed that the appellee and its 
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agent had not complied with the provisions of the statute 
at the time of the execution of the contract. In the ab- 
sence of any showing to the contrary, it seems to us that 
we may fairly presume that both the appellee and its 
solicitor had complied with the requirements of the 
statute before and at the time the policy was issued and 
the note in suit was given therefor. At all events, we 
are of the opinion that the complaint ought not to be held 
insufficient on a mere presumption that the appellee and 
its agents may not have complied with the provisions of 
the statute.” Counsel cite several cases where non-com- 
pliance with the statute was held a good defense. But 
those cases accord with the rule as above stated. 

In order to determine whether the action is barred by 
the statute of limitations, it becomes necessary to ascer- 
tain when plaintiff’s cause of action accrued,—whether 
at the time the agents failed to cancel the policy, as di- 
rected, or at the time when loss to the company ensued 
as a result of their neglect or violation of instructions. A 
clear distinction is made between bonds conditioned to 
pay a certain sum of money or to do a certain act, and 
bonds conditioned to indemnify. A cause of action ac- 
crues upon a bond conditioned to do a certain act as soon 
as there is a default in performance, whether the obligee 
has suffered damage or not. If, however, the bond is 
conditioned to indemnify, damage must be shown before 
the party indemnified is entitled to recover, so that a 
cause of action accrues, not from the date of the act which 
causes damage, but from the time when pecuniary loss 
ensues therefrom. Wilson v. Stilwell, 9 Ohio St., 468, 
75 Am. Dec., 477; American Building & Loan Ass’n v. 
Waleen, 52 Minn., 23, 53 N. W. Rep., 867; Gilbert v. Wi- 
man, 1N. Y., 550, 49 Am. Dec., 359; Wicker v. Hoppock, 
6 Wall. [U. 8.], 94, 18 L. Ed., 752; Hicks v. Hoos, 44 Mo. 
App., 571, 579; Terre Haute & I. R. Co. v. Peoria & P. U. 
Rk. Co., 81 Ill. App., 455. It follows that in the one class of 
cases the statute begins to run from the date of default, in 
the other it runs from the time when loss or damage is 
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entailed upon the obligee. In the one class, if the act is 
done afterwards, or for other reasons, the damages may 
be nominal only, and at common law non damuificatus 
was not a proper plea. In the other, damage is the gist 
of the case; without it there is no cause of action, ana 
non damnificatus might be pleaded at common law. Con- 
sequently, if the sole condition in the bond were that the 
agents should perform certain specified and well-defined 
acts, the statute would undoubtedly run from the time 
when they failed in performance. But, without attempt- 
ing to refer the condition that the agents fulfil the in- 
structions of the company to the one class or the other, 
we think the action maintainable upon the condition that 
they showd “in all other respects well and faithfully per- 
form their duties as such agents.” This would be so 
whether the statute had run as to the other condition or 
not. Although a cause of action for a prior breach of a 
bond given by an agent for protection of his principal 
may have been barred by limitation, such fact will not 
bar an action for another and subsequent breach. The 
statute of limitations runs for each breach from the 
time when it takes place. Deposit Bank v. Hearne, 48 
S. W. Rep. [Ky.], 160. Hence, if there was a breach of 
the bond when loss accrued to the company by reason of 
the misconduct of its agents, the fact that there had been 
a prior breach of another condition at the time they dis- 
obeyed their instructions would not affect the running 
of the statute. 

The rule that where the bond is conditioned to do a 
certain act a cause of action accrues and damages are 
recoverable upon default in performance, although no 
actual loss has yet resulted, has been criticised justly as 
an effort to engraft on the courts of common law a 
species of specific performance, irregular and illegitimate, 
and which neither their forms of procedure nor the gen- 
eral arrangenient of their system enable them to exercise 
without great danger of injustice and abuse. 2 Sedgwick, 
Damages [7th ed.], 307-311. Under the code sytsem, 
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many of the difficulties suggested disappear. Wilson v. 
Stilirell, 9 Ohio St., 468, 470, 75 Am. Dec., 477. Yet it must 
be admitted that contracts of pure indemnity are more in 
accord with present legal conceptions. Originally courts 
were governed strictly by the precise terms of the instru- 
ment, and held that non damnificatus could not be pleaded 
in an action on a bond conditioned for the doing of a cer- 
tain act, even though it appeared that the bond was given 
by way of indemnity. Holmes v. Rhodes, 1 Bos. & Pul. 
[Eng.], 638; Verille v. Williams, 7 Watts [Pa.], 421; 
American Building, Loan & Investment Co. v. Booth, 17 
R. I., 736, 24 Atl. Rep., 779. At present the tendency is 
otherwise. Courts now incline strongly to construe bonds 
as contracts of indemnity only, and will attach more im- 
portance to the general purpose of a bond, as shown by ils 
provisions as a whole, and the interests of the parties in 
the subject-matter, than to the precise form of words em- 
ployed. American Building & Loan Ass’n v. Waleen, 52 
Minn., 23, 58 N. W. Rep., 867. “The nature of the duty of 
the obligor, and character of the obligee, will be regarded 
as explanatory of the intent of the parties.” Strawbridye 
v. Baltimore & O. R. Co., 14 Md., 360, 367, 74 Am. Dec., 
541. Looking at the situation of the parties, the nature of 
the acts to be done, and the terms of the instrument, we 
have no doubt that a principal purpose was to indemnify 
the company against any loss that might ensue from mis- 
conduct of the agents, and we should be justified in treat- 
ing the bond in suit as a contract of indemnity. In that 
case, the cause of action could not be held to have ac- 
crued until the company was compelled to pay a loss under 
the policy wrongfully left outstanding. But if the other 
view were taken, by reason of the terms of the condition 
to “well and faithfully perform their duties as agents” 
in all other respects, we think the same result would fol- 
low. It is the duty of an agent of limited authority to 
adhere faithfully to the instructions of his principal, and 
if he exceeds, violates, or neglects them, and loss results 
to his principal as a natural and ordinary consequence, it 
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is his duty to make such loss good. Phanir Ins. Co. v. 
Frissell, 142 Mass., 513, 8 N. HK. Rep., 348; Whitney v. 
Merchants’ Union Kapress Co., 104 Mass., 152, 6 Aw. Rep., 
207; Mechem, Agency, sec. 474; 1 Am. & Eng. Ency. Law 
[2d ed.], 1058. As counsel express it aptly, it is an implied 
or expressed term of every contract of agency that the 
agent will reimburse the principal for any loss that he 
may sustain through the neglect of the agent. When a loss 
results from the agent’s misconduct, this general duty be- 
comes a specific duty to pay the amount of the damage. 
This is as much one of the agent’s duties as the duty to 
obey instructions, and we think it fairly and clearly 
covered by the general langnage of the bond in question. 
As it was the duty of these agents to make good any loss 
which accrued to the company through their neglect or 
violation of the instructions given them, the condition 
that they would fully perform their duties as agents was 
broken when loss accrued under such circumstances and 
was not made good, and the cause of action would not be 
barred until five years from the time when loss to the 
obligee resulted from their misconduct. 

We recommend that the judginent be reversed and the 
cause remanded with directions to overrule the demurrers. 


BARNES and OLDHAM, CC., concur. 


By the Court: For tle reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded with directions tu overrule the de- 
murrers. 

REVERSED AND REMANDED. 


25 
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ALMERIA IRRIGATION CANAL COMPANY, APPELLEE, V. 
TZSCHUCK CANAL COMPANY ET AL., APPELLANTS. 


FILED JANUARY 21, 1903. No. 12,522. 
Commissioner’s opinion, Department No, 3. 


1. Contract: IRRIGATION CoMPANIES: Liren RESERVED. A contract 
entered into between two irrigation companies by the terms of 
which one company sells and conveys its canal to the other, 
reserving a lien on the property sold as security for a balance 
of the consideration remaining unpaid, may, in default of the 
payment of stich consideration, be foreclosed as a mortgage. 


2. to Do : PAYMENT IN WATER R1iGuTs: FORECLOSURE 
oF LIEN. The contract provided that that part of the considera- 
tion secured by a lien on the property should be paid in water 
rights issued to the vendor or to such party or parties as the 
vendor should designate, and such latter-named parties were 
also to have a Jien on the property for their security. Held, 
That on foreclosure of the contract and a sale of the property, 
the lien of such parties would still continue as against the 
purchascr at the foreclosure sale. 


3. Purchasing Company: Irrigation CanaL. The purchasing com- 
pany owned an irrigation canal constructed through the country 
below the canal which it had purchased, and after the purchase 
connected the two so that they became one system. Held, That 
the lien reserved by the vendor company might, notwithstand- 
ing this, be foreclosed and that part of the canal covered by 
said lien sold. 


4, Water Rights: Purcuasrers’ Ricurs. Parties owning water 
rights purchased from the vendee company along the lower 
part of the eanal sought to intervene in the action. Held, That 
they had no such right or interest in the foreclosure proceed- 
ings as entitled them to do so. 


APPEAL from the district court for Loup county. Ac- 
tion for accounting and foreclosure under a contract, with 
a prayer for general equitable relief. For judgment, see 
opinion. Heard below before PAuL, J. Affirmed. 


Edward W. Simeral and A. S. Moon, for appellants. 


Alphonso M. Robbins, contra. 
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Dtrriz, C. 


This is an appeal from a decree entered by the district 
court for Loup county declaring a contract entered into 
between one of the appellants and appellee for the sale of 
an irrigation canal a mortgage, ordering a foreclosure of 
the same and a sale of the property described in the con- 
tract. The appellants did not preserve the evidence taken 
on the trial by a bill of exceptions, and we have nothing be- 
fore us but a copy of the pleadings and the decree entered, 
and can therefore only consider and determine whether 
the decree is supported by the pleadings in the case. 

The petition and the contract made between the parties 
a copy of which is attached as an exhibit, are quite volu- 
minous and we will endeavor to set out the substance of 
each without copying the same at length. It is alleged in 
the petition that the Almeria Irrigation Canal Company 
is a corporation and that on June 17, 1897, it was the 
owner and operator of an irrigation canal in Loup county 
commencing at the point of diversion and connecting with 
the North Loup river in the northwest quarter of section 
24, township 22, range 20, and running thence southeast- 
erly across certain lands which are particularly described ; 
that on said date it entered into a contract with the de- 
fendant, which is also an irrigation company, for the sale 
to the latter of said canal for the sum of $6,250, $1,000 of 
which was paid in cash and the balance was to be paid in 
water or waterrights,either annualorperpetual; that these 
rights were to be furnished by the defendant to the plain- 
tiff, or to such parties and at such times as the plaintiff 
might designate, and at prices which were agreed on and 
set out in the contract; that for its security the plaintiff 
should have a good and valid lien upon all the property 
conveyed, which should not be impaired in any manner by 
any incumbrance by the defendant company, and which 
lien might be enforced in case of default made in the pay- 
ment of the $5,250, in manner and form as provided 
in the contract, by proceedings either at law or in 
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equity, and the same lien and right to enforce the 
same should extend to the holder of any water-right 
certificates. The contract further provided that in order 
to protect the security the defendant company would, until 
payment in full of the consideration, keep said canal in a 
good state of repair und not allow the same to go to waste, 
etc. It is then alleged that the defendant company has 
made default in performing the contract according to its 
terms, and instances of failure to furnish water and water 
rights and to keep the canal in repair and good condition 
are recited. It is claimed that there is still unpaid on 
the contract the sum of $1,663.12, for which a decree was 
asked and allowed by the court. 

We have no doubt that this contract, which specially 
reserves a lien in favor of the plaintiff, may be foreclosed 
by proceedings in equity upon default in payment, aud 
that when such default occurs the payments should be 
treated as a money demand for the purpose of foreclosure 
proceedings. It will be noticed that by the terms of the 
contract the water rights, in whieh the $5,250 still due 
upon the contract was te be paid, were to he issued to the 
plaintiff cr to such parties as the plaintiff might designate. 
The petition discloses that certain water-right certificates 
were, at the request of the plaintiff, issued to certain par- 
ties living along the line of the canal, and it is insisted 
that the righis of these parties and of other parties hold- 
ing water rights owning land further south than this 
canal extended, but along the line of a canal connecting 
with it and constructed by the defendant, who sought 
to intervene in the action, were not protected by the court 
in its decree. 

We will hereafter notice the case made by the parties 
seeking to intervene in the action, and now dispose of the 
claim made that the decree is faulty in not protecting the 
interest of the parties who held water rights issued to 
them at the instance of the plaintiff and in part payment 
of the consideration named in the contract. These parties, 
by the express terms of the contract, held a lien on the 
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canal for their protection. This lien was given them by 
the contract which was being foreclosed and it was not 
sought in this action to eut off or in anywise affect this 
lien. If the plaintiff should become the purchaser of the 
canal on a sale made to satisfy the decree, we think on 
equitable principles it would be compelled to recognize 
this lien, which is given by the very instrument on a 
foreclosure of which it obtains title, and no third party 
purchasing at the sale could acquire a better right than 
could the plaintiff itself. The foundation of the title of 
a purchaser at the foreclosure sale is the instrument 
which gives these parties a lien on the canal for their 
protection, and until that lien is divested by some pro- 
ceeding in which they are made parties their rights can 
not be affected. 

It seems from the matters disclosed by the record and 
by the briefs of counsel, that prior to the making of this 
contract between the parties the Tzschuck Canal Com- 
pany had commenced and partially completed a canal 
which lay south and east of the one sold to it by the 
plaintiff ; that this canal was originally intended to par 
allel the plaintitf’s, and to connect with the Loup river 
at or near the point where plaintiff’s ditch did or was 
to connect with that river. There was apparently some 
trouble between the two companies over the right to take 
water from the river, and this may have been the occasion 
of the sale and contract. The plaintiff’s canal is about 
eleven miles in length, and after the sale the defendant 
company made a connection between the one which it was 
constructing aud the one purchased from the plaintiff, 
thus forming a ditch some thirty-three miles in length, 
the part constructed by the plaintiff being, as before 
stated, about eleven miles in length, while the part con- 
structed by the defendant is about twenty-two miles in 
length. Several parties living along the line of that part 
of the ditch constructed by the defendant company, had 
purchased water rights from the defendant, and these 
parties sought to intervene in the action and filed peti- 
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tions setting up the facts and showing to the court that 
the whele water supply on which they must depend came 
from the Loup river through that part of the canal 
constructed by the plaintiff, and that to foreclose the lien 
claimed by the plaintiff and sell that part of the canal cov- 
ered by the lien would in effect destroy the use of the 
larger part of the canal. An estoppel as against the plain 
tiff to enforce its lien was also claimed on the ground that 
at the time of making the sale the plaintiff knew that the 
defendant company had expended a large sum of money in 
constructing its ditch and had sold a large number of 
water rights, and that by making the sale and allowing 
the two canals to become connected and consolidated, the 
plaintiff had implicitly agreed that those parties living 
adjacent to that part of the canal constructed by the de- 
fendant company should have at all times free flowage of 
water through the part so sold. The court sustained a 
demurrer to these intervening petitions and this is al- 
leged as error. 

We do not think that the interveners have any cause | 
of complaint from the action of the court. If tt were to 
be conceded that an implied agreement of the kind asserted 
by the interveners could be read into a written contract 
plain and express in all its terms, there is still no reason 
to believe that the plaintiff or any other purchaser at the 
foreclosure sale would refuse to carry it into full effect. 
Until the parties have been wronged, until their 
rights are invaded, they have no cause for complaint and 
no cause to trouble the court or the other parties to the 

“suit with matters which are not at present a grievance and 
may never grow into a legal cause of complaint. 

The appellants insist that instead of foreclosing its lien 
and selling the property the plaintiff should apply for a 
receiver to take charge of the property, repair the same 
and put it in operation, such receiver to carry out the con- 
tract according to its terms. It is also urged that by the 
purchase of the canal constructed by the plaintiff, that 
canal and the one made by the defendant became con- 
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solidated and must now be regarded as a unit, no part of 
which can be separately sold and allowed to pass into the 
control of a party who might attempt to operate it inde- 
pendently of the part not sold; that the public interest re- 
quires the canal to be operated as a whole and not di- 
vided in sections, each independent of the other. This 
question has arisen in cases where a railroad company has 
executed separate mortgages on distinct divisions of its 
line to separate parties. In such case, where the wholc 
line is covered by the separate mortgages and all the 
mortgagees ask a foreclosure of their lien, and the cir- 
cumstances of the case satisfy the court that a sale of the 
whole property as a unit will be most beneficial to all 
concerned, then the road is ordercd sold as a whole and 
the fund divided among the several parties. Judge 
Bradley, in Campbell v. Texas & N. O. R. Co., 2 Wood [U. 
S. C. C.] 263, 269, a case where different divisions of a rail- 
road were mortgaged to separate parties, remarked : “Cases 
often occur when a sale of the property out and out and a 
subsequent adjustment of claims upon the fund is the only 
just method which can be pursued. But whenever a spc- 
cific property on which a separate incumbrance exists can 
be sold separately, without injury or sacrifice of that or 
other property, it ought to be thus sold, so as to secure 
to every incumbrancer, if practicable, the right of pro- 
tecting his security without involving himself in onerous 
engagements, or being subjected to onerous conditions, 
and if a decree is made in plain disregard of this rule, I 
think it ought to be corrected.” In the same paragraph of 
the opinion he says: “It seems to me, however, to 
be very material to a party holding a first incumbrance on 
property, not to be deprived of the right of bidding that 
property up to the amount of his claim. This he can not 
do when the property is sold together with other property, 
or when his right to priority is left in dispute.” In the 
present case but one section of the canal was incumbered, 
and that alone is the only part which the court could 
affect by its decree. We know of no way open to the court 
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to sell the whole canal, and we know of no legal principle 
which can be invoked to change the contract made by the 
parties themselves or to prevent its enforcenient. 

Section 47, article 2, chapter 93a, Compiled Statutes of 
1801 (Annotated § Statutes s, sec. 6801), in our opinion, is a 
clear grant of power to make the mortgage in question, and 
being a legal mortgage, it should be enforced in the usual 
and ordinary way. As irrigation canals are made works 
of internal improvement, they are subject to public control 
and legislation the same as other works of that nature, 
and the rights of those parties owning land covered by the 
lower part of this canal, if not recognized by the purchaser 
of that portion ordered sold by the decree, can in future 
proceedings for that. purpose be fully protected. 

We recommend the affirmance of the decree. 


AMES and ALBER®, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is 
AFFIRMED. 


Henry A. PIERCE Ef AL. V. ALICE FE. ATWOOD. 
FILED JANUARY 21, 1903. No. 12,900. 
Commissioner’s opinion, Department No. 3. 


Mortgages: FORECLOSURE: First Lien: Srconp LiEN: MOTION FOR 
RESTITUTION. Pierce and Mrs. Cotterell, each holding a mort- 
gage on the property of Mrs. Atwood, foreclosed their mort- 
gages; the decree awarding Pierce a first lien on the property 
and Mrs. Cotterell the second lien. Pending an appeal to this 
court taken by Mrs. Atwood, the property was sold, and the 
proceeds of the sale, after satisfying the costs, were paid to the 
mortgagees. The amount was sufficient to satisfy the claim of 
Pierce, but not that of Mrs. Cotterell. This court reversed the 
decree of the district court so far as it awarded Pierce a lien 
on the property, holding that his mortgage could not be en- 
forced against it, and affirmed the decree so far as it awarded 

a lien to Mrs. Cotterell. After this Mrs. Atwood filed a motion 
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in the district court to compel Pierce to make restitution of the 
money paid to him. Mrs. Cotterell also appeared and made 
claim to the fund to the extent that her claim was unpaid. The 
district court ordered the whole amount paid to Mrs. Atwood. 
Afeld, That this was crror and that Mrs. Cotterell was entitled 
to sufficient of the fund to satisfy her decree. 


Isrror from the district court for Dodge county. Ac- 
tion to foreclose mortgage, brought by Pierce against de- 
fendant in error. Cross-petition by Cotterell. See opinion. 
Judgment awarding money received by plaintiff to defend- 
ant. Both Pierce and Cotterell bring error. Tried below 
before HOLLENBECK, J. Reversed. 


Courtright & Sidner, for plaintiffs in error. 
hinos F. Gray, contra. 


Dvrrre, ¢. 


Henry A. Pierce and Emeline L. Cotterell, the plain- 
tiffs in error, each held a mortgage on premises owned by 
Mrs. Atwood. Pierce commenced foreclosure proceedings 
and Mrs. Cotterell filed a cross-petition asking a fore- 
closure of her mortgage. A decree was entered foveclos: 
ing both mortgages; Pierce being found entitled to a first 
lien and Mrs. Cotterell to a second lien. Mrs. Atwood ap- 
pealed. Pending the appeal the building on the property 
was damaged by fire and the court required an increased 
supersedeas bond, which Mrs. Atwood failed to give. There- 
upon the property was sold and the proceeds disposed 
of in the following manner: (1) To the payment of the 
costs; (2) to the payment of the amount found due Pierce 
upon his mortgage; (3) to the payment of the amount 
found due Mrs. Cotterell on her mortgage. The proceeds 
of the sale paid the costs and the Pierce mortgage, but 
were insufficient to pay the full amount due upon Mrs. 
- Cotterell’s claim. On the appeal this court reversed the 
decree of the district court so far as the Pierce mortgage 
was concerned, holding that his mortgage could not be 
enforced against the property, and affirmed the decree as 
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to Mrs. Cotterell’s mortgage. See Pierce v. Atwood, 64 
Nebr., 92. Upon the case being remanded, Mrs. Atwood 
filed a motion for restitution, claiming that the entire 
amount received by Pierce should be returned to her. 
Mrs. Cotterell intervened, claiming sufficient of the 
anount in Pierce’s hands to satisfy her decree. Pierce 
does not deny that he should make restitution of the 
amount received by him, but he asked to be allowed to pay 
the amount into court and to be discharged, leaving Mrs. 
Atwood and Mrs. Cotterell to scttle between themselves 
their right to the fund. The court refused to allow Pierce 
to pay the fund into court and to be discharged, and made 
an order requiring him to pay to Mrs. Atwood the full 
amount received by him on a sale of the mortgaged 
premises. I*rom this order Pierce and Mrs. Cotterell have 
taken error to this court. 

Upon the reversal of a judgment, the party procuring 
such reversal is entitled to restitution to the extent that 
he has been damaged by the error of the court. That Mrs. 
Atwood is entitled to restitution, is not denied by any of 
the interested parties; but the extent to which restitution 
should be made to her is the matter in dispute. If the dis- 
trict court had refused to recognize Pierce’s mortgage as 
a lien upon Mrs. Atwood’s property, then Mrs. Cotterell’s 
mortgage would stand as a first lien thereon and the pro- 
ceeds of the sale would have been paid to her to the full 
extent of her lien. To the extent that her lien remained 
unpaid, she, instead of Mrs. Atwood, is entitled to the 
fund in Pierce’s hands. Mrs. Atwood is only entitled to 
such part of the fund paid to Pierce as may remain after 
satisfying Mrs. Cotterell’s decree. To that extent only 
has she been damaged by the error of the district conri. 
That is all she would have received from the proceeds of 
the sale had the district court committed no error, and 
she can not claim restitution beyond the amount to which 
she has been damaged. 

In Ranck v. Becker, 13 Serg. & R. [Pa.], 41, it was held 
that where the defendant’s land had been sold under a 
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reversed judgment, but was bound also by several judg- 
ments subsequent in date, justice required that the younger 
judgments, which were liens, should be protected upon the 
reversal of the older judgments; and accordingly the court, 
while ordering restitution, directed the restored money to 
be brought into court, after which it was to be applied to 
the discharge of all liens on the defendant’s land accord- 
ing to their legal priority, and then the remainder, if any, 
paid to the defendant. This was what should have been 
done in this case. The money in Pierce’s hands was the 
proceeds of a sale of property upon which Mrs. Cotterell 
had a mortgage which had been foreclosed and the amount 
unsatisfied. Her right to this fund to the extent of her 
unpaid lien can not be questioned. 

The rule of the Pennsylvania court is the just and equi- 
table one, and we recommend that the order complained of 
be reversed and the case remanded to the district court 
with directions to proceed in accordance with this opinion. 


AMES and Anbert, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order complained of is reversed and the case 
renianded to the district court with directions to proceed in 
accordance with this opinion. 


REVERSED AND REMANDED. 


Mary A. LANGAN ET AL. V. THOMAS WHALEN Bf AL. 
FILED JANUARY 21, 1903. No. 12,509. 
Commissioner’s opinion, Department No. 3. 


1. Dedication of Private Property to Public Use: Evipencre. The 
allegation that private property has been dedicated to a publie 
use, can only be established from declarations or circumstances 
showing that the owner intended to make the donation in 
question. 
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2. Highway: Estrorret: DkMAND FOR DaMaass. A person is not 
estopped to deny the existence of a lawful public road by the 
fact that he demanded dainages on account of the taking of his 
land therefor, which demand was wholly ignored by the public 
board authorized by law to ascertain such damages. 


3. Intention: DispuTED AND AMBIGUOUS CIRCUMSTANCES: JuRY. When 
the intention of a party is to be ascertained from disputed or 
ambiguous circumstances, the necessary inferences to be drawn 
are for the determination of the jury. 


Error from the district court for Hall county. Action 
in ejectment. Plea of highway. Tried below before 
Munn, J. Reversed. 


Othman A. Abbott, for plaintiffs in error. 


Charles G. Ryan, O. M. Quackenbush and Leo Cleary, 
contra. 


AMES, C. 


Plaintiff in error Mary Langan owns a tract of land ly- 
ing within what are now the corporate limits of the village 
of Wood River. Crossing the tract at about the middle is a 
strip called by the parties a “turning row”; that is, a 
strip of unplowed ground lying between plowed fields on 
each side, and upon which the teams used in cultivating the 
fields are turned around. Since the beginning of 1882, if 
not longer, this strip has been used by the public contin 
uously, to some extent, as a roadway, and in May of that 
year proceedings were begun by the county board for the 
establishment of a highway including it, but were carried 
no further than the making of a survey and staking ont 
the road. At that time the plaintiff in error Thomas Lan- 
gan, the owner of the land, gave to the county clerk, for 
filing, a claim for compensation in the sum of $200. This 
claim, however, did not find its way to the commissioners’ 
records and the road was declaved established, but in Oc- 
tober of the same year the premises were included in the 
village corporation and the further prosecution of the pro- 
ceedings was abandoned. Afterwards Langan, having as- 
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certained that jurisdiction of the matter had passed to the 
village board, made several ineffectual demands of that 
body for the payment of the compensation he required, but 
whether he ever succeeeded in filing a formal demand 
therefor with the village cierk is not certain. At all events, 
Lis wishes in this respect remained unsatisfied and he re- 
peatedly protested to the officials of the village, and to in- 
dividuals, against the use of the strip as a public road until 
his damages should be paid. In harmony with this protest, 
he forbade the village authorities to improve or repair the 
passageway, and built and maintained for more than ten 
years a fence along the centre of what would have been 
the public road as attempted to be established by the county 
board. In August, 1899, he built a fence across the strip 
for the purpose of keeping off intruders, and the village 
authorities tore it down and took possession of the ground 
as a public highway. The premises are a homestead, and 
Thomas and his wife, Mary A., began this action in ejecl- 
ment to recover possession. Upon proof of substantially 
the above-recited facts, which are not in dispute, the court 
instructed the jury to return a verdict for the defendant. 

This proceeding is for the reversal of a judgment en- 
tered upon the verdict. The principal contentions in sup- 
port of the judgment are, first, that the conduct of Thomas 
Langan, especially his filing, as it is insisted, of one claim 
for damages with the county board, and of three others 
“with the village trustees, amounted to a dedication of the 
ground to the public as a highway. The impression the 
circumstances make upon our own minds is exactly the 
contrary. The filing of the claims, if any were filed, shows 
a willingness on his part that his land should be ap- 
propriated for public use, provided and upon condition. 
that be should be compensated therefor as prescribed by 
the constitution and statutes of the state; but otherwise 
not. In other words, his state of mind, as indicated by his 
own conduct, was not that of one who intends to dedicate, 
in the sense of to donate, give, bestow without compensa- 
tion, but of one who was persistent in making it known 
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that he did not entertain any such intention or purpose. 
As is said by the court in Forbes v. Balenseifcr, 74 Ill, 183: 
“In all [such] cases it must appear from declarations or 
convincing circumstances that the owner intended to dedi- 
cate the use of the land to the public.” Evidence of such in. 
tention is, we think, wholly absent from this record. But it 
is insisted by defendant that by filing his claims for dam- 
ages the plaintiff, in effect, began an action for the recov- 
ery of compensation, and is therefore estopped to deny the 
existence of the road, under the authority of Hawver v. 
City of Omaha, 52 Nebr., 734. Whether he did file any 
such claims is a disputed question, which, if. material, 
should have been left to the jury. But the claims, in any 
event, having been ignored by the public boards, we think 
the filing of them is immaterial, except as negativing the 
idea that Langan intended to donate the ground. The 
constitutional guaranty against the taking or damaging 
of private property for public use without just compensa- 
tion, would be of but little practical protection if it were 
held to be satisfied by the course said to have been followed 
in this case. The contention of the defendant amounts to 
saying that a man waives his rights by the very act of 
demanding them. Doubtless, if a sum as damages, how- 
ever inadequate, had been assessed and allowed to him 
in the manner prescribed by law, he would have had to be 
content with accepting it or prosecuting an appeal. But 
to say that to deny or ignore his rights altogether de- 
prives him of any suitable remedy at law or in equity for 
the protection of his possession, would be to annul the 
constitution. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


DurFip and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial vranted. 

REVERSED. 
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BANKERS’ UNION OF THE WoRLD vy. OTTO C. SCHWERIN. 
FILtep JANUARY 21, 1903. No. 12,540. 
Commissioner’s opinion, Department No. 3. 


1. Falsus in Uno, Falsus in Omnibus: QUESTION For JuRY. The 
questions whether a witness has in the course of his examina- 
tion wilfully and intentionally testified falsely, and if so, what 
effect that fact should have upon the credibility of his other 
testimony, are, under proper instructions by the court, ex- 
elusively for the determination of the jury. 


2. Conflicting Evidence. An inquiry of fact decided by a jury from 
conflicting evidence will not be examined upon error by this 
court. 


Error from the district court for Douglas county. The 
case is stated in the opinion. Tried below before BAXTER, 
J. Affirmed. 


Weaver & Giller, for plaintiff in error. 
C. W. De Lamatre, contra. 


AMES, C. 


This is an action upon a policy or contract of accident 
insurance. The insured lost the sight of one eye. He 
made the usual proof of loss, in which he said that the 
cause of the injury was unknown. Afterwards he brought 
this action, alleging that his blindness was caused by an ac- 
cident. On the trial he testified that the accident happened 
while he was taking up or digging out some trees on the 
26th day of April, 1900, the injury being the result of one 
of the trees having fallen upon him. The testimony of a 
physician was introduced, which tended to show that he 
treated the plaintiff’s eye on the 4th day of April, be- 
fore he became engaged in the occupation mentioned, and 
there were other circumstances which tended somewhat tu 
discredit the testimony of the plaintiff in this particular. 
The case was submitted to the jury upon instructions 

SyNabus by court; catch-words by editor. 
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which, if they are in the record, are not complained of in 
the brief of plaintiff in error, and a verdict was returned 
for the plaintiff below. This proceeding is prosecuted to 
reverse a judgment upon the verdict. 

It may be true, as the plaintiff in error contends, that 
from the evidence contained in the record “it is impossible 
to say what caused this injury,” and it certainly is true, 
as it further says, that “the burden of proof was upon the 
insured to show that his injury resulted from an acci- 
dental canse,” but it is not complained that the jury were 
not properly instructed as to the burden of proof, and the 
weight and credibility of testimony are within their ex- 
clusive province for determination. It every day occurs 
that the decisive facts in lawsuits can not be proved with 
certainty, or by positive evidence, or beyond a more or 
less satisfactory degree of probability. It was to decide 
upon the decree of probability and to choose the prefer- 
able inference that the institution of jury trials was es- 
tablished. Again, the plaintiff in error urges that the 
right of recovery is almost solely dependent upon the tes- 
timony of the insured, that the record convicts him of 
falsehood, and that, therefore, his testimony should be 
wholly excluded under the maxim, /alsus in uno, falsus 
in omnibus.* The cbjection is not, however, so conclusive 
as counsel seem to think. In the first place, the question 
whether the witness was guilty of an intentional false- 
hood affecting his credibility was for the jury and not for 
the court to answer; and in the second place, if he were 
so guilty, it was for the jury to say in what degree his 
guilt impaired his credibility. It is undoubtedly true 
that if the jury were convinced that the witness had in the 
course of his examination been guilty of a willful falsehood, 
they were at liberty to reject his entire testimony, but 
they were not bound so to do; or, in other words, it was 
not competent for the trial court, nor is it for this court, 
to strike his entire testimony from the record in consider- 
ing the question whether the verdict is sustained by suffi- 

* Stoppert v. Nierle, 45 Nebr., 105. 
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cient evidence. It is not complained that the trial judge 
neglected or refused to give auy requested instructions 
touching the credibility of the witness, and he therefore 
ean not be charged with error in this respect. Counsei 
point out no specific error in the record, nor do they con- 
tend that there was not a conflict of evidence with respect 
to the cause of the injury. They merely disagree. with the 
jury as to the conclusion to be drawn from the evidence, 
and as to the weight of the testimony and the credibility 
of witnesses. It has been decided in a multitude of cases 
that these are questions with which, in suits at law, this 
court is incompetent to deal. 

It is recommended that the judgment of the district 
court be affirmed. 


Durrit and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
eourt be 

AFFIRMED. 


RELIANCE Trust Company vy. H. A. ATHERTON.* 
FILED JANUARY 21, 1903. No. 12,350. 
Commissioner’s opinion, Department No. 3. 


1, Statute of Limitations: DATE oF ISSUANCE oF SuMMONS: SERVICE 
or SumMons. An action is not deemed commenced, within the 
meaning of the statute of limitations, at the date of the issu- 
ance of a summons, unless such summons is served on the de- 
fendant. 


VoLunraRy APPEARANCE: DATE oF COMMENCEMENT 
or Action. Where a summons is issued, but not served, and the 
defendant enters a voluntary appearance, the commencement 
of the action, within the meaning of such statute, dates from 
the entry of such appearance. 


Error from the district court for Fillmore county. 
Action in county court upon a coupon uote; special ap- 


Syllabus ly court; catch-words by editor. 
* Opinion denying rehearing. page 309, post. 
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pearance sustained. General appearance; plea of the stat- 
-ute of limitations; judgment for plaintiff. Evror to dis- 
trict court, assigning (1) overruling of demurrer to 
plaintiff’s petition; (2) overruling certain objections. 
Heard below before Stusss, J. Judgment below affirmed. 
Affirmed. 


George B. France and Arthur G. Wray, for plaintiff in 
error. 


F. B. Donisthorpe, contra. 


ALBERT, C. 


For the sake of brevity and clearness we shall call the 
plaintiff in error the plaintiff, and the defendant in error 
the defendant, as we may have occasion to refer to them 
in what follows. 

On the tst dav of September, 1900, the plaintiff filed a 
petition in the county court asking judgment against the 
defendant and another in the sum of $408.95 on a promis- 
sory note and interest coupons, both dated September 1, 
1890, and both due and payable September 1, 1895. The 
petition shows on its face that the debt had been secured 
hy a real estate mortgage, of even daie with the note, and 
that such mortgage had been foreclosed and the net pro- 
ceeds credited on the principal note September 6, 1899. A 
summons issued for the defendants in that action on the 
date of the filing of the petition, and was returned on the 
27th day of September, 1900. The officer’s return thereto, 
omitting the venue, signature and statement of costs, is 
as follows: “I hereby certify that on the 27th day of Sep- 
tember, 1900, I served the within writ of summons on the 
within named H. A. Atherton [the defendant] by deliver- 
ing at residence a true copy of this summons with all the 
indorsements thereon as required by Jaw. Austin M 
Atherton [the other defendant] not in said county.” On 
the date of the return of the summons the defendant 
entered a special appearance in the case and objected to 
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the jurisdiction of the court on the ground that “no sum- 
mons as required by law had been served on him.” The 
objection was sustained, whereupon, on the same day, 
namely, September 27, 1900, the parties, in open court, 
agreed to a continuance of the case, and no further attempt 
at service on the defendant was made. Afterward, the 
defendant demurred to the petition on the grounds that 
the court had no jurisdiction of the subject-matter, and 
that the facts stated in the petition were insufficient to 
constitute a cause of action. The demurrer was overruled; 
the defendant then answered, relying on the statute of 
limitations as a defense. Upon a trial of the issues, the 
court found for the plaintiff and gave judgment accord- 
ingly. The defendant prosecuted error to the district 
court, where the judgment of the county court was reversed 
and the case dismissed. From the judgment of the district 
court the plaintiff brings the case here by petition in error. 

Counsel have not confined themselves in their argument 
strictly to the record, and we can not undertake to follow 
them further than their arguments are drawn from the 
record presented to this court. 

The principal question in this case, is whether the county 
court erred in overruling the demurrer to the petition, and 
that question depends on whether it appears on the face of 
the petition that the cause of action was barred by the 
statute of limitations.. The note and coupon, as before 
stated, both became due and payable on the Ist day of 
September, 1895. The statute of limitations, therefore, 
unless interrupted in some way, would have run against 
the cause of action not later than the 5th day of September, 
1900. There is nothing on the face of the petition to show 
that the running of the statute had ever been interrupted. 
It ig true there is a credit indorsed on the principal note, 
but the language of the indorsement and of the petition 
show that it was not a voluntary payment on the part of 
the defendant; merely a payment made by indorsing the 
proceeds of a sale of the property by legal process. A 
payment thus made does not interrupt the running of the 


508 NEBRASKA REPORTS. [ VOL. 67 


Reliance Trust Co. v. Atherton. 


statute. That being true, the cause of action was barred 
after September 5, 1900, and the question now arises, when 
was the action commenced in the county court? 

Section 19 of the Code of Civil Procedure, which is a 
part of the statute of limitations, is as follows: “An 
action shall be deemed commenced, within the meaning of 
this title, as to the defendant, at the date of the summons 
which is served on him; where service by publication is 
proper, the action shall be deemed commenced at the date 
of the first publication, which publication shall be regu- 
larly made.” It will be observed that the mere filing of a 
petition and the issuance of a suinmons is not the com- 
mencement of an action, within the meaning of the section 
just quoted. The summons issued must be the summons 
which is actually served on the defendant. In the present 
case the record fails to show that the summons issued on 
the 1st day of September, 1900, which is the only summons 
issued in the case, was served on the defendant. The re- 
turn of the officer is wholly insufficient to show such 
service. It merely recites that the summons was served 
“by delivering at residence a true copy of the summons 
with all the-indorsements thereon.” It does not show at 
whose residence the copy was left; and even if it should 
be claimed that the residence of the defendant is implied, 
—an implication which we deem wholly unwarranted,—it 
is still open to the objection that the statute in regard to 
substituted service is not satisfied by leaving the copy of 
“the summons at the residence of the defendant. It must 
be left at his usual place of residence in the county. No 
attempt was made, so far as the record shows, to amend the 
return of the officer; and the county court, when its juris- 
diction was assailed, properly held that it had no juris- 
diction over the person of the defendant. From these facts 
but one inference can be drawn, and that is that the sum- 
mons issued on the 1st day of September, 1900, was never 
served on the defendant, and therefore is not the summons 
contemplated by section 19, supra. Therefore the appear- 
‘ance of the defendant, after the ruling of the court on his 
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objection urged in his special appearance, was purely 
voluntary. Had the defendant refused to enter a volun- 
tary appearance, the plaintiff, in order to give the court 
jurisdiction, would have been compelled to have an alias 
summons issue, which would have been issued too late to 
prevent the running of the statute. The entry of a volun- 
tary appearance was not a waiver of the past omission to 
have service on the defendant, but was a waiver of a 
present right to insist on the issuance and service of an 
alias summons, and should not be held to place the defend- 
ant in any worse position than he would have occupied 
had he awaited the issuance and service of an alias sum- 
mons. In our opinion, therefore, the action was not com- 
menced, within the meaning of the statute of limitations, 
until the defendant entered a general appearance, which 
was after the cause of action was barred. The overruling 
of the demurrer to the petition by the county court was 
error, and justifies the judgment of reversal in the district 
court. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


DuFFIn and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion, denying a motion for rehearing, 
was filed July 3, 1903: 


ALBERT, C. 


An opinion was filed in this case at the present term, 
which is reported on page 305, ante. A motion for re- 
hearing has been filed in which a vigorous assault is made 
on a proposition contained in the opinion to the effect that 
a return showing service of a summons by leaving a copy 
at the residence of the defendant does not satisfy the 
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statute requiring a copy to be left at his usual place of 
residence. But the question is not necessarily involved 
in this case; hence the opinion is to that extent dictum. 
By the return in this case it is left uncertain to whom, and 
at whose residence, the copy was delivered. The legality 
of the service was put in issue by the objections of the 
defendant to the jurisdiction of the court. The couri 
sustained those objections, and it was thereby established 
as one of the facts in the case that there had been no legal 
service of the summons issued September 1, 1900. Con- 
sequently, it is true, as stated in the former opinion, that 
the appearance of the defendant in the case after his 
objections were sustained was voluntary. 

We do not overlook the fact that the court, in passing 
on the merits of the case, found that “the summons 
served on the defendant herein was delivered to the sheriff 
for service September 27, 1900.” The phrase “served on the 
defendant” is not to be taken as a finding that there had 
been due and legal service thereof, thereby vacating the 
order of the justice sustaining the objections to his juris- 
diction, but rather as a means of identifying the summons 
to which he referred. No motion was made to amend the 
return to the sumuions; timely objections were lodged 
against the service, which were properly sustained by the 
justice; there is no record of any other service. We must 
therefore hold, as heretofore, that the general appearance 
of the defendant was voluntary, and was the commence- 
ment of the action within the meaning of the statute of 
limitations. As such appearance was entered wore than 
five vears after the cause of action had accrued, the claim 
was barred when the action was commenced. 

Complaint is made in the motion that it is held in the 
opinion as a matter of Jaw that the payment relied upon to 
interrupt the running of the statute was not voluntary. The 
question arose on a demurrer to the petition. The peti- 
tion does not allege a payment, but merely that the note 
bears an indorsement of a credit of the proceeds of a fore- 
closure sale. Under such circumstances the question pre- 
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sented is one of law, namely, whether such a credit is a 
voluntary payment within the meaning of the statute of 
limitations. The court has held that it is not. Moffitt v. 
Carr, 48 Nebr., 403. 

It is recommended that the motion for rehearing be 
denied. 


DuFFin and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the motion is denied. 
MOTION DENIED. 


Henry B. SHULL ET AL. V. JOHN BARTON ET AL. 
FiLep JANUARY 21, 1903. No. 12,682. 
Commissioner’s opinion, Department No. 3. 


Attachment: Repievin: SrizuRE. Where property is attached at 
the suit of creditors bringing separate actions, and such prop- 
erty is taken from the sheriff on a writ of replevin issued at 
the suit of a third party, to whom the property is delivered after 
the statutory bond is given and approved, and a part of the at- 
taching creditors, while the action in replevin is pending and 
undetermined, cause the same property, in the same condition 
and of the same value, to be taken by the sheriff on exccution 
for the debts for which they had attached it, such seizure on 
execution is a complete defense, as to all the attaching 
creditors, in an action on the official bond of the officer serving 
the writ of replevin, for negligently approving an insufficient 
replevin bond. 


Error from the district court for Saline county. Case 
stated in syllabus. Tried below before Srusns, J. Re- 
versed, 


Fayette I. Foss, A. 8. Sands, John D. Pope, Ben V. 
Kohout and R. D. Brown, for plaintiffs in error. 


George H. Hastings, Tibbets Bros., Morey & Anderson, 
contra. 
Syllabus by court; catch-words by editor. 
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ALBERT, C. 


This case is before this court for the fourth time. The 
first opinion is reported under the present title in 56 Nebr., 
716. A rehearing was granted and the opinion on rehear- 
ing appears in 58 Nebr., 741. After a second trial in 
the district court the cause again reached this court, under 
the title of Burton v. Shull, and the third opinion is re- 
ported in 62 Nebr., 570. The facts sufficiently appear in 
those opinions. The last trial in the district court re- 
sulted in a verdict and judgment in favor of the sheriff 
aud those of the attaching creditors on whose judgménts 
no executions were issued and levied on the property, and 
in favor of the defendants as to the rest of such creditors. 
The defendants bring error. 

The principal question, and one which we regard de- 
cisive of this case, is whether the subsequent seizure by the 
sheriff, under execution, of the same goods, in the same 
condition and of the same value as when taken by the 
coroner uuder the writ of replevin, constitute a complete 
defense, not only as to the plantiffs whose executions were 
thus levied on the property, but as to all of the plaintiffs. 
This question has already been before this court, on the 
former hearings of this case, 6 

In the first opinion filed in this case, the court lays 
down this rule: “Where a creditor attaches personal pro- 
perty as that of his debtor, and it is taken in replevin from 
the sheriff and delivered to the claimant, the statutory 
bond being given and approved, and the creditor, pending 
the replevin suit, causes the same property to be taken ou 
execution for the same debt for which he had attached it, 
such seizure of tlhe property on execution is a defense for 
the coroner in a suit against him by the creditor for negli- 
gently approving an insufficient replevin bond.” 

A rehearing was grauted after that opinion was filed, 
and Norvau, J., who prepared the opinion on rehearing, 
after quoting the rule above stated, uses this language 
(p. 746): “The retaking of the identical property by the 
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sheriff under the executions might or might not be a com- 
petent defense in favor of the coroner for the approval 
‘of an insufficient bond. If the chattels were in the same 
condition and of the same value as at the time the same 
were seized under the replevin writ, the defense would be 
complete; otherwise it would not be. The taking of the 
property by the sheriff would constitute a defense pro 
tanto, and we erred in holding in the former hearing that 
the levy of these executions defeated a recovery in the 
present action.” 

In the third opinion, Hotcomr, J.,speaking for the court, 
says (p. 582) : “The defendant, by virtue of his attachment 
writ, had a special property which he could enforce when 
he obtained his judgment in the replevin action. Instead 
of enforcing this right when judgment was obtained in the 
main case and in the replevin action, an execution is issued 
and levied on the sane property, by which he. gains posses- 
sion of the same property lost in the replevin action. This 
practically works an abandonment or waiver of the attach- 
ment lien for the purpose of enforcing the execution. Le 
obtains possession of the saine property and the conditions 
of the replevin undertaking are presumably good and alto- 
gether sufficient to indemnify and save him harmless. The 
office of the replevin undertaking is to take, in a limited 
sense, the place of the property replevied and protect the 
person from whom taken either by a return of the property 
or the payment of its value with interest. Now, the sheriff, 
having regained possession of the property first replevied, 
or such of it as he in fact seized under the executions issued 
for the benefit of the sane attaching creditors, has accom- 
plished all that he can rightfully demand of the sureties 
on the replevin bond and has no cause of complaint against 
them so far as a return of such property is concerned, nor 
can he complain in that respect of the approving officer 
who approved the undertaking. If the property is again 
taken from him, then the law furnishes him an adequate 
remedy on the bond which must be given before he can 
rightfully be deprived of its possession. He has the full 
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benefit of the property which the undertaking, alleged to 
be insufficient and negligently taken, provides shall be re- 
turned to him, in the possession of the property itself or 
the execution of another underiaking for its return to him 
in case a return is adjudged in his favor. While the multi- 
plicity of suits is uct to be commended, but rather con- 
demned, the shevi:‘ is not in a position to take advantage of 
this abnormal state of affairs. He was not. content to rest 
on the lien obtained by the levy of the aitachment writ but 
seeks also to obtain a lien on part of the same property by 
the levy of an execution for the purpose of satisfying the 
same obligation. We are, therefore, of the opinion that, 
notwithstanding the retaking of the property by the sheriff 
by the second replevin action, to the extent that he re- 
gained possession of the same property in as good condi- 
tion and of equal value which was taken from him by the 
replevin writ frst levied, and for the return of which the 
insufficient replevin bond was given, this constitutes a 
defense pro tanto in favor of the coroner in an action on his 
official bond for approving an insufficient replevin under- 
taking.” 

The language quoted, to our minds, admits of but one 
construction, and that is that the subsequent seizure of the 
same property by the sheriff on the executions, when it. 
was in the same condition and of the same value as when 
taken from him by the coroner on the first writ of replevin, 
is a complete defense to this action, not only as to such of 
the creditors whose executions were levied on the property, 
but as to all of thei. And this would appear to be right 
on principle. The hen of the attachments was not 
divested by the seizure of the property by the coroner 
under the writ of replevin, nor by its delivery to the plain- 
tiffs in that action. When the sheriff regained possession 
of the property, such of the attachment liens as had not 
been abandoned by the levy of executions were still in 
force, and a part of the measure of the sheriff’s then in- 
terest in the property. In the second action in replevin 
those liens might have been interposed as a legitimate 
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defense pro tanto. Whether they were thus interposed does 
not appear. IIad not the possession of the sheriff been dis- 
turbed by the second writ of replevin, it would have been 
his duty to hold the property not only for the satisfaction 
of the amount of the executions, but for the amount of 
the attachment liens as well. To hold otherwise would be 
to say that he would be obliged to sell under the execu- 
tions, and then return the residue of the property, if any, 
to the plaintiffs in replevin, and then proceed to enforce a 
return of such residue, in case a return could be had, by 
means of an execution issued on his judgment in replevin. 
This would not ouly involve useless circuity of procedure, 
but would render it well-nigh, if not wholly, impossible 
to adjust the equities between the several creditors, It ap- 
pears, then, that by the subsequent seizure of the same pro- 
perty the sheriff was placed in the same position, so far as 
the attachment liens are concerned, as that he would have 
occupied had the judgment in replevin for a return of the 
property been formally executed. That the property was 
again taken from him in another action of replevin, is 
wholly immaterial. AT his interest in the property at the 
time it was thus taken, including the attaclinent liens, was 
or night have been litigated in such second action, which 
also resulted in a judgment in his favor. That judgement 
is the measure of his interest in the property when it was 
taken from hin the second time, and its enforcement is 
the measure of the relief to which he and the creditors for 
whom he acted are entitied. 

The former opinions left but one question of fact in the 
case, namely, whether the property seized by the sheriff 
under the executions was the identical property, in the 
same condition and of the same value, as that taken from 
him under the first writ of replevin. That question is con- 
clusively answered in the affirmative by the record now 
presented. Thus answered, it is a complete defense to this 
action as to all of the plaintiffs, and there appears nothing 
left to litigate in this case. For that reason, it is unneces- 
sary to discuss the other questions argued by counsel. 
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It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law. 


DUFFIB and AMuS, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


Mary A. McKEE, APPELLER, V. BRIDGET FAGAN ET AL., 
APPELLANTS. 


FILED FEBRUARY 4, 1903. No. 12,600. 


Judicial Sale: ConrirMaATIoN. Order confirming judicial sale, based 
upon fairly conflicting evidence, will be affirmed. 


AppnaL from the district court for Sherman county. 
Heard below before SULLIVAN, J. Affirmed. 


Thomas 8. Nightmgale, for appellants. 
Aaron Wall, contra, 


Prr CURIAM. 


This is an appeal from an order confirming a judicial 
sale of real estate. The ground upon which a reversal is 
claimed is that the appraisment was too low. We have 
no means of determining whether the estimate of the ap- 
praisers or that of the three witnesses who testified for ap- 
pellants represents the true value of the property. The 
decision of the trial court is based upon conflicting evi- 
dence and must be permitted to stand. Order 


AFFIRMED. 


Syllabus by court; catch-words by editor, 
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C. C. CUYLPR ET AL., APPELLEES, V. FREMONT W, TATE ET 
UX., APPELLANTS. 


FILED FEBRUARY 4, 1903. No. 12,621. 


Judicial Sale: Noricr. Notice of a judicial sale published in every 


issue of a weekly newspaper for thirty days before the day of 
sale, is suflicient. 


APPEAL from the district court for Sherman county. 
Heard below before SULLIVAN, J. Affirmed. 


Aaron Wall, for appellants. 
H. M. Mathew, contra, 


Pur Curiam. 


This is an appeal from an order confirming a judicial 
sale. Appellants contend that notice of the time and 
place of sale was not given for thirty days before the day 
of sale. The first publication was on April 26, and the 
last on May 24. The sale was made on May 28. The 
notice was published in every issue of the paper between 
the date of the first publication and the day of the sale. 
The notice was therefore sufficient. Carlow v. Aultman, 
28 Nebr., 672. 

The order of confirmation is 


AFFIRMED. 


DAKOTA CouNTY vy. CHARLES M. BorowSky. 
FILED FEBRUARY 4, 1903. No. 12,237. 


1, Sheriff: Prisoners: SERVICES: GUARDING: COMPENSATION: RE- 
COVERY FROM CounTy. A sheriff who has, either in person or 
by deputy, guarded prisoners in the county jail, is, if the serv- 
ices were actually necessary, entitled to recover from the 
county compensation for such services at the rate of $2 per day. 


ry 
ry 


: 


7 


: : County Boarn: 
JUDGMENT OF SHERIFF: QUESTION FOR Court. The right to de- 
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termine the necessity for such services before they are ren- 
dered, does not belong to the county board. Neither is the 
judgment of the sheriff upon the matter conclusive. Ultimately 
the question is for the courts. 


3. Specific Fees: Snerivr’s RicHT. The specific fees provided for in 
section 5, chapter 28, Compiled Statutes, 1901 (section 9031, 
Annotated Statutes), pertain to the office of sheriff, and the 
sheriff is entitled to them whether they were earned by himself 
or his deputy. 


4, Appeal Vacates Decision In Toto. An appeal by a claimant from 
a decision of the county board upon a claim presented for ad- 
justment and allowance vacates the decision, even though it be 
in part favorable to the claimant. 


5. Decision an Entirety. When a claim is by the county board 
allowed in part and rejected in part, the claimant must deal 
with the decision as an entirety. He can not accept the part 
that is in his favor and appeal from the remainder. 


Error from the district court for Dakota county. Ap- 
peal from an order of the board of county commissioners 
disallowing certain claims of a sheriff for fees. Tried on 
appeal before Gravss, J., without a jury. Judgment for 
claimant. Reversed. 


William P. Warner, for plaintiff in error. 


Daniel Sullivan, Mell C. Beck and Thomas F. Griffin, 
contra. 


SULLIVAN, ©. J. 


Borowsky, who was sheriff of Dakota county in 1899, 
presented to the county board of said county two claims 
for services rendered by him in his official capacity. One 
was a claim of $60 for guarding prisoners; the other a 
claim of $488, part of which was for guarding prisoners 
and part for services as jailer. The board rejected the 
first claim in toto. It also rejected the charge in the sec- 
ond claim for guarding prisoners, but allowed the charge 
for services as jailer. From both orders Borowsky ap- 
pealed, but he received from the county clerk, and still 
retains, a warrant drawn in his favor for the amount 
allowed him as jailer’s fees. Jn the district court the ac- 
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tions were consolidated and tried without a jury. The ya- 
lidity of plaintiff's claim for services rendered in guarding 
prisoners and the legal consequence of receiving and re- 
taining the warrant covering the charge for jailer’s fees, 
were the only questions raised by the pleadings and con- 
tested at the trial. There was a general finding in favor 
of the plantiff and upon this finding judgment was ren- 
dered. , 

In disposing of the case, the only points we shall con- 
sider are those which counsel have discussed. The first 
contention of the county attorney is that the evidence does 
not show an actual necessity for a prison guard. We are 
inclined to think it does. The jail was insecure and 
prisoners had previously escaped. The suggestion that 
the persons confined in the jail were not charged with 
serious crimes is not without weight, but we can not regard 
it as being decisive of the question. It is the duty of a 
sheriff to prevent the escape of prisoners in his custody 
whether they are charged with great or small offenses. 
Tf the services rendered were actually necessary, the plain- 
tiff is entitled to recover the specific compensation fixed 
by the statute. The services, which consisted for the most 
part in occupying a room in the court-house next to the 
jail, were neither arduous nor exhausting, but it can not be 
said that they were without value. Those who are ac- 
tively engaged are not the only servants worthy of their 
hire. “They also serve who only stand and wait.” The jail 
guard did not exert himself, but he was ready for action; 
his time was given to the public, and it is quite probable - 
that his nearness to the prisoners had a restraining in- 
fluence upon them. At any rate the trial court was war- 
ranted in finding, as it did, that the fees charged for guard- 
ing prisoners had been earned. The plaintiff was under 
no legal obligation to consult with the county board be- 
fore incurring the expense in question. The duty of pre 
venting a jail delivery was his, and if he did not err in his 
conclusion as to the necessity for a guard, he earned, and 
became entitled to recover, the fees claimed. 
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The contention that there can be no recovery because the 
deputy who earned the fees had not assigned them to 
Borowsky is manifestly without merit. The fees pertain to 
the office; they belong to the sheriff; the statute makes 
them his. The deputy had no elaim upon them and 
had, therefore, nothing to assign. The sheriff was en- 
titled to the statutory fees and the county was bound to 
pay them, regardless of the compensation received by the 
deputy for his services. The cases cited by the county 
attorney—Phenia« Ins. Co. v. McEvony, 52 Nebr., 566, and 
Porter v. Booth, 47 N. W. Rep. [S. Dak.], 960—are, it 
seems to us, entirely irrelevant. 

The final argument for a reversal of the judgment is 
that the plaintiff, by accepting the warrant in satisfaction 
of the charge for jailer’s fees, lost the right to prosecute an 
appeal froin the decision of the county board disallowing 
part of the second claim. This question was considered 
~ and decided in the recent case of Weston v. Falk, 66 Nebr., 
198. It was there held that an order like the one here in 
question is indivisible, and that a claimant can not accept 
the part of it that is in his favor and appeal from the re- 
mainder. Section 37, chapter 18, article 1, Compiled 
Statutes, 1901 (section 4455, Annotated Statutes), pro- 
vides that the claimant “may appeal from the decision of 
the board to the district court.” The next section gives the 
right of appeal to any taxpayer, and section 39 provides 
that “such appeal shall be entered, tried, and determined 
the same as appeals from justice courts.” It is entirely 
clear from these provisions of the statute that the right of 
appeal given to dissatisfied claimants and taxpayers is the 
right to appeal from the whole decision, not from part of it. 
If the appeal in this case had been taken by a taxpayer, its 
effect upon the order of the county board would, perhaps, 
be more readily perceived by counsel for plaintiff. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Nove.—Appeal—Vacation of Decision Epsu Fucto.—As to effeet of ap- 
peal in vacating judgment, Vinucapolis Harvester Works v. Hedges, 11 
Nebr., 46, 48; O'Leary v. Iskcey, 12 Nebr., 136, 137; Creighton v. Keith, 50 
Nebr., 810, 814; Jenkins v. State, 60 Nebr., 205. 

Fees of @ terial Function of Board.—Where the 
compensation for services rendered for the county is definitely fixed 
by law, the audit of the same and [the] drawing a warrant there- 
for. by the board, are merely ministerial duties, unattended witn 
the exercise of any official discretion, and therefore, in such case, 
the board can not make such compensation any greater or any 
less than that fixed by the law. Opinion by Ganzi, C. J. Kemerer 
v. State, 7 Nebr., 130. Judge Barnes, in an opinion filed October 5, 
1904, points out the distinction between the judicial and ministerial 
functions of county boards so clearly that this heretofore puzzling 
question ought to give no further trouble to attorneys or clients. 
Maurer uv. Gage County, not yet reported.—W., F. B. 


STATE OF NEBRASKA V. W. W. DE WOLFE. 
FILED FEBRUARY 4, 1903. No. 13,006. 


1. Statutory Crimes. In this state all public offenses are statutory, 
and no person can be punished for any act or omission not 
made penal by the plain import of the written law. 


2. ComMON-LAW DEFINITION. But while there are in this state 
no common-law crimes, the definition of an act which is for- 
bidden by the statute, but not defined by it, may be ascertained 


by reference to the common law. 


NUISANCE. A statute declaring all common unui- 
sances to be criminal is to be construed as prohibiting every 
act which was by the common law indictable as a nuisance. 


DEFINITION: VENUE: StatvtTe. By sec- 
thot. 232 of the Criminal Code the erection, keeping up or 
continuing and maintaining of any nuisance to the injury of any 
part of the citizens of this state is declared to be a erime; 
and this declaraticn is not limited or restricted by the enuimcra- 
tion in the section of certain acts which are to be “construed 
and held to have been committed in any county whose inhab- 
itauts are or have been injured or aggrieved thereby.” The 
first clause of the section makes all common-law nuisances 
crimes, and the second clause fixes the venue of some of these 
crimes. 


5. Criminal Procedure Under the Statute. In a pr oceeding brought 
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under section 515 et sey. of the Criminal Code, the opinion of 
this court affeets in no manner the judgment of the court below; 
its only function is to determine the hiw of the case. 


Writ of error, on behalf of the state, from the district 
court for Lancaster county. The defendant was indicted 
for maintaining a nuisance. A demurrer to the informa- 
tion was sustained. Heard below before HotmeEs, J. The 
county attorney excepte:l and brought error to this court. 
Exceptions sustained. 


James L, Caldirell, County Attorney, William 7. Stevens 
and Loren L’. Winslow, for the state. 


William M. Morning and Charles A. Morning, contra. 


SULLIVAN, C. J. 


De Wolfe was charged in the district court for Lancas- 
ter county with having unlawfully exposed the citizens of 
the villinge of Bennett to a contagious disease by negli- 
gently keeping an infected person in a public place. The 
defendant demurred to the information, and the conrt, 
being of opinion that the facts alleged did not constitute 
a crime, dismissed the prosecution. The county attorney 
excepted to the decision and by this proceeding challenges 
its correctness. 

The ground of the decision is thus stated in the judg- 
ment dismissing the action: “The Code particularly sets 
forth what acts shall be deemed 4 nuisance, and provides 
a penalty therefor, and failing to specify the acts com- 
plained of, no prosecution can be maintained therefor.” 
The qnestion, then, to be considered, is whether com- 
mon-law nuisances which have not been enumerated in the 
Criminal Code are punishable as crimes. In this state 
all public offenses are statutory; no act is criminal unless 
the legislature has in express terns declared it to be so; 
and no person can be punished for any act or omission 
which is not made penal by the plain import of the 
written law. Criminal Code, sec. 251; Wagner v. State, 
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43 Nebr., 1; Smith v. State, 12 Ohio St., 466, 80 Am. Dec., 
355; Estes v. Carter, 10 Ia., 400. But while there are in this 
state no common-law crimes, the definition of an act which 
is forbidden by the statute, but not defined by it, may be 
ascertained by reference to the common law. Smith v. 
State, supra; Mitchell v. State, 42 Ohio St., 388, 385; 
State v. Twogood, 7 Ia., 252; Estes v. Carter, supra; 
Pitcher v. People, 16 Mich., 1423 Prindle v. State, 21 8. 
W. Rep. [Tex. Cr. App.], 360. A. statute declaring all 
common nuisances to be criminal is to be construed as 
prohibiting every act which was by the common law in- 
dictable as a nuisance. These nuisances are, as Mr. 
Greenleaf has said, “a species of offense against the public 
order and economical regimen of the state.” 3 Greenleaf, 
Evidence, 184. They are generally under the ban of the law 
because the experience of ages has shown that their ten- 
dency is hurtful to the public. Perhaps the common barre- 
tor, the common eavesdropper and the common scold are 
no longer formidable evils, but certainly most of the other 
common-law nuisances are as injurious and detrimental to 
society now as they ever were. There is as much reason 
now as there ever was to repress conduct calculated to in- 
jure the health and morals of the people, or to shock their 
religious feelings, or their sense of decency, or to endanger 
their lives or property, or to disturb the peace of the neigh- 
borhood. Without a clear expression of its purpose so to 
do, we can not believe that it was the intention of the legis- 
lature to so limit the meaning of the word “nuisance” as 
to make conduct blameless which has always been con- 
sidered inherently wrong and deserving of punishment. If 
the theory upon which the trial court decided this case is 
correct, a large number of common-law nuisances are not 
crimes in this state, and many vicious, immoral and re- 
volting acts may be committed in public with impunity. 
The section of the Criminal Code under which the in- 
formation was drawn is as follows: “Every person who 
shall erect, keep up, or continue and maintain any 
nuisance, to the injury of any part of the citizens of this 
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state, shall be fined in any sum not exceeding five hundred 
dollars, at the discretion of the court, and the court shall, 
moreover, in case of conviction of such offense, order every 
such nuisance to be abated or removed. And the erecting, 
continuing, using, or maintaining any building, structure 
or other place for the exercise of any trade, employment, 
manufacture or other business which, by occasioning nox- 
ious exhalations, noisome or offensive smells, becomes in- 
jurious and dangerous to the health, comfort, or property 
of individuals or the public; the obstructing or impeding, 
without legal authority, the passage of any navigable river, 
harbor, or collection of water; or the corrupting or render- 
ing unwholesome, or impure any water-course, stream or 
water; or unlawfully diverting any such water-course 
from its natural course or state to the injury or prejudice 
of others; and the obstiucting or incumbering by fences, 
buildings, structures, or otherwise, any of the public high- 
ways, or streets or alleys of any city or village, shall be 
deemed nuisances; and every person or persons guilty of 
erecting, continuing, using, or maintaining, or causing 
any such nuisances shall be guilty of a violation of this 
section, aid in every such case the offense shall be con- 
strued and held to have heen committed in any county 
whose inhabitants are or have been injured or aggrieved 
thereby.” Criminal Code, sec. 232. Presumably the legis- 
lature intended that every part of this section should have 
some force and effect. If the enumerated acts were the 
only ones intendcd to be made criminal, it was quite un- 
necessary to declare in the first clause that every person 
who should erect, keep up or continue and maintain any 
nuisance to the injury of any part of the citizens of this 
state should be punished. And it is hardly probable that 
the words “any nuisance” would have been used if the legis- 
lature had in mind only the few nuisances which it was 
about to enumerate. A more rational interpretation of the 
section, and one in harmony with whut we conceive to be a 
sound and just view of legislative policy, is that the legis- 
lature had in mind two classes of nuisances—those for 
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which the state must prosecute in the county where they 
were committed and those for which it may prosecute 
in any county “whose inhabitants are or have been injured 
or aggrieved.” Some of the nuisances with which the 
legislature was dealing were specially mentioned because 
there was a reason for it; others were not specially men- 
tioned because they were too numerous, and there was no 
reason for particularizing. The first clause of the section 
made all common-law nuisances crimes and the second 
clause fixed the venue of some of these crimes. 

Our conclusion is that the trial court erred in sustain- 
ing the demurrer and dismissing the action. 

The county attorney has asked us to pass upon some 
other questions, but we must decline to do so as they are 
not properly before us for decision. This opinion affects 
in no manner the judgment rendered by the district court; 
by the express terms of the statute its only function is to 
determine the law of the case. Whether a new prosecu- 
tion may be set on foot, and whether the first prosecution 
has arrested the running of the statute of limitations, 
are matters which we have in this proceeding no authority 
to determine. 

EXCEPTIONS SUSTAINED. 


CRAWFORD COMPANY, APPELLANT, V. HATHAWAY ET AL., 
APPELLEES, 
FILED FEBRUARY 4, 1903. No. 10,087. 


1. Use of Water: DocTRINE or Civit LAw: Priok APPROPRIATION: 
BENEFICIAL UsE: TERRITORY: Laws IN Forck iN Louisiana Pur- 
CHASE. The doctrine of the civil law with respect to the right 
of acquiring an interest in the use of water by prior appro- 
priation and the application thereof to a beneficial use has 
never become a part of the laws of this state, and this without 
regard to whether the doctrine was ever in existence as a 
part of the laws in force in the territory acquired by the 
United States known as the Louisiana Purchase. 


2. Common Law: RIGHTs OF RIPARIAN PROPRIETORS. The common- 
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law rule with respect to the rights of private riparian pro- 
prietors has been a part of the laws of the state ever since 
the organization of a state government. 


3. Applicability of Common-Law Rule. It can not be said that the 
common-law rule defining the rights of riparian proprietors is 
inapplicable to the conditions prevailing in the state because 
irrigation is found essential to successful agriculture in some 
portions thereof. 


4. Riparian’s Right: FLow or SrreaAM: Part anDd Parcen or LAND: 
Property Ricut: Prorecrion. A riparian’s right to the use of 
the flow of the stream passing through or by his jand, is a 
right inseparably annexed to the soil, not as an easement or 
appurtenance, but as a part and parcel of the land; such right 
being a property right, and entitled to protection as such. the 
same as private property rights generally. 


5. Rights of Riparian Owners: VEsTrp RicuTs: PowER or LEGISLA- 
TURE TO ABOLISH: RiGuT oF EMINENT DoMAIN. The Tegislature 
has not abolished, nor does it possess the power to abolish, the 
rights of riparian proprietors which have become vested. 
except as such rights be taken or impaired for a public use 
in an exercise of the powers of eminent domain, for which 
compensation must be made for the injury sustained. 


6. Condemnation: ConstTirutTion: SrarutTe: NatvraL STREAM: Ripa- 
RIAN PrRopreror. The provisions of section 41, article 2, chap- 
ter 93a, Compiled Statutes, 1901 (section 6795, Annotated Stat- 
utes), and of section 21, article 1, of the constitution. author- 
ize the condemnation of the right of a private riparian pro- 
prietor to the use and enjoyment of a natural stream flowing 
past his land. or its impairment by an appropriation of such 
water for irrigation purposes; and such riparian proprietor 
may recover damages in the same way and subject to the 
same rules as a person whose property is affected injuriously 
by the construction and operation of a railroad. 


7. Irrigation Act: Pusiic Use: Rrearran Owner: Ixvury: Com- 
PENSATION: SUITABLE AcTIoN. The irrigation act of 1895 au- 
thorizes and regulates the appropriation of the waters of the 
state for irrigation and other purposes which are declared to be 
a public use; and in inaking appropriations of water as con- 
templated by the act, a riparian owner whose property rights 
are appropriated or impaired is entitled’ to compensation for 
the injuries actually sustained, to be recovered in a suitable 
action or proceeding instituted for that puipose. 


S. Interstate Rivers: MEANDER Lines: NAVIGABLE RIVERS, As to 
those streams of water flowing through the state which may 
be classed as interstate rivers, and along the banks of which 
meander lines have been run by the government in its survey 
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of the public lands, the question is left open as to whether 
or not the waters of such streams may not be treated as 
waters of navigable rivers, to which riparian rights of an 
adjoining landowner would not attach as against the right 
of the public to use the waters thereof by its appropriation 
and application to beneficial purposes. 


9. Riparian Right: NatTurRAL FLow oF STREAM. While, as an ab- 
stract proposition of law, a riparian proprietor has the right 
to the ordinary natural flow of a stream, this rule would fur- 
nish no basis for compensation where water is appropriated 
for irrigation purposes; in order to entitle a riparian owner 
to compensation he must suffer an actual loss or injury to his 
riparian estate, which the law recognizes as belonging to him 
by reason of his right to the use and enjoyment of the water 
of which he is deprived. 


10. Riparian Proprietor: Use or WatrrR. Ordinarily, a riparian pro- 
prietor’s right to the use of water of a stream is limited to its 
use for domestic purposes, and, if applied to the irrigation of 
riparian lands, a reasonable use for such purpose in view of 
an equal right to use belonging to all other riparian pro- 
prietors. 


11. 


IRRIGATION: RiIpaRIAN LAND. The right of a riparian 
proprietor as such to use water for irrigation purposes is lim- 
ited to riparian lands. 


12, Contiguous Land. The right can not be extended to lands con- 
tiguous to the riparian land, nor can water be diverted to non- 
riparian lands which might be used on riparian lands, but is not. 


13. Definition of Riparian Land, Land, to be riparian, must have 
the stream flowing over it or along its borders. 


14. Extent of Riparian Land: AREA oF A SINGLE ENTRY: QU.-ERE. 
The extent of riparian land can not, in any event, exceed the 
area acquired by a single entry or purchase from the govern- 
ment; and whether, in view of the policy of the government 
in the disposition of its public lands, such riparian land may 
exceed the smallest legal subdivision of a section--that is, 40 
aecres—or in lien thereof, if an irregular tract, a designated 
numbered lot, which is bordered by a natural stream, or over 
which it flows, qguere. 


15. Two Doctrines of Water Rights. The two doctrines of water 
rights, one the right of a riparian proprietor, and the other 
the right of appropriation and application to a beneficial use 
by a non-riparian owner, may exist in the state at the same 
time, and both do exist concurrently in this state. 


16. Riparian Rights: Commonx-Law RuLE: Precrepexcr. The com- 
mon-law rule of riparian rights is underlying and fundamental 
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and takes precedence of appropriations of water if prior in 
time. 


17. Riparian Owner: Ustrructvary INTEREST: INCIDENT To LAND. 


20 


23 


The riparian owner acquires title to his usnfructuary interest 
in the water when he secures the land to which it is an incident, 
and the appropriator acquires title by appropriation and the 
application of the water to some beneficial use; the time when 
either right attaches determining the superiority of title as 
between conflicting claimants. : 


. Irrigation Acts: ABROGATION OF PRIVATE Riparran Riauts. The 


The irrigation acts of 1889 and 1895 abrogated the law of private 
riparian rights as theretotore existing, and substituted in its 
stead a law providing for the appropriation of the public 
waters of the state and their application to the beneficial 
uses therein contemplated. 


. Effect of Legislation on Vested and Future Rights. ‘The 


legislative enactments referred to did not have the effect of 
abolishing vested rights of riparian proprietors, but atfected 
only such rights as might have been acquired in the future 
under the law as theretofore existing. 


. Judicial Notice: IRRIGATION: VESTED Ricuts: QUESTION oF Fact. 


The court will take judicial notice of the fact that sinee the 
early settlements of the western portions of the state, where 
irrigation has been found essential to suecessful agriculture. 
a custom or practice has existed of appropriating and 
diverting waters from the natural channels thereof into irri- 
gation canals, and the application of such waters to the soil 
for agricultural purposes. Whether vested rights have been 
acquire thereby, must depend on the facts and circumstances 
as disclosed in any particular case. 


. Use of Water: Prorerty Rigur: Sureriok TITLE: SUBSEQUENT 


Riacut. The right to the use of water, when acquired by appro- 
priation, is in its nature a property right and becomes a 
superior and better title to the use and enjoyment of such 
water than that of a riparian proprietor whose right attaches 
subsequently. 


. Act of Congress: Scope. The act of congress of July 26, 1866. 


granted to those appropriating waters on the public domain for 
agricultural purposes a right in and to the use of such waters 
when made according to local customs, or when such right 
is recognized by the laws of the state or the decisions of the 
courts. 


. Act of 1877: Scope: AcTs oF 1889 AND 1895: IixprEess REcOGNI- 


Tion. The act of 1877 (Session Laws, 1877, p. 168) was an 
implied recognition of the right to appropriate the waters on 
the public domain according to the custom prevailing in the 
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arid states immediately west of us, and the irrigation acts 
of 1889 and 1895 expressly recognized and preserved the rights 
of those who had appropriated the public waters and applied 
them to agricultural uses. 


24. State Board of Irrigation: Dtrizs: ADMINISTRATIVE, NoT JUDI- 
CIAL: CONSTITUTIONALITY OF Law. The duties of the state 
board of irrigation as provided for in the irrigation act of 
1895 (Session Laws, ch. 69), are administrative, and not judicial. 
The sections of the statute creating such board are not un- 
constitutional, as conferring judicial powers on executive offi- 
cers. 


25. Riparian Rights: Large NUMBER OF CLAIMANTS: APPROPRIATION: 
PRESCRIPTION: INJUNCTION: MULTIPLICITY oF Suits. Where a 
large number of persons claim rights to use or divert the 
waters of a stream by virtue of riparian rights, appropria- 
tions, prescription or otherwise, a suit in equity to determine 
such rights, and enjoin infringement, under color thereof, of 
rights acquired under the irrigation act, may be maintained 
to avoid multiplicity of suits. 


26. ———: ———: OFFER TO Do Equity: COMPENSATION TO RIPARIAN 
OWNER: DAMAGE PROPER Subdecr oF INquIRY. The plaintiff in 
such a suit may offer to do equity by compensating riparian 
owners whose rights are affected by the construction and 
operation of «a canal without leaving them to their actions at 
law; and in that way the amounts due the several parties by 
way of damages may become a proper subject of inquiry and 
adjudication therein. 


27. “Domestic Purposes”: STATUTE: RIPARIAN PROPRIETOR: COMMON 
Law: LivrLe INTERFERENCE: DIVERSION: LARGE QUANTITIES: 
CANALS: Pipe LINE. ‘Che term “domestic purposes”, as used in 
section 43, article 2, chapter 93a, Compiled Statutes, 1901 (sec. 
6797, Annotated Statutes), has reference to the use of water 
for domestic purposes permitted to the riparian proprietor 
at common law. which ordinarily involves but little interfev- 
ence with the water of a stream or its flow, and does not 
contemplate diversion of large quantities of water in canals 
or pipe lines. 


28. Common Law: RIPARIAN OWNER: RicHT DEFINED. The common 
law does not give to a riparian owner an absolute and exclu- 
sive right to the flow of all the water of the stream in its 
natural state, but only a right to the benefit and advantage 
of the water flowing past his land so far as consistent with 
a like right in all other mparian owners. 


29. Superior Riparian Owner: INJUNCTION: DIVERSION. A riparian 
owner having a superior title to the use of the water of a 
stream as against an appropriator is not entitled to maintain 
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an injunction to prevent the diversion of the storm or flood 
waters of the stream, and thereby prevent its application to a 
beneficial use, as contemplated by the statute. 


30. Inferior Riparian Owner: REcKIVING WATER: PRESCRIPTIVE RIGHT. 
There is no such thing as a prescriptive right of a lower ripa- 
rian owner to receive water as against upper owners. Receiving 
the full flow of a stream for more than ten years does not 
give a prescriptive right that will prevent reasonable use of 

_its waters by an upper owner. 


TEHEARING of the case reported in 60 Nebr., 754, and 
61 Nebv., 8317. Appeal from the district court for Dawes 
county. The appellant brought an action in the district 
court for Dawes county against Leroy Hall and others to 
adjudicate certain rights of the parties and to enjoin Hall, 
who was charged with making threats to tear down a dam 
erected by the appellant in White river, in Dawes county, 
by which nearly all the water in the river was diverted 
from the channel and caused to flow through plaintitf’s 
ditch. -Crawford is a village situated in Dawes county, 
in the arid district of Nebraska, on the banks of White 
river. The appellant was created for the purpose of con- 
structing a canal whieh should furnish water to the 
village of Crawford. It was contended on the part of the 
appellant that the sewerage from Fort Robinson—situated 
abcyve the village—ran into White river, destroying its 
purity and rendering it unfit for use. The appellee Leroy 
Hall owned a mill on White river below the village of 
Crawford; and as a fiparian proprietor, claimed the 
right tothe water by prescription. The appellant con- 
tended that no prescriptive right could arise from simply 
recciving water. Heard below before KinkarD, J. Judg- 
ment for defendants below. Reversed. 


Francis G. Hamer, Thomas F. Hamer, Allen G. Fisher 
and Justin E. Porter, for appellant. 


Namuel Maxwell, Albert W. Crites and William H. Ian- 
ning, contra. 


John S&S. Kirkpatrick and J. W. Deireese, amici curve. 
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Houcoms, J. 


An opinion prepared in this cause by the then chicf 
justice, with one in its nature supplementary thereto, have 
heretofore been handed down by the court.* Craicford Co. 
ve. Hathaway, 60 Nebr., 754, and 61 Nebr., 317. The impor- 
tance of the questions involved in a decision of the contro- 
versy, vitally affecting, as they do, the material interests 
of the state, and especially that portion of it where irriga- 
tion is necessary to successful agriculture, has induced 
us to grant a further hearing, ind again to examine and 
cousider the principal coutroverted points arising in the 
case. A full statement of the nature of the litigation is 
found in the opinion first filed, and we need not here re- 
state it. Briefly, the appellant, who was plaintiff below, 
began an action, equitable in character, to have adjudicated 
the rights of different persons made parties to the action 
to the use of the water flowing in a stream called White 
river, and to enjoin the defendant Hall from a threatened 
interference with plaintifi’s heal-gate and works con- 
nected with an irrigating canal being constructed by it. 
The plaintiff claimed the right to divert the waters of 
the stream mentioned for irrigation purposes, and to 
supply the town of Crawford, situated near its proposed 
canal, with water for municipal purposes. Defendant 
Hall, owning and operating a mill adjacent to the stream, 
which had been utilized for power purposes, denies plain- 
tiff’s alleged right of appropriation and claims a right to 
the continued use of the water ordinavily flowing in the 
stream as a riparian proprietor. Numerous other persons, 
claiming some right to the use of the water as riparian 
owners or by appropriation, were also made defendants, 
with a view of having adjudicated the rights of all the 
parties to the litigation. The trial court refused to take 
jurisdiction and try the cause on its merits, for the rea- 
son that the water rights of the respective parties had not 
first heen determined br the state hoard of irrigation, 
under the provisions of the irrigaiion act of 1895. On de- 
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fendant Hall’s application on a cross-petition an injune- 
tion was granted against plaintiff restraining it from di- 
verting the water of the stream into its irrigation canal, 
and the temporary injunction granted in its favor and 
against Hall.was dissolved. From these several orders 
the plaintiff appeals. 

The argument in this court has taken an exceedingly 
broad range. Narrowed to its simplest terms, the matters 
in dispute relate to conflicting rights and interests as be- 
tween riparian owners, and those claiming as appropria- 
tors of the waters in the streams of the state for irriga- 
tion and other beneficial purposes. Incidental to the main 
question thus stated, there is involved the constitutionality 
of the irrigation act of 1895, creating and providing for a 
state board of irrigation, detining its duties, powers and 
authority, aud especially the portion of the act which em- 
powers such board to determine and adjust the amount 
and priority of right to the use of water by appropriation 
for irrigation purposes. There is also presented for con- 
sideration the correctness of the ruling of the trial court 
in dismissing the action begun by plaintiff without a hear. 
ing and judgment on its merits. Appreciating the fact 
that great interests are affected, and the far-reaching con- 
sequences of a decision regarding the matters in contro- 
versy when finally determined, more than the usual time 
has been taken in order that such full consideration might 
be given the case as the importance of the question pre- 
sented seems to demand. In the former opinions we de- 
cided, in substance, that the plaintiff could not rely upon 
a statute for the purpose of enforcing its alleged right 
as appropriator and at the same time urge the invalidity 
of a material portion thereof on the ground of its alleged 
unconstitutionality, it being obvious that the invalid por- 
tion, if found invalid, formed an inducement to the pas- 
sage of the entire act upon which its rights must rest if 
sustained; and that the act of the legislature of February 
19, 1877, did not abrogate the common-law rights of 
riparian owners as they theretofore existed in this state. 
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It is also held that sections 47 and 48, article 2, chapter 
93a, Compiled Statutes, 1897, constituted no acceptance of 
any supposed grant to the state by the federal government 
of the waters on the public domain. While some other 
questions of a minor character were determined, those just 
referred to are the only ones having a material bearing 
on the principal propositions we shall consider in the 
further examination of the case. 

Much of the several briefs of counsel for plaintiff, whose 
rights are to be decided by the law relating to the right 
of appropriation of water for irrigation, is devoted to 
an argument in support of the contention that the doctrine 
of the rights of riparian owners as known and enforced at 
common law is inapplicable to, and has never legally be- 
come a part of, the laws of this state, and is not in force 
therein. It is insisted that the waters of the state, by 
virtue of the laws and ordinances in force when it was 
adiuitted to the Union, are publici juris, always have been, 
and may lawfully be diverted from any stream where 
naturally flowing, appropriated by non-riparian owners, 
and employed for any beneficial use; that the law of prior 
appropriation of water as defined by the civil law is in 
force in this state, and not the common-law rule of 
riparian proprietorship. The argument is constructed on 
the theory that the civil-law doctrine of appropriation of 
water in natural streams as belonging to the public be- 
came a part of the laws of the territory and state by 
reason of the Louisiana territory purchase from France, 
and that nothing since the acquisition of that territory 
has transpired which has had the effect of displacing the 
law as it then existed. Tt is said that while the enabling 
act for the admission of the state provided that the people 
inhabiting the territory forever disclaimed all right and 
title to the unappropriated public lands lying within the 
territory, and that the same should be and remain at the 
sole and entire disposition of the United States, yet the 
provision contained in the first state constitution declaring 
that the people of the state in their right of soyereignty are 
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to possess the ultimate property in and to all lands within 
the jurisdiction of the state, and alli lands, the title to 
which shall fail from a defect of heirs shall revert or 
escheat to the people, preserved to them and to the state 
sovereignty and jurisdiction over the waters of the 
streains flowing therein, and left in force the doctrine of 
appropriation as theretofore existing. The scope and ef- 
fect of the provisions referred to, as we view the subject, 
accorded to the government the primary right of. dis- 
posal of the public lands, the state maintaining its sov- 
ereignty in the exercise of the powers of eminent domain 
aud right to property resulting from escheats and for- 
feitures. 

Without coneeding or controverting the proposition of 
the civil law of appropriation ever being in force in the 
territory now comprising the state, we feel altogether 
clear that, in the organization of its government, the com- 
mon-law rule of riparian proprietorship was established 
as a part of its laws. By the argument along the lines 
indicated, we are asked to overrule the many prior deci- 
sions of this court on the subject of water and water 
rights as they relate to riparian proprietors, and declare 
the law to be as it is applied in the arid states immediately 
west of us, where the waters of all the streams flowing in 
and through the states are held to belong to the state, in 
trust for the people, and subject to appropriation by any 
person or corporation for a beneficial purpose; the act of 
appropriating the water being the test of the right thereto 
and the use thereof, rather than the ownership of the 
banks between which the stream flows. The argument 
is not convincing, nor will it justify us in departing from 
sound and well-recognized principles of law in the deci- 
sion of the cause. To adopt the doctrine contended for 
would be a most violent and radical departure from the 
trend of judicial decisions heretofore prevailing, and 
would overturn many well-settled and generally-accepted 
principles respecting property rights, and result in an 
invasion of vested private property interests which is 
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beyond the lawful power of the court or the legislature. 
To say there is no such thing as a property right of a 
riparian owner to the use of the stream flowing along or 
by his land, is to work a revolution in the jurisprudence 
of the state and violate fundamental principles which lie 
at the very foundation of the system. 

In Clark v. Cambridge & Arapahoe Irrigation & Im- 
provement Co., 45 Nebr., 798, it is held that, except as 
abrogated or modified by statute, the common-law doc- 
trine with respect to the rights of private riparian pro- 
prietors prevails in this country, and that such right 
is property, which, when vested, can be impaired or de- 
stroyed only in the interests of the general public, upon 
full compensation, and in accordance with established law. 
In speaking of the subject the court says (p. 806): “AI- 
though the contrary has been asserted in some of the arid 
Pacific states (see Reno Smelting, Milling & Reduction 
Works v. Stevenson, 20 Nev., 269 [4 L. R. A., 60, 19 Am. 
St. Rep., 364]; Stowell v. Johnson, 26 Pac. Rep. [Utah], 
290), the common-law doctrine with respect to the rights 
of private riparian proprietors, except as modified by 
statute, prevails in this country. Hidemiller Ice Co. +. 
Guthrie, 42 Nebr., 288 [28 L. R. A. 581]; Black’s Pomeroy, 
Water [Rights], secs. 127, 130, and authorities cited. At 
common law every riparian proprietor, a8 an incident to 
his estate, is entitled to the natural flow of the water of 
running streams through his land, undiminished in quan- 
tity and unimpaired in quality, although all have the right 
to the reasonable use thereof for the ordinary purposes of 
life (8 Kent, Commentaries, 439; Angell, Watercourses, - 
sec. 95; Gould, Waters, sec. 204; Black’s Pomeroy, Water 
[Rights], sec. 8), and any unlawful diversion thereof is 
an actionable wrong.” And further on: “The right of a 
riparian proprietor, as such, is property, and when vested 
can be destroyed or impaired only in the interest of the 
general public, upon full compensation and in accordance 
with established law. Lua v. Haggin, supra [69 Cal. 
255, 265]; Yutes v. City of Wiliwaukee, 10 Wall. LU. s.], 
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497 [19 L. Ed., 984]; Potomac Nieambout Co. v. Upper 
Potomac Nte nat Co., 109 U. S., 672 [4 Sup. Ct. Rep., 
15, 27 L. Ed., 1070] 3 Delaplaine v. c hicago dN. R. Co., 42 
Wis., 214 [24 Am. Rep., 386]; Bell ¢. Gough, 23 N. J 
Law, 624. That the state may, in the exercise of the right 
of eminent domain, appropriate the water of any stream to 
any purpose which will subserve the public interests, is 
not doubted, and that the reclamation of the inarable 
lands of the state is a work of public utility within the 
meaning of the constitution is a proposition not contro- 
verted in this proceeding. But even the state in its sov- 
ercign capacity is, as we have seen, within the restrictions 
of the constitution, and can take or damage private prop- 
erty only upon the conditions thereby imposed.” 

In Plattsmouth Water Co. v. Smith, 57 Nebr., 579, in 
a contest between riparian proprietors, where the water 
company was obtaining water from a watercourse flowing 
over its land to supply the city for domestic purposes, 
fire protection, ete., the doctrine is thus broadly stated : 
“Riparian owners upon streams of water are entitled, in 
the absence of grant, license or prescription, to the usual, 
natural flow of water in the streams, without material 
alteration.” 

In Slattery v. Harley, 58 Nebr., 575, it is again held: 
“The common law rules relative to the rights of private 
riparian proprietors are of force in this state, with the ex- 
ceptions of statutory abrogations and changes.” 

With these explicit declarations respecting the rights 
of private riparian proprietors, made after mature delib- 
eration, clear, indeed, should appear the soundness of a 
proposition which is advanced with a view of securing 
judicial sanction when the effect would be to overturn all 
the cases referred to, and many others we might cite. We 
do not fee} justified in departing from a position so gen- 
erally recognized and accepted as being correct, so well 
supported by reason and authority, and which it is be- 
Heved is in soundness impregnable. 

One branch of the argument pertaining to the subject 
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proceeds upon the theory that notwithstanding the dif- 
ferent expressions of the court regarding riparian rights, 
only so much of the common law as is applicable, and not 
inconsistent with the constitution of the United States, 
with the organic law of this state, or with any law passed 
or to be passed by the legislature thereof, has been adopted 
and is in force in this state (sec. J, ch. 15¢, Compiled 
Statutes), and that the common-law rule with respect to 
the rights of riparian proprietors is inapplicable to the 
conditions prevailing here and for that reason riparian 
rights can not be said to have ever existed. To support this 
view of the law, it is said that because of the arid or semi- 
arid conditions prevailing in the western portions of the 
state, and the consequent necessity for the appropriation 
and application of water artificially to the soil in order 
that agriculture may be carried on successfully, the doc- 
trine of the rights of riparian proprietors has no applica- 
tion, and should be so declared by the court. The law of 
necessity is appealed to, and it is urged the appropria- 
tion of water and its application to the soil for irriga- 
tion purposes is absolutely indispensable, in order that 
the wants of the people in the regions referred to may be 
supplied, agriculture carried on with success, and the 
country made productive, aud capable of sustaining the 
inhabitants now residing there, and the thousands yet to 
come. The court is mindful of the great importance of 
the subject as affecting the most vital interests of the 
people of the localities where irrigation has by experience 
been found essential to successful agriculture, and its 
direct bearing on the material welfare of the state at large. 
Nor can it be doubted that it has been the policy of the 
legislature for many years past to encourage the develop- 
ment of the irrigation interests of the state by all le- 
gitimate methods which it found within its power to call 
into existence. In solving the problems arising in the 
development of this most important industry, and ex- 
tending to it all legitimate encouragement aud recognition 
which may properly come from the judiciary, we can not 
23 
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lose sight of fundamental principles which should con- 
trol our action,and govern in the disposition of all matters 
coming before the court for adjudication. Property 
rights, when vested, must be jealously guarded and up- 
held, or we do violence to the most rudimentary principles 
of justice. Admitting, for the sake of argument, that the 
law of public ownership of waters and the right of ap- 
propriation thereof for beneficial use by individual 
citizens and corporations is preferable to the private 
ownership of riparian proprietors in the western portion 
of the state, where irrigation is necessary, it is at once 
obvious that these conditions can be held to apply only to 
a portion of the state, and in fact to a lesser area than 
where irrigation is proved to be not essential to successful 
agriculture. As is pertinently said in the first opinion, 60 
Nebr., 754, 762: “But can any one tell at what particular 
point in the state the common-law rule applicable to 
riparian owners would cease and the rule said to be better 
applicable to the less favored portions of the state would 
begin? Such a rule would merely tend to breed ‘confu-. 
sion worse confounded,’ and would be an assumption of 
legislative powers by this court inhibited by the constitu- 
tion.” But it can not be said that the common-law rule of 
riparian ownership is inconsistent with the use of water 
for irrigation purposes, for, a8 we shall see later on, the 
right to the use of water for irrigation purposes is one of 
the elements of property belonging to the riparian owner 
along with that of its use for domestic and water-power 
purposés. If the common-law rule as to real property, 
when rights of riparian proprietors are involved, is to be 
abrogated, then why not say that the common-law doctrine 
as to other elements of real property or appurtenances be- 
longing thereto, such as emblements, fixtures and ease- 
ments, shall also be abrogated? ‘The same reason fur the 
rule exists in the one as well as the other, and can be de- 
nied in either only by the assumption of arbitrary power 
based on neither tenable grounds nor sound principles, and 
which should find no lodgment in the juridical branch of 
government. 
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On this same subject the supreme court of Washington— 
where climatic conditions are somewhat analogous to those 
prevailing here—in the case of Benton v. Johneow, 39 L. 
R. A., 107, 110, 61 Am. St. Rep., 912, 917, says: “But 
how it can be held that that which is an inseparable 
incident to the ownership of land in the Atlantic states and 
the Mississippi valley is not such an incident in this or 
any other of the Pacific states, we are unable clearly to 
comprehend. It certainly can not be true that a difference 
in climatic conditions or geographical position can operate 
to deprive one of a right of property vested in him by a 
well-settled rule of common law. The mere fact that the 
appellants will not be able to occupy or cultivate their 
lands as they heretofore have done unless they irrigate 
them with water taken from the Ahtanum river is no suffi- 
cient reason for depriving the respondents, who settled 
upon that stream in pursuance of the laws of the United 
States, of the natural rights incident to their more ad- 
vantageous location. The necessities of one man, or of any 
number of men, can not justify the taking of another’s 
property without his consent, and without compensation.” 

And says McKinstry, J., in Lue v. Haggin, 69 Cal., 
255, 311: “Aridity of the soil and air being made the test, 
the greater the aridity the greater the injury done to the 
riparian proprietors below by the entire diversion of the 
stream, and the greater the need of the riparian proprie- 
tor the stronger the reason for depriving him of the 
water. It would hardly be a satisfactory reason for de- 
priving riparian lands of all benefit from the flow, that 
they would thereby become utterly unfit for cullivation or 
pasturage, while much of the water diverted must neces- 
sarily be dissipated.” 

We can not, for the reasons given, lead ourselves to be- 
lieve that there is any justifiable ground upon which 
we can deny the common-law rule of riparian proprietors 
to be in force in all portions of the state, except as it may 
be modified or supplemented by legislation of the state or 
of the congress of the United States, of which we will 
speak lereafter. 
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It is quite aeparent to these who have iny jiestiwated! that 
the lawmaking branch of the government of the state, 
for the purpose of advancing the material interests and 
welfare of the people, has sought to provide for the build- 
ing up of a great system of irrigation in those portions 
of the state where the rainfall is regarded as insufficient 
to successfully engage in agricultural pursuits, and has 
authorized, so far as it is empowered so to do, the appro- 
priation of the waters of the state and their diversion from 
natural chaunels, to be used by applyiug them artificially 
to the soil for beneficial purposes. To uphold and assist 
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duty in so far as the same may be done by having due re- 
gard for the property rights and interests of all, which 
is to be determined by those well-settled and recognized 
rules of general application found essential to the main- 
tenance and protection of property rights and the adjust- 
ment of conflicting intervsts between all who are affected 
by the operation and enforeement of the law. The ripa- 
rian proprietor, say all the books and the authorities, has 
a right to the flow of the water of the natural stream 
passing through or by his land; such right being in- 
separably aunexed to the soil, and passing with it, not 
as an easement or appurtenance, but as a part and parcel 
of the land. This property right can be regarded only as a 
corporeal hereditament belonging to and incident to the 
soil, the same as though it were stones thereon, or grass 
or trees springing from the earth. Gould, Waters, sec- 
tion 204, and authorities there cited. The riparian right to 
the use of the water flowing in a natural watercourse is a 
property right, which should be regarded as such, and to 
protect which the owner may resort to any or all instru- 
mentalities which may be employed for the protection of 
private property rights generally. Gvuuld v. Boston Duck 
Co., 13 Gray [Mass.], 442; Ashley v. Pease, 18 Pick. 
[Mass.], 268; Blanchard v. Baker, 8 Me., 253, 23 Am. Dec. 
504; Keeney & Wood Mfg. Co. v. Union Mfg. Co., 39 
Conn., 576, 582; Beissell v. Sholl, 4 Dall. [U. S8.], 
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211, 1 L. Ed., 804. The court could as properly say 
that in the prosecution of some important enterprise 
classed as works of internal improvement, such as the con- 
struction of irrigation canals, railroads, establishing 
public highways, or other similar undertakings, the 
property rights of the individual which are invaded or 
impaired must be ignored because of the necessity and 
advantage of the public enterprise as to say that the 
property right of a riparian proprietor may be sacrificed 
in order that the public welfare generally shall be ad- 
vanced by promoting a system of irrigation where that 
method of moistening the soil is found necessary for suc- 
cessful agriculture. The question we are now dealing with 
has arisen in many of the states where resort to irrigation 
has been found beneficial and essential in some portions 
thereof to those engaging in agricultural pursuits, and in 
all such states, except those in the extreme arid portions 
of the country, it is held, as we have here held, that the 
common-law rule of the rights of riparian proprietors is 
not inapplicable because of the local conditions there pre- 
vailing, but is and has been in full force throughout all 
parts of such states. Shamleffer v. Council Grové Peer- 
less Mill Co., 18 Kan., 24; Lone Tree Ditch Co. v. Cyclone 
Ditch Co., 91 N. W. Rep. [S. Dak.], 352; Low v. Schaffer, 
24 Ore., 239; Benton v, Johncow, 39 L. R. A. [Wash.], 
107; Lue v. Haggin, 69 Cal., 255. We can, therefore, for 
the reasons given, perceive of no tenable ground for adopt- 
ing the view contended for, and hold the law of riparian 
rights, as determined by the principles of the common law, 
to be inapplicable to the conditions prevailing in the whole 
or in any part of this state. 

It is also urged that by virtue of the legislation enacted 
the common-law rights belonging to riparian proprietors 
have been abolished. This position can not be, we think, 
successfully maintained. The legislature has not, as we 
construe the several acts of that body relating to the sub- 
ject, attempted to abolish the common-law rule defining 
existing rights of riparian proprietors, or to deprive them 
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of such rights when once vested. On the contrary, such 
rights have been distinctly recognized. Nor is it believed 
that an attempt to abrogate such rights could be construed 
as other than an unconstitutional exercise of legislative 
power, and therefore invalid. In the irrigation act of 1889, 
the legislature sought to classify the streams in this state 
and restrict riparian rights to those owning lands border- 
ing on streams not exceeding a certain width, but this at- 
teinpted restriction proved abortive as an unwarranted act 
calculated to deprive riparian proprietors of vested prop- 
erty rights without due compensation, contrary to consti- 
tutional provisions in that regard. Clark v. Cambridge & 
Arapahoe Irrigation & Improvement Co., 45 Nebr., 798. 
Otherwise, rights of riparian proprietors have in the dif- 
ferent irrigation acts passed by the legislature been 
respected and recognized. What the legislature has done 
with a view of promoting irrigation, as we understand and 
construe the different laws enacted on the subject, is to 
provide for the appropriation of the wunappropriated 
waters in the streams of the state and to authorize the 
condemnation of the property in and to the use of the 
waters belonging to riparian proprietors wherever re- 
quired in order that the whole of the waters of a natural 
stream, when found necessary, may be used for irrigation 
purposes. The law when so constrned violates no funda- 
wental principle of property rights, nor interferes unlaw- 
fully with the property of another. Legislation of this 
charagter provides for the appropriation of the waters of 
the state by an orderly and legal method, and their di- 
version from the streams where flowing for the purpose of 
irrigation and for other purposes contemplated by law, 
and makes provisions for compensation to be made where 
private property rights are taken or damaged for a public 
use. This the legislature may lawfully do, and on account 
of which none may rightfully complain. That the com- 
mon-law rule pertaining to the rights of riparian pro- 
prietors has been modified in many material respects 
under legislation by the United States congress and by 
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this state, will appear further on in this Opinion. We are 
now sperking of the general rule pertaining to rights of ri- 
parian proprietors, and not of its exceptions and modifica- 
tions, which we shall hereafter speak of. We conclude, 
therefore, that in this state, under any view we may take 
of the subject, the right of riparian proprietors to the use 
of the waters flowing in the streams to which their lands 
ure adjacent, when once attached, is in its nature a vested 
tight of property, a corporeal hereditament, being a part 
and parcel of the riparian land which is annexed to the 
soil, and the use of it is an incident thereto, of which the 
owners can not rightfully be deprived or divested except 
by grant, prescription or condemnation, with compensd- 
tion by some of the means and methods recognized by law 
for the taking or damaging of private property for public 
Tse, 

The development of a system of irrigation and the ap- 
propriation and application of the waters of the streams 
of the state for that purpose is obviously a work of in- 
ternal improvement. It is so regarded and has been ex- 
pressly declared by the legislature since its first enact- 
ment on the subject, and has been affirmed by this court 
in more than one of its decisions. By the act of the 
legislature approved February 19, 1877, the organization 
of corporations for the purpose of constructing and 
operating canals for irrigation was authorized, and such 
corporations were given power to acquire right of way, 
and to condemn property necessary to the construction of 
such canals, in the same manner as railroad corporations 
might acquire property and right of way for railroad 
purposes, and the law applicable to an exercise of the 
right of eminent domain by railroad companies was made 
to apply to such irrigation companies. It was also ex- 
pressly declared that canals constructed for irrigation 
purposes were works of internal improvement, and all 
laws applicable to such enterprises should apply to such 
irrigating canals. Session Laws, 1877, p. 168. The irriga- 
ting act of 1877, with powers more amplified, was merged 
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in and became a part of the irrigation law passed by the 
legislature of 1889. Session Laws, 1889, ch. 68, p. 503. 
The law of 1889 was superseded by the more compre- 
hensive act of 1895; the substance of the provisions of the 
two sections of the act of 1877 being embraced in sec- 
tions 39 to £8, as found in article 2, chapter 93a, Compiled 
Statutes, 1801 (secs. 6793-6802, Annotated Statutes). 
Indeed, section 2 of the act of 1877 has been re-enacted in 
each succeeding Jaw on the subject almost verbatim, while 
the substance of the other section of that act has been in- 
corporated in several different sections of the act of 1895. 
It is manifest by a casual inspection of the different laws 
passed by the legislature that since the passage of the 
original act of 1877, above referred to, the construction 
of irrigation canals has been recognized and treated by the 
legislature as a work of internal bnprovement, to construct 
aud operate these the right to take private property for 
a public use has been found necessary, and provisions, 
although at first somewhat obscure in their application, 
have been made by the legislature to accomplish that end. 
While secticus 39 and 41 of the act of 1895 (art. 2, ch. 93a, 
Compiled Statutes, 1901 [secs. 6793 and 6795, Anno- 
tated Statutes]) are framed chiefly with a view to au- 
thorize the condemnation of rights of way for such enter- 
prises, there appears to exist no substantial reason why 
they should not be construed as embracing within their 
scope and effect the same powers and privileges that are 
given to corporations organized under the district irriga- 
tion law which are expressly authorized to condemn the 
riparian proprietors’ right to the use of the water, and 
divert it for irrigation purposes. Sec. 10, art. 3, ch. 93a, 
Compiled Statutes, 1901 (sec. 6831, Annotated Statutes). 
We are of the opinion the broad provisions of section 
41 of article 2, when fairly construed, suffice for the 
purpose of authorizing condemnation for irrigation 
purposes, as contemplated by article 2, to the same extent 
as is authorized by section 10 when the irrigation business 
is conducted under the provisions of article 3. The con- 


Vou. 67] JANUARY TERM, 1903. 345 


Crawford Co. v. Hathaway. 


cluding words of section 41, article 2, which is a sub- 
stantial reenactment of the provisions contained in the 
latter part of the first section of the act of 1877, are as fol- 
lows: “Upon the filing of said petition [for condemna- 
tion] the same proceedings for condemnation of such 
right of way shall be had as is provided by law for the 
condemnation of rights of way for railroad corporations, 
and the same provisions of law providing for the con- 
demnation of rights of way for railroad corporations, the 
payment of damages and the rights of appeal shall be ap- 
plicable to irrigating ditches, canals, and to other works 
provided for in this act.” If the construction and opera- 
tion of a ditch or irrigating canal results in injury to the 
rights of riparian proprietors, or takes from them private 
property for a public use, the provisions of the law with 
respect to the recovery of damages where property is taken 
or injured by railroad companies in the exercise of the 
right of eminent domain become applicable, and may be 
resorted to by the riparian owners for the recovery of the 
compensation secured to them by the constitution. If the 
authority of section 41 seems insufficient, further authority 
is found in section 48 of the same chapter, wherein it is 
provided that canals and other works constructed for ir- 
vigation or water-power purposes are works of internal 
improvement, and all laws applicable to works of internal 
improvement are applicable to such canals and irrigation 
works. Under these comprehensive provisions the legis- 
lature could have intended nothing less than that in the 
construction and operation of irrigation enterprises 
private property reasonably necessary for the conduct of 
the business could be taken and appropriated on due com- 
pensation by the exercise of the power and right of 
eminent domain. Water for the irrigation canals contem- 
plated by the act is absolutely indispensable for the suc- 
cessful prosecution of the enterprise. In fact, water to 
flow in the ditches to be constructed for the purpose of ir- 
rigating the soil for the production of crops was the over- 
shadowing and all-controlling factor, without which the 
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law, so far as promoting the public welfare, would be 
but a hollow mockery, suggestive of a highly absurd situa- 
tion—an anomalous condition of affairs. Water, and the 
necessity of diverting it from its natural channels and 
appropriating it for irrigation purposes as a public use, 
being of the very essence of the act authorizing the con- 
struction and operation of irrigation enterprises, can 
there exist any rational doubt that, under the provisions 
we have referred to, the right and authority to condemn 
property belonging to a riparian proprietor was given to 
those constructing such works of internal improvement 
for the purpose of putting the water to the public and 
beneficial uses contemplated and intended by the passage 
of the act? By section 81 of chapter 16, Compiled Statutes 
(sec. 9967, Annotated Statutes), entitled “Railroads,” 
these corporations are authorized to take, hold and ap- 
propriate so much real property as may be necessary for 
the construction and convenient use of their roads. The 
power of eminent domain which may be exercised under 
the provisions of this section of the statute has by the 
legislature been referred to and become a part of the 
irrigation statute, as much so as though actually incor- 
porated therein. There are other sections of the law with 
reference to internal improvements of other kinds than 
that of railroads which might also be resorted to, and 
which are fairly susceptible of a like construction, when 
considered in ccnnection with the irrigation acts, which 
in terms refer to such laws as giving to irrigation canal 
companies power to condemn property necessary and es- 
sential to their use in the conduct of the business engaged 
in as contemplated by statute. The property in water 
belonging to a riparian proprietor and his right to the 
reasonable use thereof, as we have seen, is a part and 
parcel of the land, inseparably annexed to the soil, and 
is property within the meaning of that word, of which 
the owner can not be divested save and except by sonie 
lawful method, which would apply alike to all species 
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of real property and appurtenances belonging thereto.* 
This property right, like any other part of his realty, is 
subject to condemnation and appropriation for public uses 
in the manner provided by law. It may also be lost by 
grant or prescription. 

In McGee Irrigating Ditch Co. v. Hudson, 22 8. W. 
Rep. | Tex.|, 967, it is held that while in that state the 
irrivation act provides for the condemnation of a right 
of way only for an irrigation canal, still, under the Re- 
vised Statutes, article 628, section 6, authorizing canal 
companies to condemn any land necessary for their use, 
an irrigation company formed under the act of 1889 of 
the laws of Texas may divert water which a riparian pro- 
prietor had the right to have flow in a certain channel, 
and to the use thereof as such owner, since such diver- 
sion is, in effect, taking land, which may be done under 
the right to take private property for public uses. Says 
the court in the opinion by Stayton, C. J.: “The general 
law providing for the incorporation of canal companies 
contains the following, among the powers conferred on 
such corporations: ‘To enter upon, and condemn and ap- 
propriate, any land of any person or corporation that may 
be necessary for the uses and purposes of said company ; 
the damages for any property thus appropriated to be 
assessed and paid for in the same manner as provided by 
law in the case of railroads.’ Revised Statutes, art. 628, 
sec. 6. The law first quoted evidently only provides for 
condemnation of ground over which an irrigation ditch 
might run, and, in the absence of a law providing for 
the condemnation of every property necessarily taken in 
such an enterprise, no right to condemn would exist. The 
act of March 19, 1889, in so far as it provides for con- 
demnation, however, is not in conflict with article 628, 


*It is to be hoped that this isolated sentence will never be quoted 
as a holding that there can be property in water. The doctrine that 
there can be no property in the corpus of water, but that the righ? 
to it is usufructuary—that is, the right to the use without impairing 
the substance—is horn-boeok law. See authorities quoted later in 
this opinion.—W. F. B. 
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Revised Statutes. The provisions of the latter are 
broader than the former, and under the power therein 
given to enter upon, condemn and appropriate lands, we 
are of opinion that any property belonging to plaintiffs, 
and necessary for the uses and purpcsses of defendant, in 
the business for which it was created, may be condemned, 
if it will pass, or may be included, under the term ‘lands.’ 
The word ‘land’ includes, not only the soil, but everything 
attached to it, whether attached by the course of nature, 
as trees, herbage, and water, or by the hand of man, as 
buildings and fences.” : 

In this state the court has repeaiediy held that section 
21, urticle 1, of the state constitution, is of itself a suffi- 
cient basis to justify an action for the recovery of all 
damages arising from an exercise of the right of eminent 
domain which causes a diminution in the value of the 
private property of another. Chicago, K. & N. R. Co. v. 
Hazels, 26 Nebr., 364; Burlington & M. R. R. Co. v. Rein- 
hackle, 15 Nebr., 279, 48 Am. Rep., 3842. In the cases 
cited the question of damages arose, not for the taking 
of property, but for damage to abutting property by rail- 
road companies, resulting from obstruction of streets and 
highways and other incidents of their construction and 
operation of railways, causing a depreciation in the value 
of abutting property. The right of the property owner 
to the benefit and advantage of a street and high- 
way adjacent to his land and the right of the riparian 
owner to the reasonable use and enjoyment of the water 
in a stream flowing over or adjoining his land, are not 
without features rendering them in a measure analogous. 
Speaking of the right to the use and enjoyment of the 
privilege and advantage attaching to abutting property on 
the public streets, it is said by the Michigan supreme court 
that such owner has “a peculiar interest in the adjacent 
street which neither the local nor the general public can 
pretend to claim; a private right in the nature of an in- 
corporeal hereditament legally attached to his contiguous 
ground; an incidental title to certain facilities and fran- 
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chises, which is in the nature of property, and which can 
no more be appropriated against his will than any tangible 
property of which he may be owner.” Grand Rapids & I. 
R. Co. v. Heisel, 38 Mich., 62, 71, 31 Am. Rep., 306. It is 
thus apparent that as to the property right of a riparian 
proprietor to the reasonable use of the water naturally 
flowing in the stream, provisions effective in character by 
virtue of the constitution and the statutes exist for the 
appropriation of such property and the diversion and use 
of the water for irrigation purposes, and that upon pay- 
ment of adequate compensation for the property taken or 
damaged no substantial reason can be urged why the same 
may not be done without violating any principle govern- 
ing property rights known to our system of jurisprudence. 
The right of a riparian proprietor to the reasonable use 
of water flowing in a natural channel is property, which 
is protected by the egis of the constitution, and of which 
he can not be deprived against his will, except for public 
use, and upon due compensation for the injury sustained. 
If the legislature had undertaken to sweep away and 
abolish this right, we would not be warranted in giving 
the act judicial sanction. Where by any possible coustruc- 
tion of a reasonable nature legislation can be upheld, it is 
our duty to give it such a construction as will uphold, 
rather than destroy it. The irrigation act of 1895 is valid 
when construed as not interfering with vested property 
rights which have been acquired by riparian propvietors. 
Such a construction, we are satisfied, is justified by a fair 
interpretation of the act in its entirety, considering its 
tenor, purport, and the object intended to be accomplished 
by its enactment. 

The statute authorizes and regulates the appropriation 
of the waters of the state for irrigation and other purposes, 
and, in making such appropriations as contemplated by 
the act, the riparian owner whose property rights are ap- 
propriated or impaired, is entitled to compensation for the 
injuries actually sustained, to be recovered in a suitable 
action or proceeding instituted for that purpose. The 
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construction given renders the act effective as providing 
a method for the developnient of the semiarid portions of 
the state by means of a system of irrigation, including the 
appropriation and application of the waters flowing in the 
streams, to the more useful and beneficial purposes of 
fructifying the soil for the comfort and blessing of man- 
kind. 

Our discussion on the rights of riparian owners has ex- 
tended only to those streams of water where the bed over 
which a stream flows is included within the survey of the 
public lands as made by the United States government, 
from. whom the riparian owners obtain title. Such is the 
character of the stream the water of which is the subject 
of the present controversy. In the case at bar, the stream 
is a narrow one, ordinarily flowing but a small volume of 
water, the bed thereof belonging to the contiguous land- 
owner. Whether the common-law rule fixing the rights 
of riparian proprietors applies to the larger streams ot 
the state, such as may be classed as interstate rivers, and 
along the banks of which meander lines have been run by 
the government in its survey of the public lands, presents 
an entirely different question, and it would seem that 
riparian rights would not attach to the waters of such 
rivers. A final determination of the question, however, 
is not here made, as this should be left to be decided in a 
proper case, where the subject is fairly presented and 
considered after opportunity for thorough investigation, 
aided by the researches and arguments of counsel. As to 
those streams whose banks form the boundary lines of 
the estates adjoining, there are forcible reasons, well 
grounded on authority, for holding to the view that the 
rules of the common law applicable to navigable streams, 
as therein designated and classified, should be held ap- 
plicable to all such rivers, even though in fact non-nav- 
igable. Wood v. Fowler, 26 Kan., 682, 40 Am. Rep., 330; 
Tue v. Haggin, 69 Cal., 255; St. Louis, I. M. & 8. R. Co. 
v. Ramscy, 18S. W. Rep. [Ark.], 931, 8 L. R. A., 559, 22 
Am. St. Rep., 195; Gould, Waters, sec. 78. While this 
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subject received slight attention in the case of Clark v. 
Canbridge & Arapahoe Irrigation & Improvement Co., 
45 Nebr., 798, it was not deterinined, as a decision of the 
cuse turned on another point. As to navigable streains, 
the doctrine seems to be that the water and the soil there- 
uvder belong to the state, and ave under its sovereignty 
and domain, in trust for the people, and can not, there- 
fore, be the subject of a claim of property therein, or the 
right to the use thereof by an adjoining landowner. 
When the goverument, in its survey, runs meander lines 
along the banks of a stream and parts with its title to 
the adjoining land, the boundary of which would be high- 
water inark, then it would seein permissible to classify 
the stream as navigable, in which case the waters thereof 
and the bed thereunder would belong to the state, and be 
held by it in trust for the people. he waters in such 
streams would be held to be publict juris, and not sub- 
ject to ripavian claims by the adjoining landowner, 
Shively v. Bowlby, 152 U. 8, 1,14 Sup. Ct. Rep., 548, 38 
L. Ed., 381; Minois C. R. Co. v. State, 146 U. 8., 387, 13 
Sup. Ct. Rep., 110, 86 L. Ed., 1018; Packer wv. Bird, 137 
U. Ss. 661, 11 Sup. Ct. Rep., 210, 34 L. Ed. 819; JMWartin 
v. Waddell, 16 Pet. [U. 8.], 367, 10 L. Ed., 997; Pollard 
v. Magan, 8 Wow. [U. S.J, 212, 11 TL. Ind., 565; Richard- 
son vp. United States, 100 Fed. Rep. [C. C.], 114. 

The extent of the riparian proprictor’s rights in and to 
the use of the waters of a uatural channel is material to 
a satisfactory disposition of ihe subject we now have in 
hand. This right, stated in its breadest terns, is that 
“every proprietor of Jands on the banks of a river, has 
naturally an equal right to the use of the water which 
flows in the stream adjacent to his lands, as it was wont 
to run (eurrere solebat), without diminution or altera- 
tion. No proprietor has the right to use the water, to the 
prejudice of other proprietors, above or below hiin, unless 
he has a prior right to divert it, or a title to some exelu- 
sive enjoyment. He has no property in the watcr itself, 
but a simple usufruct while it passes along. Aqua currit 
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et debet currere, is the language of the law. Though he 
may use water while it runs through his land, he can not 
unreasonably detain it, or give it another direction, and 
he must return it to its ordinary channel when it leaves 
his estate.” 3 Kent, Commentaries, 439; Smith v. City 
of Rochester, 92 N. Y., 463, 473, 44 Am. Rep., 393. While, 
as an abstract rule of law, a riparian propryietor is en- 
titled to the full flow of the stream as it is wont to flow 
by nature, yet the rule has so many exceptions and has 
been so modified as the law has progressed, that the nature 
and extent of a riparian proprietor’s pecuniary interests 
or property in a stream can not be measured by such a 
rule, nor can the rule now be said to be a full and g¢ecurate 
statement of the law. ‘The law does not recognize a ri- 
parian property right in the corpus of the water. Vernon 
Irrigation Oo. v. City of Los Angeles, 39 Pac. Rep. 
[Cal.], 752. The riparian proprietor does not own the 
water. He has the right only to enjuy the advantage of a 
reasonable use of the stream as it flows by his land, sub- 
ject to a like right belonging to all other riparian pro- 
prietors. Kinney, Irrigation, sec. 59; Gould, Waters, 
sec. 204; Embrey v. Owen, 6 Exch. [Eng.], 353. The 
property interest in the water is usufructuary and his 
right thereto is subject to many limitations and restric- 
tions, and always depends upon its reasonableness when 
considered in connection with a like right as belonging to 
all other riparian proprietors. His use must be reason- 
able, whatever may be its purpose; and he may not, 
under any circumstances, by his use materially damage 
other proprietors, either above or below him. Union Mill 
& Mining Co. v. Dangberg, 81 Fed. Rep. 73; Will- 
iamson v. Lock’s Creek Canal Co., 78 N. Car., 156 
The mere fact that the riparian proprietor is deprived of 
the full flow of the stream adjacent to his land would 
furnish no basis for compensatory damages; merely di- 
minishing the volume of water in the stream would not 
deprive the owner of property for which he could lay 
claim to a pecuniary compensation. At most, the naked 
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right to the full flow of the stream, and its loss by dimin- 
ishing the volume of water when appropriated for irri- 
gation purposes, could result only in damnum absque in- 
juria. In order to entitle the riparian owner to com- 
pensation, he must suffer an actual loss or injury to the 
use of the water which the law recognizes as belonging 
to him, and to deprive him of which is to take from him 
-a substantial property right. Itis for an interference with 
or injury to his usufructuary estate in the water for 
which compensation may rightfully be claimed where the 
water of the stream is diverted and appropriated for the 
use of irrigation; it is such a taking of or damage to 
property as materially and substantially depreciates the 
value of the real cstate of which it forms a part. Ordinarily 
the riparian property right would be limited to the use of 
the water of the stream for domestic purposes, and, if ap- 
plied to the irrigation of riparian lands, a reasonable use 
for such purposes in view of an equal right of use belonging 
to all other riparian proprietors, which would fix the basis 
for compensation where there has been a deprivation of 
such right by the appropriation of the water for a public 
use. Low v. Schaffer, 24 Ore., 239. 

A riparian proprictor’s right to the use of water for ir- 
rigation purposes must be understood as applying to 
riparian lands enly. He would have no rights as a ripa- 
rian owner which could extend to non-riparian lands. 
This raises the question as to the extent or area of lands 
bordering on a stream, or over which it flows, which may 
properly be classed as riparian lands. A riparian owner’s 
right to the reasonable use of water exists solely by 
virtue of his ownership of the lands over or by which the 
stream flows. It is obvious that this right can not be en- 
larged or extended by acquisition of title to lands con- 
tiguous to the riparian land; nor can a riparian owner, 
as such, rightfully divert to non-riparian lands water 
which he has a right to use on riparian land, but which 
he does net so use, Chauvet v. Hill, 28 Pac. Rep.[Cal.], 
1066; Gould ve. Katon, 49 Pae. Rep. ~Cal.], 577, 38 TL. 

29 
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R. A., 181; Bathgate v. Irvine, 58 Pac. Rep. [Cal.], 442, 
77 Am. St. Rep., 158. Land, to be riparian, must have the 
stream flowing over it or along its borders, and the vital 
question is how far away from the stream it may be 
considered to extend. 

The subject is considered in the case of Lux v. Haggin, 
69 Cal., 424, 425. Itis there held that a riparian tract of 
land (in that case the title to which had been obtained 
from the state) would include all the sections or frac- 
tional sections mentioned in any one certificate of pur- 
chase bordering on a natural water channel, or through 
whieh if had its course; but says the court: “If, how- 
ever, lands have been granied by patent, and the patent 
was issued on the cancelation of more than one certificate, 
the patent can operate, by relation (for the purnose of 
this suit), to the date of those certificates only, the lands 
described in which horder on the stream.” 

In Bochmer v. Big Rock Creek Irrigation District, 48 
Pac. Rep. [Cal.], 908, it is held that where quarter sec- 
tions of land are granted by separate patents based on sep- 
arate entries, and therefore constituting distinct tracts of 
land, mere contiguity can not extend a riparian right inci- 
dent to only one quarter section, although both are owned 
by the same person. 

The rule in California seems to be that where riparian 
lands are acquired by an entryman or purchaser by any 
one entry or purchase, the boundary of the riparian land 
would be restricted to the land the title of which was 
acquired by the one transaction; that each tract thus 
acquired would be treated as an independent tract, be- 
yond which riparian rights could not extend. It is the 
policy of the government in the disposition of the public 
lands in this state, as it has been the policy of the state 
regarding her school lands, to have the land surveyed 
into townships, sections and subdivisions of sections, in 
order that it may be disposed of in limited quantities in 
legal subdivisions not less than one-sixteenth of a sec- 
tion, comprising a forty-acre tract, and usually not ex- 
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ceeding a quarter section of 160 acres. The forty-acre 
tract, or one-fourth of a quarter section,—or, if an irreg- 
ular tract, it is designated as a certain numbered lot,— 
may be, and usually is, taken as the unit of measure 
ment in the acquisition of title to the public lands within 
the state. As an illustration, the government authorizes 
the disposition of the public lands under the preemption, 
homestead or timber culture laws in tracts of not less than 
forty acres nor more than 160 acres. Where more 
than forty acres are taken it is not required that it be in 
any particular form or located within one particular 
section or quarter section, but if the forty-acre tracts 
adjoin each other and do not exceed the maximum 
acreage allowed in one entry, a party may thus acquire a 
good title to the land. Within the limits of railroad 
grants homestead entries were limited to tracts not ex- 
ceeding eighty acres, while the railroad grants of land 
by the government are usually by sections of 640 acres 
each. Where a homestead of eighty acres has a water- 
course through it, which also runs through a section of 
railroad land adjoining, there appears no sound reason 
for saying that the riparian land in one instance would 
include but eighty acres and in the other 640. If the 
riparian proprietor’s right is incident to the soil, is a part 
and parcel of the real estate, like the trees and the grass, 
then it would seem that in this state, at least, in view 
of the policy of the government in the disposition of its 
public lands, riparian rights would attach only to those 
legal subdivisions of a section ordinarily described as 
forty-acre tracts, or, in lieu thereof, where the tracts are 
irregular, to a certain designated lot, which borders on 
a stream or through which it flows. There is neither 
reason nor logic for saying that when one acquires a 
forty-acre tract with the riparian rights belonging there- 
to, such is the limit of the riparian lands in that case, but 
where, on the same stream, an entire section is acquired 
by grant from the government, that the whole of the 640 
acres, for that reason, becomes riparian Jand, It beirg 
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the policy of the government to dispose of its public do- 
main in tracts of not less than forty acres each, why, 
then, may it not be said that riparian rights are limited 
to such tracts, even though several of them may be joined 
together in one certificate of purchase or instrument of 
conyeyance? It is not decided that such should be the 
rule in this state, as it is decined preferable to leave the 
question open for maturer investigation and considera- 
tion. 

From what has been said, it must not be inferred that 
the rights of an appropriator for beneficial purposes con- 
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right of riparian proprietors. Indeed, the property right 
of an appropriator in water diverted from natural chan- 
nels and applied to irrigation uses is distinctly recognized 
in the case of Clark v. Cambridge & Arapahoe Irrigation 
é Improvement Co., 45 Nebv., 798, where the doctrine of 
estoppel was applied to the acts of the riparian owner, and 
it was heid that, because of his laches, he could not main- 
tain an injunction suit to restrain the diversion of the 
water by an appropriator end its application to the soil 
by means of irrigation, and that he would be left to his 
ordinary remedy at Jaw for compensation for the injury 
sustained. The two doetrines of water rights—one the 
rule of priority of appropriation and the other tle com- 
mon-law doctrine of riparian ownership, whose basis is 
equality between all those who own lands upon the streant 
—inay, in our judgment, both exist at the same time, as 
both have existed in this state, as we shall endeavor 
hereafter to demonstrate. We have spoken of the com- 
mon-law rule, made so by the legisintive adoption ‘of the 
principles of the common Jaw when applicable and not 
inconsistent with the laws of the state. Valid vested 
rights have also been ac jnired by reason of the prior ap- 
propriation of the public waters of the state which have 
received sanction and recognition hy the legislature and 
by the congress of the United States, which place the 
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title of the appropriator on an equality with riparian 
owners. The fundamental hypothesis of prior appropria- 
tion of water for the development of the arid or semiarid 
portions of the country, is the recognition of the right 
of the people or those desiring, to appropriate, and apply 
to beneficial uses any unemployed water of the natural 
streams, and that such rights, when so acquired, are to 
be determined according to the date of appropriation ; 
priority of acquisition giving the better right. The two 
doctrines are not necessarily so in conflict with each 
other as that one must give way when the other comes into 
existence. The common-law rule of riparian rights is un- 
derlying and fundamental and lakes precedence of appro- 
priations of water if pricr in time. The two doctrines 
stand side by side. They do not necessarily overthrow 
each other, but one supplements the other. The riparian 
owner acquires title to his usufruetuary interest in the 
water when he appropriates the land to which it is an in- 
cident, and when the right is once vested it can not be 
divested except by some established rule of law. The ap- 
propriator acquires title by appropriation and applica- 
tion to some beneficial use, of which he can not be 
deprived except in some of the modes prescribed by law. 
The time when either right accrnes must determine the 
superiority of title as between conflicting claimants. 

The irrigation act of 1889 abrogated in this state the 
common-law rule of riparian ownership in water, and 
substituted in Heu thereof the doctrine of prior appro- 
priation. This legislation could not and did not have 
the effect of abolishing riparian rights which had already 
accrued, but only of preventing the acquisition of such 
rights in the future. The law of 1895 but continued in 
force the act of 1889 in so far as that act abrogated the 
common-law rule as to the rights of riparian proprietors, 
and since the taking effect of the act of 1889 those ac- 
quired rights to the waters flowing in the natural chan- 
nels of the state are to be tested and determined by the 
doctrine of prior appropriation. That it was competent 
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for the legislature to abrogate the rule of the common 
law as to riparian ownership in waters as to all rights 
which might be acquired in the future, and _ substi- 
tute a system of laws providing for the appropriation 
and application of all the unappropriaicd waters of the 
state to the beneficial uses as therein contemplated, there 
exists, it would seem, no reasonable doubt. In United 
States v. Rio Grande Dam & Irrigation Co., 174 U.S, 
690, 19 Sup. Ct. Rep. 770, 48 L. Ed., 1136, it is held that 
it is within the power of a state legislature to change the 
common-law rule of riparian proprietors and authorize 
the appropriation of the flowing waters within its do- 
minion for such purposes as it deems wise and proper. 
The substitution of the law of prior appropriation, in- 
stead of the common-law rule of riparian ownership, is 
applicable only to those waters in the state which are 
unappropriated, or, in other words, which have not be- 
come the property of riparian proprietors. In our view 
of the subject, the right of the appropriators of water 
who have applied the same to the soil for agricultural 
purposes by means of irrigating canals antedates the 
passage of either of the irrigation acts of the legislature 
of whieh we have just made mention. This right has 
grown out of the necessities of the case, and has been 
sanctioned by the acts of congress and recognized by the 
laws of the state. It is a matter of common knowledge, 
historical in character, that in the development of the 
state in the higher altitudes in the western portions, be- 
cause of the arid or semiarid climatic conditions which 
prevail, it has been found impossible to successfully en- 
gage in agricultural pursuits save by applying to the soil, 
by the process known as irrigation, waters diverted and 
drawn from natural streams, thereby rendering highly 
productive a land otherwise valuable only for grazing. 
It is a fact so common an: notorious that we may prop- 
erly take judicial notice of it that since the early settle- 
ment of the western portions of the state it has been the 
custom of the settlers to appropriate the waters of the 
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streams flowing therein by means of irrigating canals 
and apply them to the soil in prosecuting the business of 
agriculture in all its varied branches. We do not mean 
to suy that there has grown up in the section of the state 
referred to a custom adopted by the people which has 
been perfected into a system or code of laws respecting 
the appropriation of water for agricultural purposes, nor 
co we find this necessary in the present case. What is 
said is that from the earliest settlement of the semiarid 
portions of the state, and before the enactment of any 
irrigation statute providing for the appropriation of 
water, there has existed a practice or usage of diverting 
water from the natural channels of the streams into irri- 
gation canals constructed for that purpose, and the an- 
propriation and application of such water for agricultural 
purposes, Whether or oot under this practice or custom 
apprepriators have acquired rights which are in their 
nature property, and which when once acquired hecome a 
superior title, and give the better right to the use of such 
water than that of a riparian owner whose title 
is acquired subsequently, must depend on facts and cir- 
cumstances as disclosed in any particular case. When 
such a custom has been so venerally recognized as to have 
the force of law, it can only be regarded as a substantial 
adoption of the doctrine of prior appropriation of water 
which obtains in the arid states immediately west cf us. 
Says Mr. Justice Miller, in speaking of the United 
States statute recognizing the right of those who have 
appropriated water for agricultural purposes: “The 
section® of the act which we have quoted was ratlier a 
voluntary recognition of a pre-existing right of posses- 
sion, constituting a valid claim to its continued use, than 
the establishment of a new one.” Broder v. Natoma Water 
& Mining Co., 101 0. &., 274, 276, 25 L. Ed., 790. The 
section just referred to is contained in an act of congress 
of July 26, 1866, and provides “that whenever, by priority 
of possession, rights to the use of water for mining, agri- 
#14 U.S. Statutes ‘at Large, p. 253, sec. 9. : 
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cultural, manufacturing, or other purposes, have vested 
and accrued, and the same are recognized and acknowl- 
edged by the local customs, laws, and the decisions of 
courts, the possessors and owners of such vested rights 
shall be maintained and protected in the same; and the 
right of way for the construction of ditches and canals 
for the purposes aforesaid is hereby acknowledged and 
confirmed: Provided, hairerer, That whenever, after the 
passage of this act, any person or persons shall, in the 
coustruction of any ditch or canal, injure or damage the 
possession of ny settler on the public domain, the party 
committing such injury or damage shall be liable to the 
party injured fer such injury or damage.” 14 U. 8. 
Statutes at Large, p. 253, sec. 9. 

In a decision by the United States supreme court 
(RBasey ve Gallagher, 87 UL 8., 670, 22 L. Ed., 452), in 
which the opinion was prepared by Mr, Justice Field, the 
section we have just quoted was under consideration. Tt 
is there said by the author, after speaking of another 
‘ase decided priov thereto (ftehison v. Peterson, 87 ULS., 
67, 22 L. Ed, 414): “Ever since that decision it has 
been held generally throughout the Pacific states and 
territories that the right to water by prior appropriation 
for any beneficial purpose is entitled to protection. 
Water is diverted to propel machinery in flour-mills and 
sawimills, and to irrigate land for cultivation, as well as 
to enable miners to work their mining claims; and in all 
such cases the right of the first appropriator, exercised 
within reasonable limits, is respected and enforced. We 
say within reasonable limits, for this right to water, like 
the right by prior occupancy to mining ground or ag- 
ricultural land, is not unrestricted. It must be exercised 
with reference to the general condition of the country 
and the necessities of the people, and not so as to deprive 
a whole neighborhood or community of its use and vest 
an absolute monopoly in a single individual. The act of 
congress of 1866 recognizes the right to water by prior 
appropriation for agricultural and manufacturing pur- 
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poses, as well as for mining. * * * It is very evident 
that congress intended, although the language used is not 
happy, to recognize as valid the customary law with re- 
spect to the use of water which had grown up among the 
occupants of the public land under the peculiar neces- 
sities of their condition; and that law may be shown by 
evidence of the local customs, or by the legislation of the 
state or territory, or the decisions of the courts. The 
wnion of the three conditions in any particular case, is not 
essential to the perfection of the right by priority; and 
in cause of a conflict between a local custom and a statutory 
regulation the latter, as of superior authority, must neces- 
sarily control.” 

In Lue vo. Haggin, 69 Cal, 255, 446, it is observed by 
the California supreme court: “From the foundation of 
the state, waters pertaining to the public lands of both the 
federal and state governments have been appropriated 
and used for mining, agriculture, and other useful pur- 
poses. Such appropriation and use was first sanctioned 
by custom, next by the decisions of the courts, and finally 
by legislative action on the part of the United States as 
well as the state. It thus became a part of the law of the 
land, of which every citizen was entitled to avail himself, 
and of which every purchaser from the United States, as 
well as the state, was bound to take notice. In protect- 
ing, therefore, the rights of the appropriators of water 
upon the public lands of the state and of the United 
States. no wrong is done to the purchasers from either 
government. That from the very beginning it has been 
the custom of the peuple of the state to divert from their 
natural channels the waters of the streams upon the pub- 
lic lands, and appropriate the same to the purposes of 
mining, agriculture, and other useful and beneficial uses, 
is a part of the history of the state.” 

See, also, [saacs v. Barber, 30 L. R. A. [Wash.], 665, 
45 Ain. St. Rep., 772, where it is held that judicial natice 
will be taken of the fact that at least that portion of the 
state east of the Cascade Mountains was included within 
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the territory where the customary law of miners was in 
force and the right of appropriating water fer agricultural 
and manufacturing purposes exisied, although the com- 
mchn-law rule of riparian ownership was a part of the 
law of the state. 

Recognizing the necessity for the appropriation of 
water and its application to the soil for agricultural pur- 
poses, the legislature of this state, in 1877, passed an act 
having for its object the formation of corporations for the 
construction and operation of canals for irrigation, and 
for that purpose gave them the right to acquire right of 
way for such canals, and declared the canals to be works 
of internal improvement. Session Laws, 1877, p. 168. It 
is manifest from a reading of the act, brief though it is, 
that the legislature, recognizing the conditions existing in 
the semiarid portions of the state where the tide of emigra- 
tion was then beginning to flow, and the necessity of appro- 
priating the public waters for agricultural purposes by 
means of irrigating canals, passed the act with the view 
of providing effective menns for the appropriation of such 
waters and their application to the soil in order that agri- 
culture might be successfully engaged in, and the re- 
sources of the state developed. Without irrigation the 
country was principally of nse for grazing; with it, and a 
soil for fertility unsurpassed which it possessed, and a 
favorable climate, the country could,be made to blossom 
as the rose, and te susinin a population of thousands, 
where but hundreds had previously found a means of 
livelihood. Who can doubt that by the passage of this 
act the legislature, composed as it was of intelligent men, 
intended to and did recognize the right of the inhabitants 
of the public domain—those settling there for the pur- 
pose of building permanent homes—to construct irriga- 
tion canals and appropriate the waters of the natural 
streams for the purpose of promoting agriculture and de- 
veloping the country? It would be the height of absurdity 
to say that the construction of irrigation canals was au- 
thorized for any other purpose or with any other view 
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than the appropriation of the public waters flowing in the 
streams. Congress had authorized and sanctioned the 
appropriation of water for the purposes contemplated by 
the legislative act. It had declared by the act of 1866 
that in the disposition of the public domain riparian 
proprietors took title to their lands subject to the rights 
of appropriators who had acquired title to the use of 
water by appropriation for agricultural purposes, where 
such rights were recognized by local customs, by the legis- 
lature or by the courts. Practically all the lands in the 
semiarid portions of the state at the time belonged to the 
government. It was the riparian proprietor, and it au- 
thorized the appropriation and diversion of the water for 
agriculture, mining and manufacturing purposes. The 
state recognized and encouraged the appropriation of 
water for agricultural purposes by the passage of the act 
of 1877. There were no riparian proprictors except the 
general government, or at most but a-few, who were or 
could be affected by the act. It contemplated the appro- 
priation of the waters of the streams and their use for 
irrigation to mect the necessities of the case in conformity 
with the customs and usages prevailing in arid portions 
of the western country, where irrigation was essential to 
agriculture. The congressional act of 1866 authorized 
this to be done, and land thereafter disposed of by the 
United States was subject to prior rights acquired by ap- 
propriation. The act of 1889 (Session Laws, 1889, 
ch. 68, p. 503), in which was merged the act of 1877, 
especially recognized the rights acquired by prior appro- 
priators and treated them as it would any other vested 
property rights. Section 13, article 1 thereof, declares: 
“AJ] ditches, canals and other works heretofore made, con- 
structed or provided by means of which the waters of any 
stream have been diverted and applied to any beneficial 
use must be taken to have secured the right to the waters 
claimed to the extent of the quantity which said works 
are capable of conducting and not exceeding the quantity 
claimed without regard to, or compliance with, the re- 
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quirements of this chapter.” And the act of 1895 pre- 
served all rights acquired by appropriation prior to its 
passage. Session Laws, 1895, ch. 69, p. 244. By section 
49 it is provided: “Nothing in this act contained shall 
be so construed as to interfere with or impair the rights 
to water appropriated and acquired prior to the passage 
of this act.” 

In the light of the provisions of the act of congress as 
construed by the supreme court of the United States, the 
different acts of the legislature of this state relating to 
the appropriation of the waters flowing in the streams 
thereof, and taking notice of those historical facts con- 
nected with the development of which we have made men- 
tion, the conclusion appears to us irresistible that every 
appropriator of water who has applied it to the heneficial 
uses contemplated by these several acis has acquired a 
vested interest therein, which gives him a superior title 
to the use of the water over the riparian proprietor whose 
right has been acquired subsequent thereto, or who has 
lost his right, once acquired by either grant or prescrip- 
tion. Assuming, then, as we think should be done, that 
the right of acquiring an interest in the use of water by 
appropriation when applied to the beneficial purposes of 
agriculture has existed in this state since its early settle- 
ment in those portions where irrigation is found to be 
necessary, the decisive question in all cases as between 
riparian proprietors and those claiming as appropriators 
is who first secured the right to the use of the water in 
controversy. Has the riparian proprietor, who appro- 
priates his riparian water right as an incident to and a 
part of the land obtained from the government, and whose 
right then attaches, a superior claim, or has the appro- 
priator a better right because prior in time? The answer 
in each case must depend upon the facts and circumstances 
as developed therein. As to the law applicable to contro- 
versies between those claiming as riparian proprietors 
and those claiming by right of prior appropriation, see 
Low v. Schaffer, 24 Ore., 239; Speake v. Hamilton, 21 Ore., 
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38; Kaler v. Campbell, 13 Ore., 596; Ramelli v. Trish, 96 
Cal., 214; Judhins vo Eiiott, 12 Pac. Rep. [Cal.], 116. 

In support of its right to maintain an action of the 
character of the one at bar, it is argued by the plaintiff 
that those sections of the irrigation statute constituting 
the state board of irrigation with authority to ascertain 
and determine the priority and amount of past appro- 
priations and allow further appropriations when it is 
determined there is unappropriated water in any natural 
stream from which it is sought to divert it, and with 
other powers as therein defined, are unconstitutional, be- 
cause conferring judicial powers upon a tribunal not au- 
thorized by the constitution, and in contravention of its 
provisions. As we have heretofore made mention, the 
lower court in the trial of the case refused to entertain 
jurisdiction and try the merits of the controversy, hold- 
ing that the state board of irrigation had exclusive orig- 
inal jurisdiction of the matters set out in the petition, 
and that as to all issues raised by the pleadings, save 
those pertaining to an injunction to hold matters in-statu 
quo pending a determination of such rights, the respective 
parties should be remanded to the board for such remedies 
as they might be found entitled to. It is no doubt true, 
as pointed out by counsel, that the sections in question 
are borrowed from the statutes of Wyoming, in which 
state constitutional provisious authorize the creation of 
such a board, while our constitution is silent on the sub- 
ject. But it is to be noted that the Wyoming constitution 
has not provided for a board of irrigation with judicial 
functions in the sense that it is a judicial tribunal. The 
duties of the board there, as here, are supervisory and 
administrative in character, and not judicial. While it 
may be true that they are given powers of a quasi-judicial 
character, this of itself does not constitute them a judicial 
body, nor does it have the effect of confciring upon ad- 
ministrative hodies the exercise of judicial functions in 
contravention of constitutional provisions. The Wyoming 
statute, from which ours is borrowed, has been subjected 
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to judicial construction, and is uplicld by the supreme 
court of that state on the express ground that the powers 
authorized therein are not judicial, but administrative. 
Farin Investment Co. v. Carpenter, 50 L. R. A. [Wyo.], 
747, 87 Am. St. Rep., 918. With this authoritative con- 
struction of the statute, and a decision of the very ques- 
tion raised in the case at bar upon reasoning quite con- 
vincing and satisfactory, it would seem that the question 
should be regarded as at rest. The primary object of the 
board is for the purpose of supervising the appropriation, 
distribution and diversion of water. This is obviously 
an administrative rather than a judicial function. 

Says the Wyoming supreme court, in the case just 
cited (p. 757): “It is a matter of public concern that the 
various diversions shall occur with as little friction as 
possible, and that there shall be such a reasonable and just 
use and conservation of the waters as shall redound more 
greatly to the general welfare and advance material 
wealth and prosperity’; and, quoting from White v. 
Farmers’ Highline Canal & Reservoir Co., 48 Pac. Rep. 
(Colo.], 1028, 31 1. R. A., 828: “From the very nature of 
the business, controversies with reference to the use of 
water, naturally led to unseemly breaches of the peace; 
and, to avoid these, it was found expedient and necessary 
to provide complete rules of procedure governing the 
taking of water from the public streams of the state, and 
regulating its distribution to those entitled thereto”—as 
it were, a sort of policing of the waters capable of use for 
irrigation, as necessary and required, as well to preserve 
and procure proper use of the water as to prevent breaches 
of the peace. In order to accomplish this object it is 
necessary and expedient to provide for certain preliminary 
investigations. Again, quoting from Farm Investment 
Co. v. Carpenter, supra (p. 758): “Any effort to super- 
vise and control the waters of the state, their appropria- 
tion and distribution, in the absence of an effective ascer- 
tainment of the several priorities of rights, must result 
in practical failure in times when official intervention is 
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most required. * * * In the development of the irri- 
gation problem under the rule of prior appropriation, per- 
plexing questions are continually arising, of a technical 
and practical character. * * * The board is not re- 
quired to await the occurrence of controversies, but is to 
proceed, on its own motion, to ascertain the various 
rights, conflicting or not, and thereupon see that the 
water is properly divided.” 

Such functions, it would seem, are clearly administra- 
tive in character, and not judicial. It is a judicial func- 
tion to adniinister justice between litigants in cases where 
disputes arise and to settle these disputes according to 
law as administered in courts of justice. The board of 
irrigation, however, in many cases acts in advance of any 
dispute, and whether there is or will be a controversy in 
no way affects its powers. The courts can act only as 
controversies arise between litigants, and then only by 
determining the questions presented by the litigation. 
While there are some questions affecting property rights 
which grow out of the administration of the law by the 
state board of irrigation,and in which are involved matters 
in dispute calling for action of a quasi-judicial character, 
yet as to all these ample provisions are made for recourse 
to the courts. Powers of the same general nature and 
character are conferred upon almost every administrative 
body known to the statute, and regarding which it has 
frequently been decided are of a quasi-judicial nature, 
and yet such bodies are invariably held to be administra- 
tive, and to in no way conflict with the constitutional pro- 
visions regarding officers and bodies upon whom judicial 
power may be conferred. The state board of transporta- 
tion, as heretofore organized in this state, the constitu- 
tionality of which has been invariably upheld when at- 
tacked, in all respects, save as to the manner of passing 
the law providing for its creation, is a fair illustration of 
the validity of legislation of this character. Numerous 
other boards and offices created by statutes, of an admin- 
istrative character, and yet pussessing powers of a quasi- 
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judicial natnie: anieht also he referred to if thought to 
serve any useful purpose. For the reasons given, we are 
of the opinion that the sections of the act in question 
are not obnoxious to the constitution on the objections 
raised by counsel, and that the authority of the board of 
irrigation to make the determinations contemplated by 
the act, and the requirement of its approval as a condition 
to the right of appropriation under the provisions of the 
act, is a valid exercise of legislative power. 

It does not, however, necessarily follow from the con- 
clusion just reached as to the powers and duties of the 
board that the courts are in any way ousted of their juris- 
diction over actual controversies. The board is possessed of 
powers of an administrative character. The courts have 
judicial powers, aud while the board may make all needful 
preliminary determinations to enable it to regulate the 
distribution of water, and may determine whether or not 
proposed appropriations shall be allowed, and in what 
order, in pursuance of the provision of the statute, subject 
to the right of appeal, whenever a controversy arises over 
the substance of the rights of various parties making use 
of a stream, such controversies are proper for the courts 
to take judicial cognizance of. The courts can not ad- 
minister the statute nor regwate the use of the streams, 
but they can and should adjudicate disputes based on the 
rights of parties acquired under the statute. The statute 
does not create a mere license to the use of water appro- 
priated; tt creates a right in and to the use of the water, 
and expressly provides for its sale and disposal in the 
same manner as real property. ‘Section 63, art. 2, ch. 93u 
Compiled Statutes (section 6817, Annotated Statutes). 
See, also, Ntrickler v. City of Colorado Springs, 26 Pac. 
Rep. [Colo.], 318, 25 Am. St. Rep., 245; Frank v. Hicks. 
35 Pac. Rep. [Wvyo.], 475. Whenever it becomes necessary 
to vindicate or support such a right by judicial proceed- 
ings, the courts should be open and available therefor a+ 
in the case of a controversy regarding any other property 
right; hence it is that all controversies over water rights 
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arising under the statute are not necessarily for the board 
of irrigation alone. If a controversy has been submitted 
to that board and by it adjudicated, and no appeal taken, 
an entirely different question is presented. But where 
the board has made no determination and a large number 
of persons are claiming the right to divert and use the 
water of a stream, some by appropriation under the 
statute, some under prior acts, some by prescription, and 
others as riparian owners whose rights have accrued prior 
to the statute and have not been divested, we know of 
no sound reason why a suit in equity to determine and 
adjust such rights and enjoin interference with those rights 
by others under a claim of right may not be maintained. 
Such suits are permitted everywhere where the system 
of appropriation adopted by our statute obtains. In some 
states they have been provided for by statute, but in the 
absence of statutes, they have been upheld under general 
principles of equity jurisdiction. Frey v. Lowden, 70 
Cal., 550. In our opinion, it is altogether proper to per- 
mit such suits in this state where riparian rights sexist 
and have long existed, but are subject to be divested or 
impaired by appropriations of water under the statute 
upon due compensation therefor. The litigation involved 
in the appropriation of water from a stream, the banks 
of which are thickly settled, would be endless if the juris- 
diction of a court of equity to prevent multiplicity of suits 
could not be invoked. This principle has been appealed 
to frequently over litigation of water rights, and has been 
held to permit of a single suit by a plaintiff against all 
of a large number of persons having or claiming rights 
in the water of the stream which infringed on the rights 
of such plaintiff. Gould, Waters, sec. 564. The chief 
difficulty in such cases arises from the fact that the sev- 
eral defendants have several rights and interests, and 
are not so connected in interest that a determination as 
to one would include them all. There is to be found in the 
reported cases and in the text-books authority for a limita- 
tion of the jurisdiction to prevent a multiplicity of suits 
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in such cases, but the weight of authority, following the 
leading case of Mayor v. Pilkington, 1 Atk. [Eng.], 282, 
holds to a contrary doctrine. dfiller v. Highland Ditch 
Co., 87 Cal., 480, 22 Am. St. Rep., 254; Hillman v. Vew- 
ington, 57 Cal., 56; Woodruff v. North Bloomfield Gravel 
Miming Co., 8 Sawy. [U. 8. C. ©.], 628; Meyer v. Phillips, 
97 N. Y., 485, 49 Am. Rep. 588. See, also, Vew York & N. 
H. R. Co. v. Schuyler, 17 N. Y., 592; Thorpe v. Brit fitt, 
8 Ch. App. Cas., L. Rep. [Eng.], 650, 656; Western Laud 
& Emigration Oo. v. Guinault, 87 Fed. Rep., 523; Uuited 
States v. Flournoy Live-Stock & Real-istate Co., (9 Fed. 
Rep., 886; Hammontree v, Lott, 49 Mich., 190; 1 Poweroy, 
Equity Jurisprudence, secs, 252-260. For such reasons we 
are of the opinion the plaintiff might properly bring such 
an action as the one before us, so far as it comes within 
the scope of a bill of peace, to avoid a multiplicity of 
actions, 

There is much in the petition to indicate that the action 
was intended as a general condemuation proceeding as 
well, and that some sort of administrative proceeding in 
parceling out and distributing the waters of the stream in 
controversy was contemplated, as well as the deterinina- 
tion of the rights of the several parties. All this admin- 
istrative work is for the board of irrigation, and, so far as 
relief of that nature is sought, the lower court acted cor- 
rectly in remanding the parties to their remedies by a 
proper application to the board. It is also true that pro- 
ceedings for condemnation in furtherance of an irrigation 
project can not be joined with a suit in equity of the kind 
just considered. A petition, however, must be judged and 
the nature and character of the action thereby begun de- 
termined, chiefly by the facts alleged and the legal results 
thereof, and remedies appropriate thereto. Alter v. Bank 
of Stockham, 53 Nebr., 223, 230. Disregarding much sur- 
plusage ond irrelevance, the prayer for an injunction 
against the several defendants, and the allegations upon 
whieh if ts based, are sufficient to bring the petition 
within «he jurisdiction of a court of equitv. Nor do we 
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see anv reason for not holding that the plaintiff in a suit 
in equity in the nature of a bill of peace to protect his 
water right and determine and define conflicting rights to 
or claims upon the waters of the same stream may offer 
to do equity by compensating riparian owners whose rights 
are affected by the construction and operation of a canal 
under bis appropriation, and that in this way the amounts 
due the several parties claiming rights by way of damages 
may become a proper subject of inquiry and adjudication 
therein. 

One other feature of the plaintiff’s case, it seems proper’ 
to here give consideration. The plaintiff, it appears, was 
under contract to furnish water to the village of Craw- 
ford for general municipal purposes, including water for 
sprinkling streets and for power for a lighting plant, and 
was also under some obligation to the general government 
to furnish water for flushing the sewers at Fort Robinson, 
an occupied military post located near the village of 
Crawford. Furnishing water for the uses referred to it 
is claiined is a domestic use of the water, within the pur- 
view of section 43, article 2, chapter 9384, Compiled 
Statutes (section 6797, Annotated Statutes), and because 
thereof the plaintiff claims priority over several defend- 
ants aS an appropriator of water for domestic and agricul- 
tural purposes under the statute. As far as the canal is 
intended for irrigation, the appropriation of water to 
flow therein is obviously an appropriation for an agricul- 
tural purpose. We do not, however, agree with counsel 
that the other purposes nained are domestic, within the 
meaning of the statute. In our opinion, the term “do- 
mestic purposes,” as used in the statute, has reference to 
the use of water for domestic purposes as known and 
recognized at common law by riparian proprietors. Gould, 
Water Rights, sec. 205. The common law distingnishes 
between those modes of use which ordinarily involve a 
taking of small quantities of water, and but little in- 
terference with the stream, and those which necessarily 
involve a taking or diversion of large quantities, and 
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a considerable interference with its ordinary flow. The 
use of a stream in the ordinary way by a riparian owner 
for drinking and cooking purposes and for watering his 
stock, is a domestic use. It involves no considerable di- 
version of water and no appreciable interference with the 
stream. This right of the riparian owner the statute in- 
tended to preserve to him, and to protect against appro- 
priations of water for other uses by canals, ditches and 
pipe-lines, whereby large quantities would be abstracted. 
This is the only construction which will give any force to 
the statute. If all of the water of a stream may be di- 
verted by a canal for so-called domestic purposes involving 
incidental nse for power, the priority given agricultural 
uses is rendered nugatory. This is the construction given 
Similar provisions elsewhere. Montrose Canal Co. v., 
Loutsenhizer Ditch Co., 48 Pac. Rep. [Colo.], 582; Broad- 
moor Dairy & Live-Stock Co. v. Brookside Water & Im- 
provement Co., 52 Pac. Rep. [Colo.], 792. 

In the first case cited the court says (p. 584): “While 
it is true that section 6 of article 16 of the constitution 
recognizes a preference in those using water for domestic 
purposes over those using it for any other purpose, it is 
not intended thereby to authorize a diversion of water for 
domestic use from the public streams of the state by 
means of large canals. * * * The use protected by the 
constitution is such as the riparian owner has at common 
law to take water for himself, his family, or his stock, and 
the like.” 

The principle upon which the decree on the cross-peti- 
tion of the defendant Hall proceeds is in the main cor- 
rect. Having been brought into court by the plaintiff, he 
sets up his previously-acquired riparian rights, the in- 
fringeinent thereof by plaintiff, and cousequent damage, 
and prays an injunction. It is probably true he would not 
necessarily have been entitled to an injunction in an in- 
dependent suit brought by him for that purpose, since there 
would be no question of repeated trespasses in case plain- 
tiff had acquired a superior right by appropriation for irri- 
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gation purposes, and an action at law for damages would 
be an adequate remedy. But when the plaintiff sued him 
and prayed for an injunction against him, he could de- 
mand that plaintiff do equity and pay his damages before 
any relief be awarded. The court, we think, was justified 
in enjoining any interference with the riparian rights of 
the defendant Hall until this was done. It also appears 
that as to those uses to which the plaintiff was putting or 
seeking to put the water sought to be appropriated by it, 
not agricultural, defendant had a right to insist that he 
had priority by reason of his long-continued use for power 
and manufacturing purposes, and an injunction against 
any diversion beyond what was used by plaintiff for irri- 
gation, so far as such diversion injured defendant Hall, 
was proper, in so far at least as he was able to make a 
beneficial use of the water for power purposes for which 
it was used. Section 20, art. 2, ch. 93a, Compiled Statutes 
(section 6774, Annotated Statutes). But the injunction 
granted goes much beyond either of these grounds. As 
has been seen, the common law does not give to a riparian 
owner an absolute and exclusive right to all the flow of 
the water from a stream in its natural state, but only the 
right to the benefit, advantage and use of the water flow- 
ing past his land in so far as it is consistent with a like 
right in all other riparian owners. Hall was entitled to an 
injunction restraining any unreasonable diversion of the 
water which produced a substantial injury to him. But 
he could not insist that the slightest sensible diminution 
in the volume of the water be stopped merely as such. He 
was entitled only to protection to the right which he had 
acquired as a riparian owner against any unlawful in- 
vasion thereof. 

Connected with this same question is involved the right 
of the plaintiff, even as against a riparian owner, to divert 
the storm or flood waters passing down the stream in 
times of freshets. Hall at most, as a riparian owner, was 
entitled to only the ordinary and natural flow of the 
stream, or so much as was found necessary to propel his 
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mill machinery, and could not lawfully claim as against 
an appropriator, the flow of the flood waters of the stream. 

In Jiodoc Land & Live-Stock Co. v. Booth, 102 Cal., 
151, 156, it is said on this subject: “It seems clear, how- 
ever, that in no case should a riparian owner be permitted 
to demand, as of right, the intervention of a court of 
equity to restrain all persons who are not riparian owners 
from diverting any water from the stream at poiuts above 
him, simply because he wishes to see the stream flow by 
or through his land undiminished and unobstructed. In 
other words, a riparian owner ought not to be permitted 
to invoke the power of a court of equity to restrain the 
diversion of water above him by a non-riparian owner, 
when the amount diverted would not be used by him, and 
would cause no loss or injury to him or his land, present 
or prospective, but would greatly benefit the party divert- 
ing it.” 

And in Fifield v. Spring Valley Water-Works, 180 Cal., 
552, it is held that a riparian proprietor is not entitled to 
an injunction to restrain a water company engaged in 
supplying water for public use from diverting the storm 
or flood waters of a creek which will not prevent the 
flowing over his land of the ordinary waters of the stream, 
nor in any way damage his land or interfere with the 
rights appurtenant thereto. See, also, Edgar v. Steven- 
son, 70 Cal., 286; Heilbron v. ’76 Land & Water Co., 80 
Cal., 189; Black’s Pomeroy, Water Rights, see. 75. 

On the arguments of the case at bar, it was suggested 
that defendant Hall had acquired a prescriptive right to 
the full flow of the stream by ten years’ user. There can not 
be, in the very nature of things, any such thing as a pre- 
scriptive right of a lower riparian owner to receive water 
of a stream as against upper owners. The riparian owner 
is entitled to the reasonable use and enjoyment of the 
water of the stream and to insist that the water come to 
his land to be so used and enjoyed. He may, by prescrip- 
tion, acquire a right to use and divert the water beyond 
that which the common law would give him, but he gets 


Vor. 67] JANUARY THERM, 1963. - 387d 


Crawford Co. vy. lathe uway. 


this right only by adverse user. If he diverts w water which 
otherwise would flow down to a lower owner, that use is 
adverse. On the other hand, the water which comes to 
him would come in any case, and there ig nothing adverse 
to any one, in merely receiving it, that could be said to 
give a prescriptive right enabling him to prevent reason- 
able use of it by the upper owner. Hargrave v. Cook, 41 
Pac. Rep. [Cal.], 18, 30 L. R. A., 390; Bathgate v. Irrinc, 
58 Pac. Rep. [Cal.], 442, 77 Am. St. Rep., 158; Mud Creck 
Irrigation, Agricultural & Mfg. Co. v. Virian, 11 S. W. 
Rep. [Tex.], 1078. 

We have herein discussed some matters having an in- 
direct bearing on the main issues involved in the case. 
The court, however, must not be understood as being 
conuritted to any proposition not expressly decided. 

It follows from what has been said that the order of 
the trial court dismissing the plaintiff’s action must be 
reversed, and the cause remanded, with directions to pro- 
ceed in the further trial of the cause in accordance with 
the views herein expressed. 


REVERSED AND REMANDED. 
SEDGWICK, J. 


I concur in the conclusions reached upon the following 
questions, which are necessarily involved in the determina- 
tion of this case. 

1. The common-law doctrine of riparian rights is the 
basis of our law upon that subject, and governs, so far 
as applicable to our conditions, matters not regulated by 
our irrigation statutes. 

2. Those parts of the irrigation act of 1895 which pro- 
vide ‘for a board of irrigation, and the adoption of the 
rule of ownership of water by appropriation, are consti- 
tutional. 

3. A suit in equity may be maintained against persons 
claiming rights to use or divert water of a stream to 
prevent infringement, under the color of such right, of 
the rights of plaintiff acquired under our irrigation act. 
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4, Damages accruing to such parties by reason of ap- 
propriations under the irrigation act become a subject of 
inquiry and adjudication in such an equity suit. 

5. Lower riparian owners do not acquire a prescriptive 
right to receive water as against upper owners. 

6. I think the scope and character of the riparian rights 
of the defendant Hall, under the facts disclosed in the 
cross-petition, are rightly determined. 

I express no opinion on the discussion of the doctrine of 
appropriation as existing independently of and prior to 
our statutes. If irrigation enterprises are to be met with 
demands for damages claimed to accrue from interfering 
with the ownership of the body of the water in our streams, 
which ownership, it is claimed, is derived from some other 
source than the ivrigation statutes, it seems to me that 
it will be a serious obstacle in the way of the growth and 
development of such enterprises, and such rules ought not 
to be announced until the occasion has arisen in actual 
litigation, and after full discussion. The doctrine of the 
private ownership of the body of the water of running 
streams is not to be found in the common law, nor in 
the civil law, but was originated in our mining states, 
and developed there under the influence of the necessities 
of our miners, and later of farmers in the arid and semi- 
arid districts. It is in the light of these facts that we 
must determine how far the common law has been mod- 
ified by our constitution, and the legislation thereunder, 
and how far it is applicable to existing conditions. The 
question whether the law of riparian ownership applies 
to “the larger streams of the state” appears to depend 
upon whether the owner of the land is held to own to the 
thread of the stream or only to the banks, and the former 
was determined to be the law of this state in McBride v. 
Whitaker, 65 Nebr., 187. I am not satisfied with the dis- 
cussion of the extent of lands that may be called riparian, 
and do not see how it is involved in this case. 
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CasTLp Rock IrRicaTION CaNnaL & Water PoweER Com- 
PANY, APPELLANT, V. PHILIP JURISCH, APPELLED, 
FILED FEBRUARY 4, 1903. No. 10,118, 

1. Injunction: IRRIGATION Company: Crossine CANAL WITH LATERAL. 
Injunction is the proper remedy for preventing one, without 
authority so to do, from crossing the canal.of an irrigation 


company with a lateral for the purpose of carrying water to his 
land from another canal. 


2. Irrigation: APPLICANT FOR APPROPRIATION: CONDEMNATION: RIGHT 
oF Way: StaTE BoarD or IRRIGATION: PERMIT. An applicant 
for the appropriation of the waters of the state for irrigation 
purposes, can not prosecute the work and condemn a right of 
way for that purpose until he has a permit from the state board 
of irrigation to divert the water of the state to specific lands 
described in his application. 


AppraL from the district court for Scott’s Bluff county. 
Action for a perpetual injunction to prevent the unau- 
thorized crossing of an irrigation canal. Heard below 
before GriMEs, J. Judgment for defendant. Reversed. 


Andrew G. Wolfenbarger, T. W. Morrow, Thomas F. A. 
Williams, for appellant. 


Heist, Mann, Wesley T. Wilcow and J. 8. Halligan, 
contra. 


SEDGWICK, J. 


This plaintiff and appellant owns and is operating a 
canal for irrigation purposes. In May, 1889, it began the 
construction of the canal, and took the necessary steps 
for the appropriation of the water of the North Platte 
river, pursuant to the statute then in force, and in July, 
1895, the county clerk of Scott’s Bluff county having 
transmitted a copy of plaintiff’s notice of appropriation 
to the state board of irrigation, the plaintiff filed its 
claim with the state board, and afterwards, in January, 
1897, the plaintiff’s right to irrigate all lands included 

Syllabus by court; catch-words by editor, 
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in its claim so filed, among which were the lands of the 
defendant Jurisch, was declared in the opinion of the 
state engineer and secretary of the board, which opinion 
was in September, 1897, affirmed by the state board of 
irrigation. In April, 1895, the defendant and others 
organized the Steamboat Ditch Company, and the defend- 
ant was the owner of some of the capital stock of that 
company. This latter company constructed a canal par- 
allel with plaintiff’s canal, the point of diversion of the 
water of the North Platte river being above that of the 
plaintiff company. The new canal being on the south 
side of the plaintiff's canal, and the defendant’s land 
lying on the north side, the defendant began proceedings 
in the county court of Scott’s Bluff county to condemn a 
right of way across the plaintiff’s canal for a lateral with 
which to supply the defendant’s land with water from the 
canal of the Steamboat Ditch Company. 

The plaintiff began this action in the district court for 
Scott’s Bluff county to enjoin the defendant from crossing 
the plaintiffs canal, and from further prosecuting his 
condemnation proceedings for that purpose. Upon the 
trial, the district court found that the defendant’s pro- 
ceedings in condemnation were irregular, and enjoined 
the defendant from further prosecuting those proceed- 
ings, or attempting to cross the plaintiff’s canal there- 
under, but refused to enjoin any further attempts to cross 
plaintiff’s canal with the canal of defendant, and the plain- 
tiff has appealed to this court. 

1. The first contention is that this action can not be 
maintained because the plaintiff has an adequate remedy 
at law. The trial court found “that a lateral ditch, 
flumed or siphoned, can be built or constructed across 
the plaintiff’s right of way at the locality intended by the 
defendant, and all damages sustained thereby can be com- 
pensated,” and it is insisted that it follows that the plain- 
tiff’s remedy at law is complete. In Beatty v. Beethe,* 23 
Nebr., 210, 211, it was held that: “If it is sought to ex- 
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ercise the right of eminent domain, the statutory pro- 
visions must be followed, or the proceedings will be void 
and injunction will lie.” If the defendant could proceed 
without first obtaining a lawful right so to do, we would 
have the two parties occupying the same location with 
their canals, and with no definite limits fixed to their re- 
spective rights. This would be a continuing injury to 
both parties, and neither party should be compelled to 
submit to such a condition. 

2. The plaintiff contends that there is no right under 
the statute to construct irrigation works, and to take the 
property of others without their consent for right of way, 
until the state board. of irrigation has granted a permit to 
divert the waters of the state, and that such permission 
can be granted only upon an application for that pur- 
pose, in which application the lands to be watered by the 
proposed improvement, and the amount of water appro- 
priated therefor, must be specified. We think this con- 
' tention is well founded. The trial court made specific 
and comprehensive findings of fact, which are not seriously 
questioned by either party. From these findings, it ap- 
pears that the plaintiff company was duly organized under 
the irrigation laws then in force, and, after the enactment 
of the act of 1895 (Session Laws, 1895, ch. 69), complied 
with the provisions thereof, and its right to appropriate 
the waters of the North Platte river for the irrigation of 
the defendant’s Jand was adjudicated in pursuance of 
sections 16 to 21 of the act, and no appeal was taken from 
that adjudication. 

It also appears that defendant has never been granted 
a permit by the state board to appropriate any of the 
waters of the state for the irrigation of the land in ques- 
tion. 

“The water of every natural stream not heretofore ap- 
propriated, within the state of Nebraska, is hereby de- 
clared to be the property of the public, and is dedicated to 
the use of the people of the state, subject. to appropriation 
as heretofore provided.” Section 42 of the act of 1895. 
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Section 16 of that act provided that the state board at 
its first meeting should “make proper arrangements for 
beginning the determination of the priorities of right to 
use the public waters of the state.” 

By section 19 it was provided that: “\When the adjudica- 
tion of a stream shall have been completed it will be the 
duty of the state board to make and cause to be entered 
of record in its office and [an*] order determining and 
establishing the several priorities of right to use the water 
of said stream, and the amount of the appropriation of the 
several persons claiming water from such stream and the 
character and kind of use for which such appropriation 
shall be found to have been made.” 

Section 20 makes it the duty of the board to determine 
each appropriation in its priority and amount by the 
time at which it shall have been made, and the amount of 
water which the works are constructed to carry, and the 
section provides that such an appropriator shall at no 
time be entitled to the use of more than he can beneficially 
use for the purposes for which the appropriation may 
have been made, and that no allotment for irrigation shal] 
exceed one cubic foot per second for each seventy acres of 
land for which such appropriation shall be made. 

’ Section 21 makes it the duty of the state board, “within 
thirty days after the determination of the priorities of 
appropriation to the use of water of any stream,” to issue 
a certificate, to be transmitted to the county clerk of the 
county in which said appropriation shall have been made, 
“setting forth the name and post-office address of the ap- 
propriator, the priority number each of appropriation, 
the amount of water appropriated and the amount of prior 
appropriation and if such appropriation be made for irri- 
gation, a description of the land to which the water is to 
be applied and the amount thereof.” 

Section 22 provides for an appeal from the determina- 
tion of the state board to the district court. 


*The enrolled bill reads “and,”—-a patent error. The correction 
was made by the writer of the opinion.—W. F. B. 
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Thus the control of the waters of the state is provided 
for, and a state board established with exclusive original 
jurisdiction to apportion the waters of the state to the 
citizens thereof for beneficial purposes. When water is 
desired for irrigation it is necessary to show to this board 
what lands are to be irrigated, and authority is given to 
allot to such lands for irrigation one cubic foot per second 
for each seventy acres. 

By section 28 it is provided that the state board “may 

upon examination of such application, indorse it approved 
for a less amount of water than the amount of water 
stated in the application, or for a less amount of land or 
for a less period of time for perfecting the proposed ap 
propriation than that named in the application. * * 
If there is no unappropriated water in the source of sup- 
ply, or if a prior appropriation has been made to water 
the same land to be watered by the applicant, the state 
board, through its secretary, shall refuse such appropria- 
tion and the party making such application shall not 
prosecute such work so long as such refusal shall con- 
tinue in force.” 

Section 18 provides that all appropriations for wales 
must be for some beneficial or useful purpose, and when 
the appropriator or his successor in interest ceases to use 
it for such purpose the right ceases. ; 

It is contended in this case that the charges of plaintiff 
for water used upon defendant’s land were exorbitant, and 
that defendant should not be compelled to take water from 
plaintiff at exorbitant charges; that the Steamboat Ditch 
Company is a mutual corporation for the purpose of ob- 
taining water by the stockholders thereof for their own 
lands, and that they should be allowed the privilege of 
procuring water at as reasonable rates as they may be 
able by making the ditches for themselves. But it is not 
necessary, nor is it proper, to consider these questions in 
this proceeding. If the action of the state board in re- 
fusing to grant the defendant or the company in which he 
is a stockholder a permit to appropriate the waters of the 
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state was wrongful, the remedy was by appeal under the 
statute, and if the state board refused to act upon his 
application, when properly presented, its action thereon 
could undoubtedly be compelled in a proper proceeding 
for that purpose. Neither the defendant nor any one act- 
ing for him has complied with the laws of the state en- 
titling him to an appropriation of the waters of the state. 
The state board has not allowed such appropriation. This 
refusal is not appealed from and is of full force, and the 
defendant “shall not prosecute such work so long as such 
refusal shall continue in force.” 

The plaintiff company is by the statute made, in some 
sense, the agent of the state in the distribution of its 
waters, and it is in the control of the state, so far as may 
be necessary to insure a lawful and just distribution of 
the water. It should not be allowed to make unreasonable 
charges for its services, nor unreasonably refuse to furnish 
water to the lands for which it has appropriated it; but 
these matters were not before the court in this proceeding. 

The right of a private owner of land to condemn the 
property for a lateral to convey water to his land from 
the main canal of the company is much discussed in the 
briefs, but clearly, from the view we have taken of the 
principal point presented, this question is not involved 
in a determination of this case, since neither the defeud- 
ant nor the company has been allowed an appropriation 
of the water of the state to irrigate the defendant’s land. 

The defendant, not having complied with the law, was 
not entitled to proceed with the contemplated work, and 
the injunction should have been allowed. The decree of 
the district court is reversed, with instructions to enter a 
decree enjoining the defendant as prayed. 


REVERSED. 


Note.—Irrigation—History— Legislation — Judicial Construction — St, 
Raynor Law—Act of 1895—-Wyoming Statute—Irrigation was known to 
the Egyptians as early as the fourteenth century, B. C. It was, prob- 
ably, borrowed from Egypt by the Phoenicians, Carthaginians, Assy- 
rians, Babylonians, Greeks and Romans; it was encouraged in Spain 
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hy the Moors; and introduced into England by an Italian, one Palla- 
vicino. The management of irrigation meadows and watered gardens 
is mentioned by Cato, who wrote in the third century B. C. Irriga- 
tion has been practiced in China and India from prehistoric days. 
The Incas of Peru had a perfect system of irrigation long before the 
conquest of Pizarro. 

Nebraska.—The first irrigation act—known as the St. Raynor law— 
was passed in 1877; it made irrigation canals internal improvements; 
and gave corporations organized to build the power to condemn 
land for right of way. Session Laws, 1877, p. 168. Section 1, article 
1, of the act of 1889—Water Rights—Right of Way—provided for the 
right of appropriation of running water in a stream, canyon or 
ravine by a natural person, domestic company or corporation; a 
provision reserved the rights of riparian owners in all streams not 
more than fifty feet wide. Session Laws, 1889, pp. 503, 504. The 
act of 1895 resembles very closely the law of Wyoming. Session 
Laws, 1895, ch. 69; Revised Statutes of Wyoming, 1899, division 1, 
title 9, ch. 14, and other provisions. See in index under Board of 
Control, Ditches, Ditech Companies, Water. 

Wyoming..—The supreme court of Wyoming has held that a water 
vight acquired for the irrigation of lands and the conduit passes by 
the conveyance of the realty without being specifically mentioned 
(Frank v, Hicks, 4 Wyo., 502); that a landowner in possession of Jand 
under a desert-land entry, at the inception of the water right of a 
ditch owner, does not lose his claim for damage for the land taken 
for right of way for the ditch on account of a subsequent relinquish- 
ment of said entry and a contemporaneous entry of the same land 
as a homestead (Clear Creek Land & Ditch Co. v. Kilkenny, 5 Wyo., 38); 
that one who enlarges his ditch constructed across lands of another, 
is liable for the damage to the lands occurring by reason of the 
enlargement, notwithstanding right of way had been acquired for 
the ditch as at first constructed (Clear Creek Land & Ditch Co. v. 
Kilkenny, 5 Wyo., 38); that the waters of a spring which naturally 
flow into a certain river are to be treated as a part of the waters 
of the river, in determining the right to use (Moyer v. Preston, 6 Wyo., 
308); that the common-law doctrine relating to the rights of ripa- 
rian proprietors in the waters of a natural stream, never did obtain in 
the state of Wyoming (Moyer v. Preston, 6 Wyo., 308); that the provis- 
1on which limits the time of appeal from the decision of the board, is 
jurisdictional and the limit can not be enlarged by the court or agree- 
ment of parties (Daley v. Anderson, 7 Wyo., 1); that a ditch owner 
who does not provide proper safeguards to prevent the stock of the 
owner of the land crossed by the ditch falling into a washout caused 
by the ditch, is liable (Big Goose & Beaver Ditch Co. v. Morrow, 8 Wyo., 
537); ‘that the doctrine of prior appropriation prevails in the 
state of Wyoming and is in contravention of the common-law rule of 
riparian rights (Farm Investment Co. v. Carpenter, 9 Wyo., 110); and 
the last case cited holds the legislation on the subject constitutional. 

Nebraska-——History.—The United States government first attempted 
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irrigation at the fort near Sidney, Nebraska, but no date is at hand. 
The first record of any irrigation company is of the Bay State Live 
Stock Company, which was organized and in operation in 1876, 
before the passage of the St. Raynor law. This company was located 
in Kimball county. Irrigation was an incident and not the object of 
the corporation. They afterwards complied with the statute; their 
notice is dated May 20, 1889. The utilized stream was Lodge Pole 
creek. 

Kansas v. Colorado.—Refcrence is had to the note on page 156 of 
the 65th volume of the reports. In the case there mentioned as 
pending before the United States supreme court, the United 
States have intervened, claiming that a decision favorable to either 
Kansas or Colorado would interfere with the Reclamation Act of 
congress (1902). United States Compiled Statutes, Supplement, 1903, 
p. 218. This question of riparian and interstate vights is important 
to other states than Colorado and Kansas, for example. 

1. Lake Tahoe, a body of water twenty miles long and more than 
6,000 feet above sea level, is divided by the state line of California 
and Nevada. In this lake, Truckee river takes its rise; it flows for 
some distance in California, enters Nevada, where it flows for near 
100 miles and empties into Pyramid lake. If the right of the 
sovereign state of California to the source and headwaters of 
Truekee river is supreme, she can make a desert of the best irri- 
gated district in Nevada. 

2. Bear river rises in Utah, flows into Wyoming, crosses again into 
Utah, returns to Wyoming, flows intu Idaho, from thence again 
into Utah, and empties into Great Salt Lake. All the states—like 
Cesar’s Gauls—differ among themselves in respect to their laws. 
Who shall solve this riddle of riparian rights? 

3. Little Snake river crosses the boundary between Colorado and 
Wyoming eight times. But adjudicated rights in one state are ig- 
nored in the other. 

4. The North Platte river rises in Colorado, crosses a corner of 
Wyoming, where it receives one-fourth of the drainage of that state, 
enters Nebraska on its western border, traverses the entire length 
of this state and empties into the Missouri, a river navigable to the 
sea. The situation is similar to the Arkansas river through Col- 
orado, Kansas, Oklahoma and the state of Arkansas. 

The rights of navigation on the mouth of a stream, may be en- 
forced over the water-supply of its remotest tributaries. United 
States v. Rio Grande Dam 4& Irrigation Co., 174 U. S., 690. 

Would it not have been better if state lines had been run on 
physical rather than mathematical divisions? A difference of less 
than twenty miles, would have obviated the difficulties in regard to 
Rear river, alrealy mentioned. 

Probably the best living authority on irrigation is Elwood Mead 
of Berkeley, California.—W. F. B. 
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STATB OF NHBRASKA, BX RBL. VILLAGE OF GENOA, y. CHARLES 
WESTON, AUDITOR, 


FILED FEBRUARY 4, 1903. No. 13,101, 
Commissioners’ opinion, Department No. 1. 


Publication of Notice of Election for the Issuance of Water Bonds 
Under a Village Ordinance: Tre. Under a village ordinance 
calling an election at a given date as to the issuance of bonds 
for the extension of water-works. and providing for publication 
of notice in a certain paper for five weeks before such election, 
a publication in each issue of the paper thereafter till the 
election, being five weekly publications, is sufficient notice, 
although the first one was only thirty-two days before the 
election. 


ORIGINAL proceeding in mandamus to require the aud- 
itor to register certain village bonds, in the sum of $3,500, 
for the extension of water-works. Writ allowed. 


Paul F. Clark, Charles 8. Allen and Martin I. Brower, 
for relator. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


By THB COMMISSIONERS. 


This is an application for a mandamus to require the 
auditor to register bonds, in the amount of $3,500, for the 
extension of village water-works of the village of Genoa, 
in Nance county. 

The auditor objects to the registering of the village 
bonds which have been presented to him for that purpose 
on the ground that the history of the bonds, as filed in 
his office, does not disclose a notice of election duly pub- 
lished in accordance with the terms of the ordinance call- 
ing the election. The ordinance was adopted on the 27th 
day of June, 1902. It provided (section 3): “The village 
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clerk shall cause to be published in the Genoa Leader for 
five consecutive weeks prior to the said election a notice 
of the special election to be held as provided in section 
one of this ordinance, together with the proposition and 
form of the ballots to be used at said election.” Section 
1 of the ordinance fixed August 5 as the date of the elec- 
tion. 

The first issue of the Genoa Leadcr after June 27 oc- 
cured regularly on July 4, the paper having been pub- 
lished on June 27. The first publication of the ordinance 
in question, therefore, fell upon July 4, and could not be 
sooner. This fact was known to the village board. 

It is objected that five full weeks did not intervene be- 
tween July 4 and August 5. The election was held on 
the date provided by the ordinance, and after five publica- 
tions in the newspaper mentioned, but leaving from July 
4, the day of the first publication, to the election, only 
thirty-two days. The auditor declined to register the 
bonds because of this alleged defect. 

It must be conceded that under the decisions of this 
court upon various statutes, couched in similar terms, 
the words “for five weeks” must be c: .i:(rued as meaning 
during five weeks, which would be thirty-five days. State 
v. Cherry County, 58 Nebr., 734, citing State v. Cornell, 
54 Nebr., 647, and Lawson v. Gibson, 18 Nebr., 137. 

The relator alleges that at most this is a mere irregu- 
larity; that the statute provides for no form of notice and 
no particular publication; and that it has been held that 
an election may be called by an ordinance or a resolution, 
or motion of the board. State v. Babcock, 20 Nebr., 522. 
In this case it was by ordinance. The statute provides 
for a publication of such proceedings, and on behalf of 
the relator the claim is made that no other notice of the 
election is, by statute, required; that the provision in the 
ordinance for special publication of notice was simply by 
way of abundant precaution, and that a failure to comply 
with it strictly is not jurisdictional, and that it does not 
avoid the election or the bonds. 
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It is further contended that as the notice is a mere 
proceeding, inserted by the village authorities at their 
own desire, and not required by the statute, their inten- 
tion must be interpreted by the surrounding facts, and 
especially in view of the fact that they knew the publica- 
tion day of the newspaper, and that it could not be regu- 
larily published sooner than July 4. This fact evidently 
goes far to establish that the council, in passing this 
ordinance, merely intended to provide for five publica- 
tions before the election. These five publications were 
all made. The only complaint now is that the first one 
did not occur quite thirty-five days before election. On 
these two grounds,—that the statute requires no special 
notice, and if none at all had been published other than 
the ordinance itself the bonds would be good, and there- 
fore the failure to strictly comply with the ordinance 
would not avoid them, and the other ground, that, inas- 
much as knowledge of the situation by the council when 
they passed the ordinance is conceded, it must be held 
to provide for only such notice as could be given within 
the time, and that therefore the five publications made are 
a compliance with it,—it would seem that the election and 
the bonds should be upheld. If it be held that the ordi- 
nance was not complied with, it would seem to be a mere 
irregularity, which could not vitiate the bonds. State v. 
Babcock, 20 Nebr., 522. 

It seems to us that the absolutely essential things in 
municipal elections, as to the issuance of bonds, are those 
which the statute requires; that, these latter being pres- 
ent, the failure in some other particular will not be fatal 
unless it affects a substantial right of some party in- 
terested. 

In this view of the case. we are compelled to hold with 
the contention of the relator, and it is recommended that 
the mandamus be issued. 

W. G. HASTINGS, 

CHARLES 8S. LOBINGIER, 

J. S. KinKkPaTRICK, 
Commissioners. 


388 NEBRASKA REPORTS. [VOL. 67 


Poppleton v. Moores. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that a peremptory writ of mandamus 
issue. 

WRIT ALLOWED. 


WILLIAM 8. POPPLETON, APPELLEB, V. FRANK E. Moores 
HT AL., APPELLANTS. 


FILED FEBRUARY 4, 1903. No. 10,450. 
Commissioner’s opinion, Department No. 1. 


1. Unauthorized Action Under Color of Office: RicHr oF TAXPAYER 
To INJUNCTION IN ABSENCE OF Direct LecaL REMEDY. Wholly 
unauthorized action under color of office by municipal au- 
thorities, which injuriously affects the interest of a taxpayer 
and water-user of the city, and for which he has no direct 
remedy at law, warrants an injunction to protect him. 


2. Ordinance: WATER-WORKS COMPANY: FRANCHISE. The ordinance 
conferring upon the Omaha water-works company the franchise 
of the public streets for maintenance of its plant, provided that 
after twenty years the city might purchase the entire plant, 
on an appraisement by engineers, without regard to any value 
in the franchise. Held, that an amending ordinance whose sole 
effect was to put off the time when the city might exercise 
such right to September 1, 1908, was an extension of the 
franchise, and forbidden by section 19 of the city charter. 


3. Time of Accruing Right Not Decided. The time when, under the 
terms of the existing ordinance, the city’s right to purchase 
accrues, not decided, as it must, in any event, be long before 
September, 1908. 


4. Injunction Heretofore Allowed. The injunction heretofore al- 
lowed in this case, held to have reference only to direct at- 
tempts to postpone the accruing of the city’s right to purchase. 


REHEARING of case reported in 62 Nebr., 851. 


APPEAL from the district court for Douglas county. 
Heard below before Scort, J. Reaffirmed. 


W. J. Connell, for appellants. 


Weaver & Giller, contra. 
Syllabus by court; catch-words by editor. 
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James M. Woolworth, William D. McHugh and Richard 
8. Hall, amici curie 


H  stines, C. 


A rehearing was requested in this case on two grounds. 
In the first place it was urged that the former opinion 
herein (62 Nebr., 851), is mistaken in holding that there 
was need for the intervention of equity to prevent the 
” passage of the ordinance in question; that, as suggested in 
that opinion, if void it would do no harm, and if valid its 
passage could not be enjoined. It was claimed that the 
only ground for injunction was that the proposed action 
of the council was “ultra vires,” and if so, the proposed 
action would be harmless, and there should be no in- 
junction. Itis true that the special and irreparable injury 
to the complainant is, as was stated in the former opinion, 
somewhat hard to find, but that question was somewhat 
carefully considered at that time, and it is believed that 
the conclusion reached was in accordance with the gen- 
eral doctrines, as to which the authorities do not entirely 
agree, but which are stated very forcibly in Dillon, Mu- 
nicipal Corporations [4th ed.], sec. 922: “The proper 
parties may resort to equity, and equity will, in the ab- 
sence of restrictive legislation, entertain jurisdiction of 
their suit against municipal corporations and their of- 
ficers when these are acting ultra vires, or assuming or 
exercising a power over the property of the citizen, or over 
corporate property or funds, which the law does not con- 
fer upon them, and where such acts affect injuriously 
the property owner or the taxable inhabitant. * * * 
Much more clearly may this be done when the right of 
the public officer of the state to interfere is not admitted, 
or does not exist; and in such case it would seem that a 
bill might properly be brought in the name of one or 
more of the taxable inhabitants for themselves and all 
others similarly situated, and that the court should then 
regard it in the nature of a public proceeding to test the 
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validity of the corporate acts sought to be impeached, and 
deal with and control it accordingly.” 

The rehearing was granted, however, in view of the 
earnest claim made on behalf of the city council by the 
city attorney, and on behalf of the water-works company 
by its counsel, as amici curie, that the proposed action of 
the council was not an extension of a franchise, and there- 
fore did not come under the inhibition of the last clause 
of section 19* of the city charter. At the former hearing 
this point, although raised in the brief, was not pressed, 
and it seemed to be taken for granted that the object and 
purpose of the proposed ordinance was, as is charged in 
plaintiff's bill, “an extension of the franchise heretofore 
granted for the construction and maintenance of a water- 
works plant in the city of Omaha.” It is now urged that 
there is no assurance that the city will in any way ex- 
ercise its option to purchase the water-works plant at or 
after the expiration of the twenty years provided in the 
ordinance creating it, and that therefore, at most, the 
proposed ordinance, whose passage was enjoined, only 
night have such effect, but would not neces:arily, of it- 
self, be an extension. It would seem more in accordance 
with the truth, and the reasonable view of the acts and 
intentions of those who constracted the water-works, and 
passed the ordinance providing for them, that they under- 
stood it as an absolute franchise for twenty years, and 
after that a franchise at will, subject to the city’s option 
to purchase whenever it should choose to exercise it. It 
seems clear that the effect of this ordinance in question 
would be to provide an extension of this absolute fran- 
chise until September, 1908. If the effect of the ordinance 
is to produce an extension of an absolute franchise, then 
its passage is forbidden, without a submission to a vote 
of the people, and the proposed action of the council is 
ultra vires. As before suggested, the plaintiff alleges that 
such was the intention and effect. It must be acknowl- 
edged that if it has not that effect, it has none at all. 


*Compiled Statutes, ch. 12@, Cobbey’s Annotated Statutes, 
sec. 7468. 
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Counsel for the city and for the water-works company 
assert with much energy that the twenty years does not 
constitute a limit of any franchise, but that it is simply 
a condition similar in effect and nature to the numerous 
other conditions which are embodied in the ordinance 
granting the water-works’ franchise—such as, for instance, 
those relating to the pumping of the water from a point 
in the river above danger of contamination by the city 
sewerage, or those providing for the maintenance of a 
certain head and force of water. Counsel say that these - 
are conditions of the franchise which might effect its 
termination—conditions whose violation might lead to the 
forfeiture of it altogether. They say that the provision 
permitting the city to purchase after twenty years is 
siuply another condition on which the water-works com- 
pany exercises its franchise after twenty years have lapsed, 
that the conditions of this franchise are under the con- 
trol of the council, and that therefore the proposed ordi- 
nance is not in violation of section 19 of the charter. It 
is to be noted, however, that these several conditions refer 
to and control something quite different from the duration 
of the franchise; they are not intended to have any rela- 
tion to its termination, but to its carrying on. While the 
franchise might be terminated by violation of other con- 
ditions, it was never designed that it should be. The 
plain intention of section 19 of the city charter seems to 
be that those conditions attached to a franchise which 
control its extension and termination, shall not be 
changed in such a manner as to extend this franchise ex- 
cept by popular vote. The proposed action in the enjoined 
ordinance, to put off the city’s right to purchase the water- 
works plant, and so to withdraw the franchise from its 
holders, until 1908, was intended to extend an absolute 
franchise to that extent. It was therefore prohibited by 
the charter provisions referred to; the proposed action of 
the couneil was ultra vires; the trial court was warranted 
in finding that it would injuriously affect the plaintiff 
as a taxpayer and a water-user. He had no adequate 
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remedy at law, and he was entitled to have the validity of 
this proposed corporate act ascertained, and if such action 
was entirely beyond the power of the council, have it re- 
affirmed. 

Complaint is made because the former opinion asserts 
an absolute right of purchase in the city on and after 
June 11, 1890. As between the city and the water-works 
company, this date is not now in dispute and could not 
be litigated. To the result of this action, it does not 
inatter whether such right accrued in 1900 or will do so 
in 1908. It is not in issue here and is not determined, and 
the former opinion is so far modified. 


Tt fe ‘ 


Tt is sugvesied that the injunction, as allowed, ties the 
hands of the city in all respects in dealing with its water 
company. The claim is made that as there is no change 
in the franchise or its conditions that. may not affect its 
duration, this injunction against any change in that re- 
spect, forbids any change whatever. It hardly seems that 
such a contention is seriously made. Because a change 
alleged by plaintiff and found by the trial court to be 
intended to operate as an extension of the franchise is 
enjcined by the court, although it might possibly not have 
such effect, it does not follow that another change, not 
intended nor expected to affect the duration of the fran- 
chise, would be prohibited because it might possibly have 
such an effect. Changes in the terms of the franchise not 
directly affecting its duration are as much in the power 
of the city council as they ever were. 

It is recommended that the former conclusion of this 
court be adhered to, and the decree of the district court 
be affirmed. 


Day and Kirkpatrick, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, it is ordered that the former judgment of this 
court be adhered to. 


FORMER JUDGMENT ADHERED TO. 
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New OmaHa THOMSON-HOUSTON Eectric Ligat Com- 
PANY Vv. EMMA M. JOHNSON, ADMINISTRATRIX OF THB 
EsraTh OF CHARLES L. JOHNSON, DECHASED. 


Ficep Fespruaky 4, 1903. No. 12,557. 
Commissioner’s opinion, Department No. 1. 


1. Evidence: Fiypine: AcomEentTaL DraTH. Evidence held not to 
support a finding that plaintiff’s intestate came to his death 
from accidentally stepping upon scrap iron electrically charged 
from the wires of the electric-light company. 


Votuntary Contact Wita Guy-Wirne. Evidence held to 
show that if fatal contact was with defendant’s guy-wire, such 
contact was voluntary, and after warning on deceased’s part. 


3. Guy-Wire: ELecrric CURRENT: REASONABLE PRECAUTION. De- 
fendant company held to be under a duty to exercise all reason- 
able precautions against passing a dangerous current of elec- 
tricity through a guy-wire attached to a pole on a vaeant and 
uninclosed lot in a densely peopled part of a city. 


4. Attorney as Witness: ContTincentT Fre: Cross-EXAMINATION. 
Where an attorney proffers himself as a witness and voluntarily 
gives testimony in a case in which he admits having a con- 
tingent fee, he should be required to answer on cross-examina- 
tion as to the amount of such fee. 


5. Intoxication: ConTRIBUTORY NEGLIGENCE: EVIDENCE: INSTRUCTION, 
Where there is very slight evidence of intoxication, it is not 
error to refuse an instruction telling the jury that contributory 
negligence caused by imtoxication would be a defense; the 
court having fully instructed them as to what would constitute 
contributory negligence. 


Error from the district court for Douglas county. 
Action in the nature of trespass on the case. Tried below 
before Baxtnr, J. Reversed. 


Isaac R. Andrews and Albert W. Jefferis, for plaintiff 
in error. 


Charles A. Goss and Thomas F. Lee, contra. 
Syllabus by court; catch-words by editor. 
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Hastings, C. 


July 15, 1900, Charles Johnson was killed by an electric 
shock obtained from a guy-wire attached to a pole main- 
tained by the defendant company upon lot 2 in block 87 
in the city of Omaha. This lot was uninclosed and un- 
occupied. There was no public alley through the block, 
but there was a pathway used by the public towards the 
west side, running from Dodge street north to Capitol 
avenue. It also appears that the vacant lot on which the 
pole was stending was sometimes used by teamsters in 
turning their wagons around, and a foot-path ran along 
its west side next to Burket’s undertaking establishment, 
and foot-passengers crossed the lot in various directions 
toward Capitol avenue. The company’s pole seems to 
have been about 100 feet south of Capitol avenue, and 
twenty feet north from the south end of the lot. This 
south end of the lot was bounded by a board fence. Be- 
tween this fence and the pole was a pile of galvanized 
roofing, consisting, as one witness said, of half a load. 
Another said it was a light load for an express wagon. It 
is described as consisting of pieces eighteen inches square 
and smaller. The guy-wire had formerly been attached 
to a stump or stake about fifty feet southwesterly from 
the pole, but had been for Some weeks detached, and the 
lower end coiled up and deposited in a box just south of 
the fence on top of which the wire rested. It seems to 
have rubbed against a wire carrying a heavy electric cur- 
rent until it had worn the insulation from the latter and 
had itself becoine charged with a powerful current. Plain- 
tiff claims that ihe company was bound to know and 
guard against such danger. The guy-wire, on the day of the 
accident, rested on this scrap iron about fifteen feet south 
of the pole. It then passed aleng over such scrap iron, and 
up over the fence, and then down into a coil in the wooden 
box directly south of the fence. It is alleged that the 
plaintiff’s intestate had no knowledge of electricity, and 
was unaware of any danger from contact with the wire 
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or with the scrap iron, and that while walking in the 
vicinity of the guy-wire, without negligence on his part, 
he stepped on some of the scrap iron and received a 
shock because of which he fell upon the pile of scrap 
iron and upon the wire, with fatal result. He was thirty- 
five yveats old, strong, vigorous, industrious and econom- 
ical, and earning $60 per month. The action was brought 
by his widow on her own behalf and her young son’s. 
The company denied that she was the widow or adminis- 
tratrix of Charles Johnson; admitted its ownership of the 
electric plant; denied the rest of plaintiff’s allegations ; 
and alleged that plaintiff’s intestate was guilty of con- 
tributory negligence, without which his injury would not 
have been received. The reply denied such contributory 
negligence. The jury found for the plaintiff in the sum 
of $1,300. Motion for new trial was overruled, and from 
that judgment the company brings error. 

Vifty-three assignments of error are laid in the petition. 
The brief filed on behalf of the company, however, com- 
plains only of error in refusing a peremptory instruction 
for the defendant at the trial; error in refusing to re- 
quire plaintiff’s attorney, who testified at the trial, to 
state on cross-examination the amount of his contingent 
fee; and error in refusing instruction 11 tendered on de- 
fendant’s behalf, to the effect that if the jury should find 
that plaintiff’s intestate was under the influence of liquor, 
which caused him to neglect ordinary precautions, and 
by that reason he came in contact with the wire and was 
killed, they should find for the defendant, even if they 
also found that the defendant had been negligent in re- 
gard to the guy-wire. The reasons why the defendant 
claims it was error to refuse its request for a peremptory 
instruction are summarized in counsel’s brief as follows: 

“1, The defendant, therefore, claims that because of the 
failure of the plaintiff to establish the allegation in his. 
petition that he received his shock of electricity while 
walking in a pathway, by reason of his feet coming in 
contact with scrap iron, and for the further reason that 
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he was a mere licensee, to whom the defendant owed nv 
duty, the court should have sustained the motion of the 
defendant to instruct the jury to return a verdict for the 
defendant. 

“2. That the testimony fails to show that the alleged 
negligence of the defendant was the cause of the deceased’s 
death. 

“3. That the uncontradicted evidence of five witnesses, 
and the circumstances surrounding the whole transaction, 
show so clearly that the deceased came to his death owing 
to his own gross negligence and carelessness that no two 
reasonable minds could possibly differ in regard thereto, 
and the court should have given instruction No. t asked 
by defendant, For the above reason this judgment should 
be reversed.” 

The matters necessary to be determined in passing wpon 
this case seem to be: First. Is the evidence sufficient to 
maintain plaintifi’s claim that her intestate received an 
electric shock by his feet coming in contact with scrap 
iron as alleged? Second. If the evidence is sufficient to 
sustain that conclusion, was the condition of the wire and 
the scrap iron the result of negligence of any duty owed 
by the defendant to the deceased? Third. Does the evi- 
dence establish conclusively the contributory negligence 
of the deceased? Fourth. Was it error on the part of 
the trial court to reject the cross-examination of plain- 
tiff’s attorney as to the amount of his contingent fee, he 
having testified in the case? Fifth. Was it error on the 
part of the trial court to refuse the eleventh instruction, 
as to contributory negligence from intoxication? 

An examination of the testimony submitted on the plain- 
tiff’s behalf compels the conclusion that the shock received 
by the deceased was not caused by an accidental stepping 
upon any of these pieces of galvanized iron which lay 
between the pole and the fence. The deceased had been 
engaged in moving his furniture that day. With the 
teamster who hauled it, Gust Nelson, he passed Nyberg’s 
saloon, on Dodge street, south and a little west from this 
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guy-wire, and in the same block. While there it appears 
that information was brought in that an employee in 
Norris’s restaurant, next door east of the saloon, had re- 
ceived a shock from this guy-wire. The deceased and his 
companion started north along the pathway across the 
block, just west of the saloon which has been mentioned, 
and the restaurant keeper, Norris, testified that he told 
them not to go back there; that there was a live wire, 
and that they would be killed. Nelson neither admits 
nor denies this statement. They seem to have gone north 
as far as the rear end of Burket’s undertaking establish- 
ment, which was at that time the first building west from 
the lot on which this pole and guy-wire were situated. The 
fence along the south end of the latter lot commenced 
some twelve or fifteen feet to the east of the southeast 
corner of Burket’s building. To the east side of Burket’s 
building was, as stated, a pathway running north to Capi- 
tol avenue. Between the corner of the Burket building 
and the fence was a pool of water. It had been raining 
very hard that day, as all of the witnesses agree, and the 
day before. The pool of water was an inch or so in 
depth and two or three yards in diameter, and was close 
to the west end of this fence. The guy-wire rested on the 
fence about four feet from i.; west end. Nelson seems 
to have stopped at some point outside of the vacant lot 
where the pool stood, and west from the wire, and John- 
son approached it from the west. Nelson is either unable 
or unwilling to say precisely how Johnson came in con- 
tact with it, but knows that a few minuies later Johnson 
was lying on the ground, with his feet still in this pool 
of water, his head towards the east, face doynwards, 
with this guy-wire, and one hand at least, and perhaps 
both of them, under him. A lad in the neighboring build- 
ing to the east says that his attention was altracted by a 
loud report like that of a gun; that he looked out and 
saw Johnson fall forward, and immediately ran to call 
somebody, and found Mr. Bell and a policeman. The 
policeman does not testify, but the witness Bell declares 
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that while Johnson was lying on the ground with the 
wire under him and his feet in this pool of water, so 
strong a current of electricity was passing through his 
body that when he took hold of Johnson’s wet clothing 
he received a shock, and it gave out sparks; and when 
the policeman took hold of Johnson’s pants it brought 
a strong discharge. Johnson was finally pried off the 
wire with a dry board, and carried away. There is no 
testimony that the scrap iron extended into the pool of 
water. It seems clearly established that Johnson fell 
forward with his feet extending into that pool. It seems 
clearly impossible that any shock could have been sus- 
tained by stepping upon one of these fragments of Scrap 
iron lying upon ground saturated with water. Of course, 
the shock could have been sustained by stepping upon 
scrap iron, which was itself in contact with the wire, 
only as the result of insulation both of the wire and the 
iron. If either the wire or the iron was “grounded”— 
that is, was in contact with moist earth—it would be 
a better conductor than would the human feet and body, 
and no current through the latter capable of producing 
an injury would be so caused. There is an entire failure 
to establish either the contact with the scrap iron or the 
latter’s insulation, and no evidence from which the jury 
could find it, except the fact of the shock being received. 
Practically that much was admitted by plaintiff’s coun- 
sel. In order that the fact of the shock being received) 
may furnish an inference that it came from the scrap iron, 
the supposition that it was otherwise obtained must be 
excluded. That is far from being done. Three witnesses 
swear in positive terms they saw the deceased walk up 
to and seize in his hands the guy-wire close to the point 
where it passed over the fence after resting upon the pile 
of scrap iron. It seems impossible, under such circum- 
stances, to sustain the jury in finding that the deceased 
received his injury from accideutally stepping upon a 
charged piece of the scrap iron. Of course, deceased’s 
taking up the wire in his hands, if it was resting on the 
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jile of scrap iron and he drew it away from such con- 
tact while his own feet were in the pool of water, would 
make his own body complete a ground circuit, and fully 
uccount for the shock that he received. It seems true 
that, as he lay, his body was partly upon the pile of scrap 
iron, but there is nothing to support the inference that 
the shock which threw him down there came from contact 
with it, and it does appear that as soon as his body was 
gotten off of the wire the current stopped, and there was 
no difficulty in removing him. It is clear that he fell 
forward with his feet still in the water, where a shock 
from stepping on scrap iron would be impossible. 
’ The extensive argument of counsel that there was no 
duty owed by this electric-light company to the public to 
render its appliances and guy-wires on this vacant lot 
safe can hardly be sustained. The public was in the habit 
of passing back and forth across it in various directions. 
but principally along the path upon the east side of 
Burket’s building, which came within fifteen or twenty 
fect of the pole and of the lower end of the guy-wire. 
It appears that the wire had been loosencil aud across the 
power wire for several weeks. There is evidence tending 
to show that an electrician in the employ of the company 
had discovered that the guy-wire was charged with a cur- 
rent nearly four weeks before this accident occurred. 
While it is true that a bare licensee usually takes the 
risk of the premises as he finds them, yet he has rights. 
It is clear that the general public was licensed by its con- 
dition, and the practice which grew out of that condition, 
to pass over this lot. To throw, withont. warning, a deadly 
electric current down this guy-wire, would seem to be 
strictly analogous to running a licensee down without 
warning, which, it has been often held, may not be done. 
The defendant’s claim, that contributory negligence of 
the deceased conclusively appears, could hardly be main- 
tained if the evidence was sufficient to warrant the jury 
in finding that he came to his death by stepping upon one 
of these pieces of roofing iron. If we were able to say that 
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the evidence warranted the jury’s finding as to that, we 
would be compelled to say that it could not be etd; as 
a mnatter of law, that stepping on such piece of iron was 
contributory negligence on the part of one ignorant of 
the dangers from electricity. The evidence going to estab- 
lish contributory negligence is just as conclusive in favor 
of the proposition that he came to his death by voluntarily 
taking hold of the wire, as to which he admittedly had 
warning. Itis, therefore, only by holding that the specific 
negligence alleged was not the cause of his death, and 
that the evidence does not support such a finding, that 
the contributory negligence can be held to be conclusively 
shown. 

As we have held that the evidence is not sufficient to 
warrant any inference that he died from stepping upon 
an electrically charged piece of scrap iron, it seems to 
follow that it must be held that he voluntarily approached 
and seized the wire. It seems clear that the trial court 
should have instructed for a verdict in favor of the de- 
fendant upon this evidence, and that for this reason the 
judgment must be reverved. 

It is not necessary, in this view of the case, to discuss 
the alleged error in refusing to allow the plaintiff’s attor- 
ney, when produced as a witness, to be questioned as to the 
amount of his contingent fee. It wenld seem clear that, 
where an attorney proffers himsclf as a witness and ad- 
mits that he has a contingent fee in the case, the jury are 
entitled to know and consider the amount of that fee as 
one of the circuustances affecting his credibility. 

With regard to the instruction 11 tendered, the trial 
court seems to have instructed fully as to what would 
be the effect of contributory negligence if that question 
was to be submitted to the jury. Whether such con- 
tributory negligence was caused by intoxication or other- 
wise would seem not to be material. The proof of intox- 
ication was very slight. One witness said that he seemed 
to have been drinking, and there is testimony of his having 
taken one glass of beer with the witness Nelson. It is 
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not thought that there was any error in refusing to give 
special prominence to this question of intoxication as 
tending to make probable the truth of the positive state- 
ments of the witnesses who were swearing to the deceased’s 
voluntarily picking up the wire, when it clearly appears 
Ahat he had full knowledge that one person had just re- 
ceived a severe shock, and that he was warned against it. 

It is recommended that the judgment of the district 
court be reversed, and the case remanded. 


LoBINGIER and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the case remanded. 

REVERSED AND REMANDED. 


Criry oF LINCOLN v. First NATIONAL BANK OF LINCOLN. 
FILED Fesruary 4, 1903. No. 12,603. 
Commissioner’s opinion, Department No. 1. 


1. Statute of Limitations: Lot Owner’s Liability: JupGMENT For 
Ingurnies: DerEcTIVE SIpEWALK. The statute of limitations 
does not begin to run against an action on a lot owner’s liabil- 
ity over to a city for a judgment for injuries growing out of a 
d fective sidewalk, until the city’s liability is fixed by law or 
by admission and payment on its part. 


2. Judgment Against City: Lor Owner: Notice: Facr: Cause: 
ExtText oF [Nuury. Judgment against the city in an action of 
which the lot owner has notice, is conclusive upon the latter 
as to the fact, cause and extent of the injury. 


3. ————_: ————_:_ REsronsIBILITy. Such judgment is not con- 
elusive as to the responsibility of the lot owner for such cause. 


4. Constructive Possession of Landowner: LIABILITY oF CITY FoR 
PERSONAL INJURY: JUDGMENT PaID. A purchaser of a lot at 
sheriff’s sale, who does’not appear to have obtained any pos- 
session or coutrol of the premises except such as arises con- 
structively from the delivery and recording of a sheriff’s deed, 
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is not responsible to the city, which has paid a judgment for 
injuries received by one falling into a negligenily constructed 
coal-hole in front of such lot three weeks after the issuance 
of the sheriff's deed, and while the former owner is still in 
possession. 


Error from the district court for Lancaster county. Ac- 
.tion in the nature of trespass on the case, by a municipal 
corporation against a landowner, to recover for damages 
recovered fcr personal injuries sustained by a pedestrian 
from an open coal-hole in a sidewalk.* See 59 Nebr., 634. 
Tried below hefore Frost, J. Judgment for defendant. 
Affirmed, 


Edmund C. Strode and )). J. Flaherty for plaintiff in 
error. 


J. W. Deweese, Frank Elmer Bishop and William E. 
Blake,t contra. 


HAstines, C. 


In this case plaintiff filed in the district court for Lan- 
caster county, January 24, 1901, a petition setting out its 
incorporation and that of the defendant bank; that the 
latter, November 1, 1894, and long prior thereto and 
thereafter, owned lot 13 in block 34 m plaintiff city, and 
maintained for its own use and benefit a vault under the 
sidewalk, which was a public sidewalk of the city on one 
of its principal thoroughfares, with a large opening or 
coal-hole through the sidewalk, constructed by defendant’s 
grantors, and maintained by it for its own bencfit; that 
the lid covering this hole was defective, unfastened and 
insecure, and subject to displacement by any person step- 
ping upon the edge of it, and was not of sufficient size and 
weight to securely cover the hole; that these facts were 
well known to the defendant; that about November 1, 
1894, Mrs. Pirner stepped upon the coal-hole cover, and 


* The pivotal question in the present case was: Is a party who 
comes into possession of lands as grantee, with a nuisance already 
existing thereon, liable for a continuation of the nuisanee before no- 
tice and request to abate the same?—W. F. B. 

¢ Of the Iowa bar. 
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by reason of its defective construction, fell through and 
sustained serious injuries thereby, and because of such 
injuries instituted an action against the plaintiff, in which 
she recovered the sum of $4,000 damages and $227.26 
costs; that the city prosecuted error to this court, where 
the judgment was affirmed on February 9, 1900,* and 
additional costs in the sum of $40.80 court costs, and $20 
for printing, were incurred; that on September 10, 1900, 
the city paid the judgment, interest and costs in full, 
amounting to $5,256.12, and incurred expenses, including 
costs of the supreme court, and procuring bill of excep- 
tions prepared in the defense of said action, in the sum 
of $349.86; that the injuries to Mrs. Pirner were caused 
by the defendant’s unlawfully maintaining its excavation 
under and its coal-hole through the sidcwalk in an unsafe, 
dangerous and defective condition, to the plaintiff’s dam- 
age in the sum of $5,605.98. The defendant answered, ad- 
mitting the corporate character of the parties and the re- 
covery of judgment by Mrs. Pirner against the plaintiff 
and the error proceedings to this court, and denied the 
other allegations. A general denial was filed to this an- 
swer, and on the issues so made, trial was had to the 
court, a jury being waived, and the district court found 
for the defendant and dismissed the action. Motion for 
new trial was overruled. From this judgment the plain- 
tiff brings error. 

The plaintiff claims that under the facts in this case 
the defendant is liable over to the city (1) at common 
law; (2) under the city charter, which at the time of the 
accident provided as follows: “It is hereby made the 
duty of all real estate owners and occupants to keep the 
sidewalk alongside or in front of the same in good repair 
and free from snow and ice and other obstructions, and’ 
they shall be liable for all damages or injuries occasioned 
by reason of the defective condition of any such sidewalk” 
[Compiled Statutes, 1893, ch. 13a, sec. 67, subdiv. 6]; and 
(3) under the ordinance of the city providing for excava- 
RCity of Lincoln v. Pirner, 59 Nebr., 634, 
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tions beneath sidewalks, as follows: ‘No person shall be 
allowed to keep or use for vaults, areas, or other purposes, 
the space beneath the sidewalks included within the side- 
walk lines of any street within the city, unless a permit 
therefor shall have been obtained from the city council; 
such permit to continue and be issued only upon such con- 
dition that the party receiving the same shall, as compen- 
sation for the privilege granted by such permit, maintain 
and keep in repair a sidewalk over such space intended to 
be used for vaults, areas, or other purposes, and pay all 
damages that may be sustained by any person by reason 
of said sidewalk being in a defective or dangerous con- 
dition.” 

The bank asserts that there is no common-law liability 
on its part for lack of any knowledge or notice on its part 
of the defective condition of this coal-hole; that no liabil- 
ity attaches to it as mere owner, for a mere passive neg- 
lect; that defendant’s possession of the property was only 
constructive, by reason of a sheriff’s deed bearing date 
about three weeks before Mrs. Pirner’s accident, and no 
actual knowledge on the part of the bank, or demand upon 
it for repairs, appears in the evidence; that there was no 
statutory liability, because in the year 1899, a year and 
more before the institution of this action, the statute above 
quoted was repealed; that any attempt to create such a 
liability by ordinance was unconstitutional and void; and 
that the right of action is barred by the statute of limita- 
tions, because the injury was sustained by Mrs. Pirner in 
1894—-more than six years before the commencement of 
the action. 

The bank appears clearly to have had notice of the 
pendency of Mrs. Pirner’s action against the city and to 
have refused to take any part in it. Under the admis- 
sions of the answer, therefore, the bank is concluded as 
to the existence of the trouble of which she complained— 
a defective lid on this coal-hole—as to her injury from 
that cause, and as to the amount of damages sustained by 
her. The hank, of course, is not concluded by that adjudi- 
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cation as to the question of its own respousibility for the 
condition of the coal-hole. 2 Dillon, Municipal Corpora- 
tions, sec. 1035. 

The sole questions in this case, then, are as to the re- 
sponsibility of defendant merely because it was the owner 
of this coal-hole, and as to the statute of limitations. If 
either is found in favor of the defendant, the judgment 
must be affirmed. So far as the latter question is con- 
cerned, no authority whatever is cited by defendant, and 
only some cases on sureties’ rights to contribution and 
officers’ claims for indemnity, by plaintiff. It seems clear, 
however, that if there exists any right on the part of the 
city to recover over against the bank because of the injury 
to Mrs. Pirner, it could only be when the city’s liability 
towards Mrs. Pirner became fixed. The wrong, so far as 
the city is concerned, only became actionable when dam- 
age to the city accrned, and that was only when a final 
judgment in Mrs. Pirner’s favor was rendered. Any at- 
tempt to recover of the bank on plaintiff’s part before 
that time would have been futile, and the statute would 
not commence to run, as against a right of action, until 
such right of action was in existence. Evidently the city 
could not assert its liability to Mrs. Pirner in a case 
against the bank so long as it was denying such liability 
in Mrs. Pirner’s own action in the same court, or in this 
one on review. It will not be necessary to discuss further 
the question of the statute of limitations. The city’s 
claim here is for indemnity against liability on Mrs. Pir- 
ner’s judgment, not for the injury to Mrs, Pirner. 

Jt remains to see whether there is any right to charge 
defendant with responsibility for the condition of the 
coal-hole lid, either at common law, by statute or by 
ordinance of the city. 

The common-law liability of the defendant is the claim 
most strongly urged by plaintiff. It rests, as above 
stated, solely on the ownership of the property on the 
defendant’s part by virtue of a sheriff’s deed bearing date 
about three weeks before Mrs, Pirner’s fall. One Carr, 
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as owner, had built the walk and coal-hole some years 
before and was still in possession. In what capacity he 
was still holding, does not appear. There is nothing to 
show possession by defendant except the sheriff’s deed 
and its recording on October 11, 1894. In that deed, Carr 
is named as one of the defendants whose rights were con- 
veyed by it. The injury occurred November 1, 1894. The 
sole cause alleged is the loose lid of the coal-hole, so that 
it slipped aside and let the woman’s foot through, and 
caused a fall, with bruising of the foot and leg and some 
injury of the back. The excavation and hole in the walk 
had been there since 1883, in substantially the same con- 
dition. The waik and coal-hole had been made under the 
inspection of the city’s street commissioner. Not so much 
as knowledge of the coal-hole’s existence on the part of 
this defendant, whose sheriff’s deed is dated twenty-three 
days, and recorded twenty days, before this accident, ap- 
pears. It is clear that if the defendant is liable at com- 
mon law, it must be for maintaining a nuisance in a public 
street. It may be taken as settled that an unauthorized 
coal-hole in a sidewalk would be a nuisance per se. Irvine 
v. Wood, 51 N. Y., 224, 10 Am. Rep., 603; Robinson v. 
Mills, 65. Pac. Rep. [Mont.], 114. Both of the above 
cases hold, with seeming good reason, that an unsafe and 
improperly secured authorized excavation is as much a 
nuisance as isan unauthorized one. No authority for main- 
taining a coal-hole is pleaded here, and the finding in Mrs. 
Pirner’s case would be conclusive as to its bad condition 
if there was. But can defendant, under the evidence here, 
be claimed to have been conclusively shown to be guilty 
of maintaining it, so that the trial court’s finding other- 
wise must be reversed? The bank had only a sheriff’s 
deed, and the defendant in the foreclosure action was still 
in possession. 

“A party who comes into possession of lands as grantee 
or lessee, with a nuisance already existing on them, 
is not, in general, liable for the continuance of the 
nuisance until his attention has been called to it, and he 
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has been requested to abate it.” Cooley, Torts [1st 
ed.], p. 611, [2d ed.], p. 728. This rule is put upon the 
ground, in the first place, that the purchaser has a right 
to assume, as to other persons, that a right to maintain 
it has been acquired. It is also put on the ground that 
the purchaser ought not to be held liable for consequences 
of which he was ignorant, and which he did not intend. 
Johnson v. Lewis, 18 Conn., 303, 307, 38 Am. Dec., 405. 

It is conceded by plaintiff that such is the general rule, 
but it is urged that it has no application to a public 
nuisance that results in an obstruction to the strects. The 
rule requiring at least notice to the purchaser of the ex- 
istence of a nuisance, before his liahility commences, is 
stated in Pollock on Torts,* without the indication of any 
exception, and based on Penruddock’s Cusc, 5¢ Coke 
[Eag.], 1003. In Cooley, Torts, at the place cited, it is 
said to have no application to cases where a personal duty 
or chligation is cast upon the owner by law, or where the 
nuisance is immediately dangerous to life or health. It 
would seem reasonable to hold that it would not apply 
where the owner’s suffering the nuisance to continue would 
amount to a failure to perform some duty owed to the 
public, or apply to the actual infliction of a wrong. The 
three cases cited and relied upon by plaintiff are of this 
kind. 

Leahan v. Cochran, 60 N. E. Rep. [Mass.], 382, 53 L. 
R. A., 891, 86 Am. St. Rep., 506, is distinctly of this kind. 
Defendant purchased and thereafter occupied a house 
whose gutter discharged water on the sidewalk. The water 
froze, and plaintiff was injured by the ice. The defendant 
was held liable because of a duty to keep obstructions off 
the walk, and no prescriptive right to maintain a danger- 
ous situation there was acquirable by use or purchase. 

Matthews v. Missouri P. R. Co., 26 Mo. App., 75, 81, is 
another case of obstruction in a highway, and liability is 


* 6th ed., p. 416. 
f{ Coke’s reports are cited by parts, not by volumes. 
T17€ Mass., 566. 
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said to result for the same reason to one who was openly 
maintaining the obstruction which caused the injury. De- 
fendant is held, not as owner of the premises, but as “the 
continuer of the nuisance.” 

The case of Morgan v. Illinois & St. Louis Bridge Co., 
17 Fed. Cas., 749, No. 9,892, is cited by plaintiff. The 
liability in the Missouri case is held to result because the 
receiver and the road which he represented, had maintained 
for three years, as lessees of another corporation, a four- 
teen-foot cut in a crowded thoroughfare, without railing or 
protection. It was held that the fact of the ea being 
in such condition when leased was no protection. A duty 
to protect passers against their excavation, arose when 
they commenced to use it. 

These cases are very far from showing a duty on de- 
fendant’s part to protect passers or the city from injury 
because of this coal-hole. 

It seems clear that to bring the defendant within the ex- 
ception to the rule requiring that purchasers have notice 
of the existence of a nuisance to render them Hable, such 
possession and control of these premises as to cast upon it 
the duty of actively providing for the public safety must 
be shown. Such a duty is found and indicated in [rvine 

. Wood, 51 N. Y. 224, 10 Am. Rep., 603, where it is held 
to devolve upon both lar dlord and tenants to see that an 
excavation under the street was made safe for passers. 
The numerous decisions ag to the respective liabilities of 
lessor and lessee in such cases show that the owner's lia- 
bility, where it exists, is not as owner, but as cre- 
ator or continuer of a nuisance. They may be found 
collected and discussed in Plumer v. Harper, 3 N. H., 88, 
14 Am. Dec., 333, or more recently and fully in Wasson v. 
Pettit, 117 N. Y., 118,75 L. R. A., 794, and in the extended 
notes to those cases. Sneh presumption of use and control 
as the three-weeks possession of a sheriff’s deed might 


*The title of this ease in 117 N. Y., is Martin, E.recutor, v. Pettit. 
Elias Wasson, the original plaintiff, died pending the appeal; and, 
upon suggestion of his death, his executor was substituted.—W. F. B. 
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raise, is rebutted by the fact that the foreclosure defend- 
ant was still in possession. 

The liability as owner, which is ‘sought to be established 
by means of the statute before quoted, can not attach. As 
before stated, a right of action accrued in favor of the 
city only when its liability to Mrs. Pirner became fixed. 
This was after the repeal of the statute in question, which 
took place in 1899. The affirmance of Mrs. Pirner’s judg- 
ment was in 1900. The general saving clause in chapter 
88, section 2, Compiled Statutes (Annotated Statutes, 
sec. 6966), relates only to causes of action accruing before 
such repeal. 

The liability under the city ordinance is against the 
person who is “allowed to keep or use” a vault or excava- 
tion beneath the street. As the evidence in this case 
entirely fails to show that defendant kept or used this 
excavation or coal-hole, there can be no liability under 
this ordinance. Indeed, the fact that the excavation and 
coal-hole were outside of the defendant’s lot, and entirely 
on the city’s land, and could not be maintained save with 
the consent of the city, is of itself a sufficient answer to 
any claim against defendant merely as owner of lot 13. 
Doubtless possession, control and use of these premises 
would make defendant responsible for the safety of any 
excavation under the city’s streets, at least to the extent 
of taking all reasonable precaution to make it safe. Was- 
son v. Pettit, 117 N. Y., 118, 5 L. R. A., 794. No such con- 
trol appears here. 

It is recommended that the judgment of the district 
court be affirmed. 


KIRKPATRICK and LoprnerrR, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Marta J. OBBRLENDER, APPELLEE, V. JOSEPH O. BUTCHER 
BT AL, APPELLANTS. 


FILED FEBRUARY 4, 1903. No. 12,439. 
Commissioner’s opinion, Department No. 1. 


1. Trust: PurcHasE MoNEY: CLAIMANT: PARTIAL CONTRIBUTOR: 
ALIQVOT PART OF PreMIsES: IResv_ttTrxnc Trust. The rule that 
no trust arises in land purchased for another’s benefit, unless 
the purchase money is furnished at the time, nor, if the claim- 
ant is a partial contributor, unless there is an agreement that 
he shall have an aliquot part of the premises, is restricted tu 
resulting trusts, and has no application to express trusts or 
those arising by agreement. 


2. Statute of Frauds: CrEstur QuE Trust: PossEssion: TRUST AGREE- 
MENT. The statute of frauds is satisfied where the cestui quc 
trust takes possession of land purchased in pursuance of a trust 
agreement, notwithstanding it is oral. 


3. Possession: Crstur Que Trust: Notice. Such possession on the 
part of the cestui que trust is notice to all the world of his rights 
in the land. 


APPEAL from the district court for Cedar county. Suit 
in equity to enforce a parol trust in certain real estate. 
Heard below before Graves, J. Trust declared. Affirmed. 


NOTA BENE. 


Maria J. Oberlender, as plaintiff, instituted this action 
October 6, 1900, and in her petition alleged that Joseph 
©. Buteher, her son, in the month of October, 1898, acting 
for and on behalf of herself, purchased certain lots in the 
village of Coleridge, Nebraska, for which he agreed on 
behalf of plaintiff to pay the sum of $148.50; that said 
Butcher, acting for the plaintiff, erected a house on said 
lots of the value of 8300; that, while the said house was 
in the course of construction, plaintiff paid said Butcher 
the sum of $400, for the purpose of paying for said land 
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and house; that, when said house was coinpleted, Butcher 
notified plaintiff, who was then in Missouri, that the 
house was ready for her; that, on or about November 1, 
1898, she moved into and occupicd the house, and con- 
tinued to occupy the same till, to wit, August 25, 1900; 
that, upon her arrival at Coleridge, she inquired for her 
deed to the lots and was informed by Butcher that it 
would be produced; that after repeated demands Butcher 
informed her that the title to the lots was in his name, 
when she demanded that he convey the property to her; 
that on the 8th day of January, 1900, Butcher, without the 
consent of plaintiff, conveyed the property to the defend- 
ant Douglas A. Meigs, with full knowledge, on the part 
of the grantee, that the plaintiff was the owner of said 
lots; that, on the 29th day of January, instant, said Doug- 
las A. Meigs and Lottie R. Meigs, his wife, executed a 
mortgage on said premises to the defendant William G. 
Waite for the sum of $300, with the full knowledge, on 
the part of the grantee, of the rights of the plaintiff in 
the premises; that, on the 25th day of August, 1900, said 
Douglas A. Meigs wrongfully aud unlawfully entered into 
possession of said premises, put the plaintiff out of such 
possession, and refuses to surrender possession thereof. 
Then followed an allegation of equitable ownership and 
legal title in trust, closing with a prayer that a trust be 
declared and the mortgage canceled. 

A demurrer was filed by Lottie R. Meigs, which the 
lower court did not pass upon. 

By an answer filed January 9, 1901, defendant Butcher 
admitted the execution and delivery of both the deed and 
the mortgage, but denied the other allegations in plain- 
tiff’s petition; and alleged that on the 22d day of August, 
1898, the plaintiff was in a destitute condition; that her 
health was broken and she had no means by which to 
support herself and family; that she requested the an- 
swering defendant to help her; that he, then and there, 
agreed to help if she would leave her husband and live 
with said defendant; that he would provide a home for 
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her; and that to assure plaintiff of the performance of his 
part of the agreement, he deposited in the Nodaway Bank 
the sum of 8500, subject to her order, which she, then and 
there, accepted, with the express agreement that as soon 
as answering defendant should decide on a location she 
would send this money with which to build a house, and, 
when completed, would leave her husband and live with ~ 
said defendant Butcher; that pursuant to such agreement 
Butcher came to Coleridge, Nebraska, purchased and paid 
from his own money for the property in controversy and 
took the deed therefor in his own name, erected a house 
thereon, which, tegether with the lots, cust over $700; that 
pursuant to said agreement plaintiff sent Butcher $350, 
and on the completion of said house came to Coleridge 
accompanied by her husband, contrary to said agreement; 
that he protested against the husband occupying said 
house and continued to protest until about the month of 
April, 1899, when, on account of the abusive conduct of 
the husband of plaintiff, Butcher was obliged to leave 
said house; that all the time he lived in said house he 
furnished provisions for plaintiff and himself ag he had 
agreed; that he was in actual possession of the premises 
in controversy from the 12th day of September, 1898, to 
the 8th day of January, 1900, and at no time during said 
time was his title or right to the possession of said prem- 
ises questioned, but that plaintiff held out to the public, 
and especially to the said Meigs, that Butcher was the 
absolute owner of the premises, 

To this answer plaintiff filed a motion on January 26, 
1901, wherein the court was asked to strike certain parts 
of said answer which referred to plaintiff leaving her hus- 
band, because said agreement was contrary to public 
policy. Said motion was sustained and leave given to 
file a second amended answer. 

May 14, 1901, Butcher’filed his second amended answer, 
which omitted the allegations stricken by order of court 
from the first amended answer. Douglas A. Meigs alleged 
good faith on his part.—W. F. B. 
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Elberti Ready and Cassius H. Whitney, for appellants: 


Where possession is relied on as notice to purchasers of 
Jand as to equitable claims not of record, it must be so 
open and notorious as to indicate to neighbors who has 
the management. AMubbard v. Kiddo, 87 IIL, 578, 580. 


James C. Robinson and R. J. Millard, contra. 


Losrnerer, C. 


This is a suit in equity to enforce an alleged parol 
trust in certain real estate claimed by plaintiff to have 
been purchased by her son as a home for her. At the time 
the alleged arrangement was first entered into, the son, 
Joseph O. Butcher, one of the appellants, had just attained 
his majority and had received from his father’s estate, 
through his guardian, the sum of $2,175 in cash. The ap- 
pellee, his mother, who after his father’s death had mar- 
ried a second time, was then living at Maryville, Missouri. 
It appears that Joseph had decided to give his mother a 
portion of the money which he had just received, and the 
two went together to the bank, where $500 of it was de- 
posited to the appellee’s credit, Joseph remarking to his 
mother, according to the testimony, “That’s yours for a 
home.” The son’s relations with the stepfather, it seems, 
were not harmonious, and the former claims that the gift 
was made on condition that his mother should leave her 
husband. She denies any conditions, however, and other. 
witnesses who were present say that no such terms were 
mentioned. Shortly after this the son left Missouri and 
came to Coleridge, in this state. It seems to be conceded 
that before leaving it was arranged between himself and 
his mother that he was to select a place for a home for 
her, to be purchased with the $500. She testifies that soon 
after his arrival at Coleridge he wrote her stating 
that he had found a place that he thought would suit, 
and asking her to send $330 or $400. There was 
some other correspondence between the parties, but none 
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of the letters were produced in evidence, having been lost, 
and it does not appear what their contents were. The 
tract selected by the son consisted of about three and one- 
half acres. He testifies that a deed to him for this prop- 
erty was delivered between September 10 and 20, 1898, 
and that he paid for it out of his own money, but it is 
nowhere shown that this deed was recorded. THe also tes- 
tifies that he paid for the materials for building a house 
on this tract, and for the digging of a well, and that he 
built a barn on the premises. The cashier of the Mary- 
ville bank testifies that the appellee obtained from him a 
draft for 3350 on September 16, and appellee says she sent 
this amount to her son. The latter admits that he received 
some money from his mother, but savs it was about the 
middle of Cctoher, after the lot and building materials 
had been paid for. When the house was ready for oc- 
cupancy appellee and her husband came to Coleridge, and 
she testifies that she asked her son for the deed to the 
property on the evening of her arrival, and that he told 
her that her decd was in the bank. She also says that 
she advanced him further sums to pay bills for materials, 
amounting in all to $58.20, and that she settled another 
elaim of this kind by surrenderivg a note which she held 
against the claimant. The son admits that the mother 
asked him fora deed, and says that he refused to give one, 
and told her that the place belonged to him. The parties, 
including the stepfather, occupied the premises jointly 
from the fall of 1898 until the following June, when Jo- 
seph left, unable, as he claimed, to live longer with his 
stepfather. On January 8, 19(¢0, Joseph executed a deed 
to the premises to appellant Meigs for an expressed con- 
sideration of $500, and the latter subsequently mortgaged 
the property to appellant Waite. The petition prayed for 
a cancelation of both deed and mortgage, and that the 
plaintiff might be decreed to be the “real and equitable 
owner of the premises.” After a hearing of the cause, a 
decree was rendered in accordance with the prayer of the 
petition and from this, defendants bring the cause here 
by appeal. 
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Appellants’ main contention is that no trust arose be- 
cause appellee did not send the money before or at thie 
time the property was purchased by her son, and because 
the amount paid by her was not equal to the entire pur- 
chase price, and there was no agreement that she should 
have a specific share, The rules upon which this conten- 
tion is based are applicable to resulting trusts or those 
which arise by implication of law from the presumed in- 
tention of the parties. Counsel on both sides refer to the 
facts of this case as disclosing a resulting trust. But as 
we interpret them they show an express and not a result- 
ing trust, nor, indeed, an implied trust at all. There was 
an express agreement between the parties that the son 
should select a suitable place for his mother’s home, aud 
that the $500 which he had given her should pay the pu- 
chase price. It was af instance where a donor entered 
into an arrangement with his donee by which he becaine 
the trustee of the identical fund which he had just parted 
with as a gift, and the donee became the cestw que trust. 
It is obvious that such a trust is created by act of the 
parties, and is, therefore, express. The rules invoked by 
appellants have no application to express trusts, and the 
authorities on which they rely relate exclusively to re- 
sulting trusts. Perry, Trusts [8d ed.], sec. 182; Pickler 
v, Pickler, 180 Ill., 168; Botsford v. Burr, 2 Johns. Ch. 
[N. Y.], 404, 415; Recd v. Reed, 135 Ill, 482; Lescalcet v. 
Rickner, 16 Ohio C. C, Rep., 461; Graham v. Selbie, 8 8. 
Dak., 604; Fessenden v. Taft, 65 N. H.,39; Logan v. John- 
son, 72 Miss., 185; 2 Pomeroy, Equity Jurisprudence, 1040. 

Another objection to the decree is that the transaction 
is within the statute of frauds. As this is an express 
trust the statute is applicable here, and as the letters 
which passed between the parties were not produced there 
_ was no written evidence of the transaction. But the © 
cestui que trust remitted her money on the strength of it, 
and afterward came from another state and took posses- 
sion of the premises, and this, in the absence of writing, 
is a sufficient performance and execution of the trust to 
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take it out of the statute. 2 Reed, Statute of Frauds, secs. 
889, 890. 

Appellee and her husband were in the possession of the 
premises when appellant Meigs received his deed from the 
son, and also when appellant Waite made the loan and 
took his mortgage. The record shows that Meigs was her 
nearest neighbor, and that Waite’s agent who conducted 
the transaction for him was informed of appellee’s pos- 
session. Under the decisions of this court, therefore, these 
appellants were chargeable with notice, not only of the 
fact that appellee was in possession, but also of her “right, 
title, and interest.” Uhl v. May, 5 Nebr., 157; Scharmun 
vo. Scharman, 38 Nebr., 89; NKuhre v. Rundic, 38 Nebr., 
315; Pleasants v. Blodgett, 39 Nebr., 741, 42 Am. St. Rep., 
624. 

Whether in a proper proceeding Joseph Buicher might 
not be entitled to recover any sum which he has invested 
in the property in excess of that received from his mother 
we do not here determine, because he prays for no suca 
 velief in his answer and there is no satisfactory evidence 
as to just what the property cost. 

Complaint is made concerning certain interlocutory 
rulings in reference to the pleadings, but these can not be 
considered in the absence of a petition in error. The 
questions of fact as to alleged admissions by appellee we 
consider settled by the adverse findings of the court. We 
therefore recommend that the decree be affirmed. 


Hastings and Kigkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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CHARLES McGLAVp v. Mary FITZGERALD, ADMINISTRATRIX 
OF THE ESTATE OF JOHN FITZGERALD, DECDASED, BT AL. 


Firep Fresruary 4, 1903. No. 12,447. 
Commissioner’s opinion, Department No. 1. 


1, Sufficiency of Petition by Creditors Against Administratrix and 
County Judge, Calling for an Accounting and Alleging Col- 
lusion, Fraudulent Payment and Retention of Illegal Fees. 
In an action by a creditor (suing in behalf of all) of an in- 
solvent estate against the administratrix thereof and the 
county judge for an accounting, a petition which alleges col- 
lusion between the defendants, and a fraudulent payment and 
retention of illegal fees to the prejudice of the creditors, is 
sufficient as against a demurrer. 


2. Jurisdiction of District Court: Motion to Rerax Costs: ACTION 
on Bonp: STAaTuTorY PeNaLtTy. The district court is not de- 
prived of jurisdiction in such a case because plaintiff might 
have moved to retax the costs in the county court, or brought 
an action on the bond of the administratrix, or sued to recover 
the statutory penalty for taking illegal fees. 


3. Technical Refusal by Administratrix to Sue. Allegations of col- 
lusion and fraud on the part of such defendants, are sufficient 
to entitle a creditor to bring such an action without showing 
a technical refusal by the administratrix to sue. 


Error from the district court for Lancaster county. 
Action for accounting. Tried below before CornisH, J. 
Reversed. 


John S. Bishop, for plaintiff in error. 


James Manahan and Thomas J. Doyle, for defendant in 
error Mary Fitzgerald. 


Allen W. Field, for defendant in error Samuel T. 
Cochran. 


LOBINGIER, C. 
In the court below plaintiff in error filed a petition 
containing the following averments: 
i Syllabus hy ‘court; ‘catch-words by editor. 
33 
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“1. The plaintiff, who brings this action for himself and 
on behalf of all other creditors of the estate of John Titz- 
gerald, deceased, who may join herein, complains of the 
defendants and alleges that John Fitzgerald, late of said 
county of Lancaster, died intestate on the day of 
December, A. D. 1894, and that the defendant, Mary Fitza- 
gerald, was on the 19th day of February, 1885, duly ap- 
pointed administratrix of the estate of the said John 
Iitzgerald, deceased, by the county court of said Lan- 
caster county, and letters of administration were duly is- 
sued to her as such by said court; that she accepted such 
office and qualified therefor, aud that ever since Marel: 
14, A. D. 1895, she has been and still is the duly ap- 
pointed, qualified and acting administratrix of said es- 
tate. 

“<2. And the plaintiff further alleges that at and prior 
to his death the said John Fitzgerald was indebted to the 
plaintiff; that after the death of said John Fitzgerald and 
within the time fixed by law and allowed by the court for 
that purpose, the plaintiff duly filed his claim against the 
estate of said John Fitzgerald for the amount of said in- 
debtedness, which claim was by said county court of Lan- 
easter county duly allowed on the 2d dav of February, 
1895, in the sum of $1,746.86 and the interest thereon from 
the 1st day of January, 1895, at the rate of seven per cent. 
per annum, whereof the sum of $1,543 is and remains 
wholly due and unpaid, and that the order allowing the 
same is and remains in full force and effect, unmodified, 
unreversed and unappealed from. 

“3. That the claims allowed against said estate and the 
valid and legal claims awaiting adjudication are far in 
excess of the assets and property of said estate; that said 
property and assets are insufficient in value to meet the 
yalid and legal claims of creditors; and that said estate 
is insolvent, and unable to pay its debts in full. 

“4, That the defendant, Samuel T. Cochran, from the 
2d day of January, 1896, up to the 4th dav of January, 
1900, was and ecntinned te be the duly elected, qualified 
and acting judge of said county of Lancaster. 
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“5. That during the terms of office of said defendant 
Cochran as county judge the defendant Mary Fitzgerald, 
as such administratrix, wrongfully, unlawfully and in 
fraud of the creditors of said estate, paid to the said Coch- 
ran, as his pretended costs in the administration proceed- 
ings in said estate in said court [here follow items amount- 
ing to $612.40], which payments were to each of said 
defendants well known to be far in excess of any legal or 
proper costs or charges against said estate in the admin- 
istration thereof in said court and were to the manifest 
injury and wrong of the creditors of said estate and in 
fraud of their rights. 

“6. That in truth and in fact the fees and costs justly 
and lawfully taxable against said estate during the terms 
of office of said defendant Cochran and to him payable 
out of the funds of said estate during said time did not 
and do not exceed the sum of one hundred fifty dollars 
($150). 

“7, That during his said terms of office the said Cochran 
wrongfully, unlawfully and extortionately charged and 
taxed against said estate upon his fee book in said court 
the following items, to wit: [Here follows itemized state- 
ment of fees paid] each of which items, charges and fees 
is without legal warrant, excessive and extortionate, and 
that the several sums paid to the said Cochran by the said 
administratrix as aforesaid were applied to the payment 
of said unlawful, excessive and extortionate fees and 
charges while said estate was and was known to be in- 

solvent, and unable to pay its debts in full, to the prejudice 
of the creditors of said estate, among whom such sums 
ought to have been divided, and in fraud of their rights. 

“8 That said several sums so paid upon said unlawful, 
excessive and extortionate charges were in equity the 
money of creditors of said estate, and were diverted and 
paid to said Cochran by said Mary Fitzgerald as admin- 
istratrix of said estate wrongfully, without authority of 
law, and in fraud of creditors, and that said administra- 
trix has wrongfully, and to the prejudice of and in frand 
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of the creditors of said estate, acquiesced in said unlawful, 
fraudulent and excessive charges and has taken and is 
taking no steps whatever to recover said sums for said 
estate and for the hencfit of creditors thereof. 

“9, And the plaintiff further alleges that no part of 
such moneys paid to and received by said Cochran by said 
administratrix as aforesaid were by said Cochran paid 
over to or (urned into the treasury of said county of Lan- 
caster, but were and are by him kept and retained.” 

The prayer was for an accounting, for the restoration 
and distribution of the amount improperly paid as fees, 
and for general relief. 

To this petition each defendant interposed a demurrer 
for want of jurisdiction and for insufficiency, and, these 
being sustained, plaintiff elected to stand on his petition 
and has brought the case here on error, presenting the 
sole question as to the correctness of the ruling by which 
the demurrers were sustained. 

Defendants in error contend that plaintiff had an ade- 
quate remedy by a motion to retax costs in the county 
court, and that this excludes the jurisdiction of equity. 
The rule announced in the cases relied on is summarized 
in Haskell v. Valley Cownty, 41 Nebr., 234, 238, as fol- 
lows: “In order for this court to review a judgment for 
costs the party against whom the judgment is rendered 
must file a motion in the district court to retax the costs 
and then come here from the ruling of the court upon 
such motion.” In other words, where a party is merely 
seeking a different ruling as to the taxation of costs in 
an appellate court, he must lay a foundation by a motion 
of this kind. But we do not find it anywhere held that 
such a motion is a condition precedent to an action to 
recover back money illegally exacted as costs. Neither 
does it seem to us to take the place of such an action nor 
to have been so intended. Such a motion is no doubt 
sufficient where the costs have been taxed but not actually 
paid, or where the taxing officer stands ready to refund 
them providing the taxation be changed. But we are 
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unable to see how it could reach a case like this, where, 
as is alleged, the costs have not only been paid, but the 
official who taxed and collected them refuses to refund. 
Plaintiff might have moved for a retaxation in the county 
court and upon this basis obtained one in the district 
court, and still have been, as regards the recovery of the 
money, in no better plight than when he started. A 
remedy which will deprive equity of jurisdiction must be 
as “practical and efficient” as that which equity affords. 
Taylor v. Ainsworth, 49 Nebr., 696; Sherwin v. Gaghagen, 
39 Nebr., 238. This can not be said of a remedy which 
forces a suitor to seek ultimate relief in another action, 
as is the case where an official refuses, after a motion to 
retax, to refund fees illegally collected. The petition al- 
leges that defendant Cochran has fraudulently misap- 
propriated this money, and that his taxation of costs was 
to him “well known to be far in excess of any legal or 
proper costs or charges.” A motion to retax costs be- 
fore such an official could hardly be more than a vain and 
fruitless proceeding. 

It is also contended that under the averments of the 
petition the administratrix is liable on her bond, and that 
as there is no allegation that either she or her sureties are 
insolvent, an action on the bond would afford an adequate 
remedy. We may presume that this bond complied with 
sections 164 and 179 of chapter 23 of the Compiled 
Statutes (Annotated Statutes, secs. 5029, 5044), and that 
it bound the administratrix “to administer according 
to law * * * all * * * goods, chattels, rights, 
credits, and estate,” which have come into her possession. 
Assuming that the acts complained of would constitute a 
breach of this condition (they certainly would not fall 
within any of the other conditions prescribed in the 
statute), it still remains true that an action on this bond 
is a statutory remedy cumulative to and not exclusive of 
others. Coney v. Williams, 9 Mass., 114. 

AS was said in McNab v. Heald, 41 Til., 326, 330: “The 
rule is well recognized, that, where equity has jurisdic- 
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tion, and an act of the legislature confers like jurisdic- 
tion on a court of law, it then becomes concurrent in the 
two courts. Jurisdiction having once vested in a court 
of equity, it remains there until the legislature shall abol- 
ish or limit its exercise; as, without some positive act, the 
reasonable inference is, that it is the legislative pleasure 
that the jurisdiction shall remain upon its old founda- 
tions. Story’s Equity, sec. 64, 7, Even where courts of 
law have been vested by legislative enactment with equi- 
table jurisdiction, unless there are prohibitory or restric- 
tive words employed, the uniform interpretation is, that 
they confer concurrent and not exclusive remedial author- 
ity.” 

We have been cited to no case, and we have found none, 
where equity was held to be ousted of jurisdiction over 
an administrator merely because an action on his bond 
would lie. For similar reasons a resort to equity is not 
excluded by the remedy provided by section 34 of chapter 
28 of the Compiled Statutes (Annotated Statutes, sec. 
9060) in the form of a qui-tam action. This is likewise 
cumulative (12 Am. & Eng. Ency. Law [2d ed.], 587), 
and would, moreover, require a separate action by each 
of the creditors in whose behalf this proceeding is brought, 
and that against the county judge alone. It was to pre- 
vent the necessity of this, and to determine the rights of 
all creditors in one proceeding, that chancery originally 
took jurisdiction of administration suits. As was said in 
Thompson v. Brown, 4 Johns. Ch. [N. Y.], *619, #6381: “A 
creditor has a right to come here for a discovery of as- 
sets. This is a settled and necessary right. * * * He 
shall be decreed satisfaction here for his debt, and this 
upon the ground of preventing multiplicity of suits.” 

The present state of law as regards the jurisdiction of 
equity in cases of this kind has been summarized as fol- 
lows: “In the United States there are two lines of de 
cisions in regard to the jurisdiction of equity over ac- 
counts of executors and administrators. In some states it 
is held that the ancient jurisdiction of courts of equity is 
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not divested by the statutes which confer similar jurisdic- 
tion on the courts of probate, but that such statutes 
merely give the courts of probate concurrent jurisdiction 
with courts of equity, leaving it to the moving party to 
proceed in either court at his option. In other states it is 
held that the jurisdiction given by statute to the courts of 
probate is exclusive, and that equity can take cognizance of 
the matter only when some special ground of equitable in- 
terference exists.” 11 Am. & Eng. Ency. Law [2d ed.], 
1191, where the authorities on each phase of the proposi- 
tion are set out. 

The cases relied on by defendants in error are from 
states which belong to the second class above mentioned. 
But even there the right of equity to interfere is recognized 
“when some special ground exists.” The petition alleges 
that the defendant county judge fraudulently taxed and 
collected the fees in question, and that in this the admin- 
istratvix acquiesced—in effect, a collusion between these 
parties. Now, fraud has always been a “special ground”’ . 
of interference, regardless of other remedies. “It is ob- 
jected that complainant had ample remedy at law; and 
this is probably true. There has nevertheless always been 
a concurrent remedy in equity cases of fraud.” Wyckoff 
v. Victor Sewing Machine Co., 48 Mich., 309, 312. See, 
also, Wright v. Hake, 38 Mich., 525, 582; Tompkins v. 
Hollister, 60 Mich., 470, 479; McKinney v. Curtiss, 60 
Mich., 611, 620. Again, “chancery always has jurisdic- 
tion to enforce a trust.” Coates v. Woodworth, 13 M1. 
654, 659. Indeed, a trust can not be enforced elsewhere 
than in a court of equity. Bartlett v. Dimond, 14 M. & W. 
[Eng.], 49. Ames, Cases on Trusts [2d ed.], 37, and 
cases cited in notes. 

The defendant admministratrix is a trustee (Mahar 
v. O’Hara, 4 Gilm. [Tll.], 424, 428), and the moneys belong- 
ing to the estate constitute a trust fund. Ewing v. Maury, 
3 Lea [Tenn.], 381. “In equity, the assets which thus pass 
into the hands of an executor are treated as a trust fund, 
and held by him for the benefit of all persons interested 
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therein, according to their relative priorities, privileges 
and equities. 1 Story, Equity Tuvisprudence, see. 579. 
And whenever it is nade to appear that there has been a 
misapplication of any portion of such trust fund, and it 
can be clearly traced into the hands of any person affected 
with notice of such misapplication, the trust will be held 
at once to attach in favor of the person who has been 
wronged. Idem., sec. 581.” Blake v. Chambers, 4 Nebr., 
90, 94. Moreover, it must be remembered that our in- 
quiry is not limited to the question whether this petition 
sets forth ground for relief in equity. The court in which 
this proceeding was brought is not exclusively a court 
of equity; neither is it a court of law. It is a court of 
general jurisdiction, endowed by the state constitution 
with both common-law and equity powers. It had juris- 
diction, therefore, to hear this cause whether legal or 
equitable, and to award relief accordingly. “The district 
courts are courts of general legal and equitable jurisdic- 
tion; no forms of action are recognized, and the court has 
power to administer either legal or equitable relief ac- 
cording as the pleadings warrant and the proof requires.” 
Kirkwood v. First Nat. Bank of Hastings, 40 Nebr., 484, 
241, R. A., 444, 42 Am. St. Rep., 683. 

It is urged that the administratrix is the proper party 
to bring this action and that the petition alleges no re- 
fusal on her part. Jt does allege, however, that the ad- 
ministratrix has paid this money “wrongfully, unlawfully 
and in fraud of creditors”; that she has acquiesced in the 
exeessive charges, “and has taken and is taking no steps 
whatever to recover said sums.” As against a demurrer, 
we think this amounts to a charge of collusion and shows 
that the position of the administratrix is antagonistic to 
the interests of the creditors. “It is equally well settled 
that where such parties [administrators] are either in 
collusion with one holding property alleged to have been 
fraudulently transferred, or where, as in this case, it is 
actually claimed by them, or the trustee unreasonably re- 
fuses to sue, the creditors or other persons interested may 
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themselves bring an action for, or reclaim the property 
fraudulently transferred, making the transferees and the 
trustees parties.” Harvey v. McDonnell, 113 N. Y., 526, 
531. 

It is also claimed that the petition fails to show that 
the defendant Cochran did not comply with the provisions 
of section 42 of chapter 28 of the Compiled Statutes (An- 
notated Statutes, sec. 9069), requiring him to pay the ex- 
cess of fees into the county treasury, and that it must now 
be presumed that the county, and not the defendant, holds 
the money here sought to be recovered. But on referring 
to paragraph 9 of the petition it will be seen that plaintiff 
has distinctly alleged that no part of this money has ever 
been paid to the county, but is kept and retained by 
Cochran. In the face of this we can not presume that 
Cochran paid over other money in place of that which he 
holds, nor do we see how it would avail him if such a 
presumption could be entertained. 

Whether all the averments of this petition can be main- 
tained upon a hearing, is quite another question and one 
which does not now concern us; but assuming, as we must 
here, that they are true, we reach the conclusion that the 
petition is sufficient as against these demurrers, and we 
accordingly recommend that the judgment be reversed. 


HASTINGS and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND RPMANDED. 
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LORENZO V. MORSH ET AL., APPELLEES, V. Crry oF OMAHA 
BT AL, APPELLANTS. 


Fivep Fesrvary 4, 1903. No. 12,153. 
Commissioner’s opinion, Department No. 1. 


1. Special Assessment: PETITION: FooT-FRONTAGE: VALID Levy: RE- 
PAVING: INJUNCTION. Under the provisions of section 110, 
chapter 12a, Compiled Statutes, 1897, a petition signed by the 
owners of a majority of the foot-frontage is requisite to a valid 
levy of a special assessment against property specially bene- 
fited to pay for repaving, and the collection or enforcement of 
such special assessment, will he enjoined where it docs not ap- 
pear that a petition so signed was first obtained. 


2, Insufficiency of Petition. Petition for repaving in case at bar ex- 
amined, and held not signed by owners of a majority of the 
foot-frontage. 


3. Assessment: STATUTORY Provisions. Statutory provisions author- 
izing assessments of special taxes against property benefited 
by public improvements, are to be strictly construed, and it 
must affirmatively appear that the taxing authorities have 
taken all steps which the law makes jurisdictional; the failure 
of the record to show such proceedings, will not be aided by 
presuniptions. 


4. Laches: EstopprLt. One who has not been guilty of laches, will 
not be estopped to object to the payment of a special assess- 
ment which is void for want of jurisdiction in the taxing au- 
thorities to make the assessment. 


5, Repavement of Street: Prtirion: STATUTORY PROVISION: IncUM- 
BRANCE: CONVEYANCE. A petition asking for the repavement 
of a street does not come within the provisions of section 
4, chapter 36, Compiled Statutes, 1901, as being an incum- 
brance or conveyance of land, and where the owner in fee 
signs such petition the land will be bound thereby without the 
signature of his wife. MeLain v. Maricle, 60 Nebr., 353, followed. 


6. Corporation as Petitioner: UNAUTHORIZED SicNaTure. The presi- 
dent or secretary of a corporation, either singly or jointly, can 
not bind the corporate property by signing tbe corporate name 
to a petition asking for a street improvement without being 
specially authorized. 


7. Repaving Street: ABUTTING OWNERS: OrnpDINANCE: TuHirTy Days: 
AssressuentT. A statute authorizing the city council to repave 


Syllabus by court; catch-words by editor. 
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streets under certain conditions, provided that the abutting 
property owners should have thirty days from the date of ap- 
proval and publication of an ordinuuce declaring such improve- 
ment necessary within which to designate the paving material. 
No other reference was made in the statute to such ordinance 
declaring the improvement necessary. The property owners 
were given thirty days from the publication of a certain ordi- 
nance within which to designate the paving material. Held, 
That the failure of the council to pass and publish an ordinance 
declaring the improvement necessary would not invalidate the 
assessment, 

8. Unconstitutional Law: DETERMINATION UNNECESSARY. ‘The appel- 
late court will not pronounce a statute unconstitutional and 
void where a determination of the case does not require that 
the constitutionality of the statute be determined. 


9. Notice. Notice of the sitting of the board of equalization ex- 
amined, and held to comply with the requirements of the 
statute. . 


10. Special Assessment. The only foundation fur special assess- 
ments rests in the special benefits conferred upon the property 
assessed, and, therefore, the frontage rule per foot can not be 
adopted unless the benefits are equal and uniform. 


j1. Assessment: SPEcIAL BENEFITS: Foot-FrRontace; REview: Iy- 
JUNCTION. Under the provisions of section 161, chapter 12a, 
Compiled Statutes, 1897, the council, before assessing property 
for special benefits, according to the rule per foot-frontage, 
must find that the benefits accruing thereto are equal and 
uniform. However, where the council fails so to find, a tax- 
payer with notice, dissatisfied with the rule per foot-frontage 
adopted, should cause such action to be reviewed, and on 
failure so to do he will not, in a proceeding to enjoin the col- 
lection of such tax, be heard to say that the tax is void. 


12. Special Assessment: MATTERS TO BE CONSIDERED IN THE PREMISES. 
Where it attirmatively appears of record that the council in 
levying the special assessment took into consideration the ques- 
tion of the extent of the benefits, and, preliminary to the levy, 
formally and specifically found that each parcel of land is 
specially benefited to an amount equal to the tax assessed 
against it, it is immaterial that each parcel has been assessed 
an equal amount per front foot, as a finding that the benefits 
are equal and uniform need not be in the exact language of 
the statute. 


Apres from the district court for Douglas county. 
Injunction. Facts appear in opinion. Heard below be- 
fore Faworrt, J. Judgment for plaintiffs. Affirmed. 
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Kirkpatrick, C. 


This is a proceeding in equity brought by Lorenzo V. 
Morse and other taxpayers against the city of Omaha and 
Albert G. Edwards, as city treasurer, to enjoin the de- 
fendants from collecting or attempting to collect certain 
special taxes and assessments, and for a decree holding 
such taxes void and a clond on the petitioners’ title, and 
praving for a perpetual injunction, and for a decree re 
moving the cloud from the title to their real estate because 
of the void taxes and assessments complained of. Trial 
was had which resulted in findings by the trial court of all 
the issues in favor of the petitioners, and a decree en- 
joining the city and its officers from collecting or attempt- 
ing to collect such taxes, and removing the cloud created 
by such special taxes and assessments from the title to 
petitioners’ lands. From this decree the cause is brought 
to this court upon appeal by the city of Omaha and its 
treasurer. 

Very many questions are presented by the record and 
ably argued by opposing counsel. Section 110, chapter 
12a, Compiled Statutes, 1897,* the charter for cities of the 
metropolitan class, among other things, contains the fol- 
lowing provision: ‘No repaving shall be ordered except 
upon the petition of the owners of a majority of the tax- 
able front feet in any improvement district.” It is dis- 
closed by the record that street improvement district No. 
617 was created by ordinance in the city of Omaha, and 
a petition was duly presented to the city council praying 
for the repaving of the streets in said district, which pe 
tition purported to contain the signatures of the owners 
of more than a majority of the taxable front feet within 
the paving district. The first contention of the petitioners 

* As amended, Cobbey’s Annotated Statutes, sec. 7562, 


Vou. 67] JANUARY TERM, 19083. 429 


Morse v. City of Omaha, 


in the trial court, was that the petition which was pre- 
sented to and acted upon by the city council did not in fact 
contain the names of the owners of a majority* of the front 
feet; and the trial court so found. In answer to this con- 
tention and the finding of the trial court, it is urged by 
appellants in this case, first, that the petition upon which 
the city council acted being regular upon its face, pur- 
porting to contain the requisite signers, and the repaving 
having been done, the sufficiency of the petition can not 
now be attacked collaterally in an action like this; and 
second, that the petition did, in fact, contain the names 
of the owners of a majority* of the foot-frontage within 
the district. 

The correct determination of the first question must 
depend upon whether a petition in fact containing the 
signatures of the owners of a majority of the taxable front 
feet is a jurisdictional prerequisite to valid action by the 
council in making the assessment. It may, in the first 
place, be remarked that the rule firmly established in this 
state by a long line of decisions is that statutory pro- 
visions authorizing the levy and collection of special as- 
sessments shall be strictly construed, and that the record 
of such proceedings must on its face affirmatively show 
a compliance with all the conditions made necessary by 
the statute to a valid exercise of the taxing power. In 
discussing this principle, IRVINE, C., in Hutchinson v. City 
of Omaha, 52 Nebr., 345, 349, expressing an individual 
opinion, said: “Such grants of power hold out temptations 
and opportunities for the confiscation of property to such 
an extent that the protection of property rights demands 
that they should receive the very strictest construcion, and 
that the courts should be insistent that the procecdings 
should be of the utmost regularity.” Again, in Batty v. 
City of Hastings, 63 Nebr., 26, it was said (p. 32): “It 
is the settled construction of the statutes of this state 


* This use of the word majority is a solecism, but it occurs in the 
statute.—W. F. B. 


430 NEBRASKA REPORTS. [ Vou. 67 


Morse v. City of Omaha, 


relating to municipal corporations that the several steps 
required to be taken in assessing the cost of public im- 
provements against property benefited must be construed 
strictly.” Ifedland v. Linton, 60 Nebr., 249; Grant v. Bar- 
tholomew, 58 Nebr., 839; Smith v. City of Omaha, 49 
Nebr., 883; Harmon v. City of Omaha, 53 Nebr., 164. 
Keeping in mind the principle referred to, we wil! pro- 
ceed to an examination of the question presented. Irom 
a reading of the language quoted, it is clear the act con- 
tains a positive prohibition against the city council taking 
any steps to repave a street in the absence of a. petition 
signed by the owners of a majority of the taxable front 
feet in any improvenient district. We are at a loss to see 
how the prohibition could have been couched in language 
stronger or more imperative. Every step taken by the 
council towards repaving, if taken in the absence of the 
petition designated by this act, is unlawful, and we are 
unable to see how the action of the conncil taking property 
in this manner could be said to be the taking of private 
property for a public purpose by due process of law. 
Judge Cooley, in his work on Taxation [2d ed.], page 
656, in construing provisions identical with that involved 
herein, says: “Their legislative action, if properly taken, 
is conclusive of the propriety of the proposed improve- 
ment, and of the benefits that will result, if it covers that 
subject, but it will not conclude as to the preliminary 
conditions to any action at all; such, for example,as * * 
that the particular improvement shall be petitioned for 
or assented to by a majority or some other defined propor- 
tion of the parties concerned. This last provision is 
_ justly regarded as of very great importance, and a failure 
to observe it will be fatal at any stage in the proceedings. 
And any decision or certificate of the proper authorities. 
that the requisite application or consent had been made, 
would not be conclusive, but might be disproved.” 
In 2 Dillon, Municipal Corporations, section 800, in dis- 
cussing this question, it is said: “Where the power to 
pave or to improve depends upon the assent or petition 
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of a given number or proportion of the proprietors to be 
affected, this fact is jurisdictional, and the finding of the 
city authorities or council that the requisite number had 
assented or petitioned is not, in the absence of legislative 
provision to that effect, conclusive; the want of such 
assent makes the whole proceeding void, and the non- 
assent may be shown as a defense to an action to collect 
the assessnent, or may, it has been held, be made the basis 
for a bill in equity to restrain a sale of the owner’s prop- 
erty to pay it.” 

In the statute under consideration there is an entire 
absence of any provision tending to make the action of 
the city council in passing upon the petition final and 
conclusive. 

Mulligan v. Smith, 59 Cal., 206, is a leading case upon 
this question. There it is said (p. 229): ‘When, there- 
fore, the legislature prescribed that a petition from the 
owners of a majority in frontage of the property to be 
charged with the cost of the improvement was necessary 
to set the machinery of the statute in motion, no step 
could be taken under the provisions of the statute, until 
the requisite petition was presented. It was the first au- 
thorized movement to be made in the opening of the ave- 
nue. When taken, officers who were to constitute and 
organize a board of public works were authorized to or- 
ganize. Until it was taken, they had no such authority. 
They could not legally act at all; or if they acted, their 
proceedings would be unauthorized and void. The pre- 
sentation of the petition required by statute, was therefore 
essential. It was, as other courts, in construing similar 
statutes, have expressed it, a jurisdictional fact, that may 
not be presumed or inferred, upon which rested all the 
subsequent proceedings authorized by the statute.” 

In Ogden City v. Armstrong, 168 U. S., 224, 18 Sup. Ct. 
Rep., 98, 42 L. Ed., 444, the supreme court of the United 
States, quoting Mulligan v. Smith with’ approval, said 
(p. 285): “We agree with the court below in thinking 
that no jurisdiction vested in the city council to make an 
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assessment or to levy a tax for such an improvement, 
until and unless the assent of the requisite proportion of 
the owners of the property to be affected had been ob- 
tained, and that the action of the city council in finding 
the fact of such assent was not conclusive as against those 
who duly protested. The fact of consent, by the requisite 
number, in this case to be manifested by failure to object. 
is jurisdictional, and in the nature of a condition pre- 
cedent to the exercise of the power.” 

The same doctrine is announced in Sharp v. Speir, 4 
Hill [N. Y.], 76, where it is said (p. 88) : “Defendant in- 
sists that the petition conferred jurisdictiou ou the trus- 
tees * * * provided they should judge that a ma- 
jority of the persons intended to be benefited had signed; 
that, by granting the petition and proceeding with the 
work, the trustees adjudicated upon the question, and de- 
termined that a majority had petitioned; and that this 
judgment of the trustees is conclusive upon all persons so 
long as it remains unreversed. It is impossible to main- 
tain that in this matter the trustees were sitting as a court 
of justice, with power to conclude any one by their de 
termination. True, they were called upon to decide for 
themselves whether a case had arisen in which it was 
proper for them to act, but they acted at their peril. They 
could not make the occasion by resolving that it existed. 
They had power to proceed if a majority petitioned, but 
without such petition they had no authority whatever. 
They could not create the power by resolving that they 
had it,”—citing Graves v. Otis, 2 Hill [N. Y.], 466. 

In Auditor General v. Fisher, 47 N. W. Rep. [Mich.], 
574, it is said: “The determination of a township board 
that a majority of the property holders have signed a 
petition for alocal improvement is not conclusive, and, 
in the absence of statutory provisions to the contrary, 
the question may be investigated in a collateral proceed- 
ing.” 

As sustaining the rule, the following cases may be 
cited: Miller v. City of Amsterdam, 149 N. Y., 288; Vil- 
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lage of Hammond v. Leavitt, 181 Ill, 416; Kline v. City 
of Tacoma, 11 Wash., 193, 39 Pac. Rep., 4538; Kahn v. 
Board of Supervisors, 79 Cal., 388; Corry v. Gaynor, 22 
Ohio St., 584; Allen v. City of Portland, 35 Ore., 420. 

This court, in considering charter provisions like that 
involved herein, has many times said that the number of 
signers to the petition made necessary by statute was 
jurisdictional, although the question seems not in each 
case to have arisen in a collateral attack. Harmon v. 
City of Omaha, 53 Nebr., 164; Horbach v. City of Omaha, 
54 Nebr., 83, 88; Leavitt v. Bell, 55 Nebr., 57; Grant v. 
Bartholomew, 58 Nebr., 839; City of Beatrice v. Brethren 
Church of Beatrice, 41 Nebr., 358, 362; State v. Birk- 
hauser, 37 Nebr., 521. 

From an examination of the authorities upon the ques- 
tion we are of the opinion that the great weight of au- 
thority as well as right reason support the conclusion 
which we have reached, that is, that the pctition with the 
number of signers required by statute is jurisdictional 
to the right of the council under an ordinance to repave a 
street; and that, being jurisdictional, it follows that the 
action of the city council, when not supported by such a 
petition, may be collaterally attacked. We are aware 
that courts whose decisions are entitled to great respect 
hold to a doctrine opposed to the conclusion which we 
have reached. This is particularly true of the state of 
Indiana, which in several instances seems to have passed 
upon the question, reaching the conclusion that the action 
of the council based upon a petition which was sufficient 
upon its face, was not subject to collateral attack. Board 
of Commissioners of Lawrence County v. Hall, 70 Ind., 
469; Faris v. Reynolds, 70 Ind., 359. But a careful ex- 
amination of these decisions has led us to the conviction 
that they can not be considered as authority upon the 
question here presented, involving, as they do, largely 
political, rather than property rights. 

In Lincoln St. R. Co. v. City of Lincoln, 61 Nebr., 109, 
146, cited as authority in support of the contention of 

34 
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appellants herein, a ruling upon the question under con- 
sideration was not necessary to a determination, and the 
discussion thereof must be held to be rather the individual 
expressions of the writer of that opinion, than the de- 
termination of this court. While we concede that there 
is some merit in the contention of the city of Omaha, ap- 
pellant, that a taxpayer should not be permitted to stand 
by while valuable improvements are in progress redound- 
ing to the benefit of his property, and then, when ealled 
upon to pay his share of the expense, be heard to object 
that the council in its action had no jurisdiction, we can 
not Say that even such conduct, if free from laches, estops 
him. Every man has a right to assume that the public 
officers will do their duty and observe the Jaw. If he is 
to be charged with notice of what the law contains, he 
may well be permitted to assume that the city council will 
not proceed with an improvement without observing the 
law. The law does not make it incumbent upon him, in 
order to preserve his rights, to protest against an improve- 
ment, or to make inquiry whether the council has com- 
plied with statutory prescriptions, but it does, in our 
opinion, very clearly and in mandatory tones, enjoin upon 
the council to proceed only upon a petition signed by those 
owning a certain definite proportion of the foot-frontage. 
While it is true that he who objects to an assessment to 
pay for accomplished improvements presumably benefiting 
his property may not always be deserving of unalloyed 
sympathy, we think that, under a statute such as this, to 
hold him estopped, as a general rule, from basing an ob- 
jection on the sufficiency of the petition at any stage of 
the proceedings, would result more often in hardship and 
injustice than would a rule, in our opinion wholly in 
harmony with the statute as well as the authorities, that 
the council, in making the improvement, acts at its peril. 
The law under which the council acts is plain. The work 
undertaken by it is of vast importance. Every circum- 
stance is calculated to put the authorities upon their 
guard. Their conduct in the premises is fraught with the 


VOL. 67] JANUARY TERM, 1903. 435 


Morse v. City of Omaha, 


possibility of great hardship. The system of special as- 
sessments for local iinprovements, at its best, is not per- 
fect. Even where the owners of a majority of the foot- 
frontage have united in a valid petition, and the council 
has plenary power to proceed, the dissenting owners might 
still be‘able to make out a moral case of hardship. But 
any grievance they might have in such case must, in the 
nature of things, be an incident to the steady development 
of metropolitan life among a progressive people. Never- 
theless, the owner, whose peculiar knowledge of his own 
affairs and the status of his property has led him to the 
' conviction that the improvement would not be beneficial 
to him, if obliged to pay therefor, has the guaranty of the 
statute that the council can not take valid action binding 
upon him, until at least a majority of the foot-frontage is 
represented upon the petition, and upon this guaranty 
we think he should in a case such as this be permitted to 
rely. A/ulligan v. Smith, 59 Cal., 206; Cooley, Taxation,* 
p. 573; Harmon v. City of Omaha, 53 Nebr., 164. 

It is next contended on behalf of the city that, even if 
the action of the city council was subject to examination 
in a collateral proceeding, in the case at bar the evidence 
discloses that the petition was signed by the requisite 
number of the abutting property owners. It is alleged in 
. the petition and found by the trial court that G. N. Olay- 
ton, who signed as owner of lot 28, Adolph Bowman, who 
signed as owner of lot 15, and A. W. Griffen, who signed 
as owner of lot 14, were each, at the time of the signing 
of the petition, married men, who were occupying the 
several lots named with their families as homesteads. 
The evidence to sustain the finding of the trial court, is 
meagre, but we will assume its sufficiency for the purposes 
of this decision. It is contended on behalf of the peti- 
tioners that the petition would be invalid as to these three 
described lots unless duly signed by the wives of the sev- 
eral owners named. Counsel cite section 4, chapter 36, 
Compiled Statutes, 1901 (Annotated Statutes, sec. 6203), 
as decisive of the question, to the effect that no conveyance 

* 1st ed. 
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or incumbrance of a homestead is valid, unless in its execu- 
tion and acknowledgement both husband and wife join. 
We are clearly of the opinion that the signing of a peti- 
tion for a street improvement is not a conveyance or in- 
cumbrance within the meaning of the section quoted. 
When the special tax or assessment ripens into an incum- 
brance, which it probably does, it is because of the action 
of the city council and taxing officers acting in accordance 
with the laws authorizing the assessment. While, as we 
have heretofore found, a petition signed properly is a 
jurisdictional prerequisite, it is not in any sense an in- 
cumbrance or a conveyance in iiself. The nature of the 
interest of the wife in the homestead, the fee to which is 
in the husband, is discussed fully by this court in McLain 
v. Maricle, 60 Nebr., 353, Hotcoms, J., speaking for the 
court. We are satisfied with the views therein expressed, 
and are of the opinion that the judgment of the trial 
court in this respect is wrong, and can not be sustained. 

It is next urged by appellees in support of the judgment 
that even if it should be found that it was not necessary 
to the validity of the signatures of the persons named, 
who were occupying lots with their families as homesteads, 
that the wives should sign the petition, and admitting 
that the petition was sufficient as to those names, yet 
from the evidence the court was justified in finding that 
the petition respecting the names of the other signers 
was insufficient. It is disclosed that the total foot- 
frontage on the street being repaved was 1,563.8 feet, one- 
half of which would be 781.9. It appears that the name 
of Mary Larson, owning lot 32, representing 32 feet, was 
signed by her husband, and not in her presence, and with- 
out her knowledge or consent. The testimony also shows 
that W. C. Janes, who signed for lot 20, representing 64 
feet, was not the owner of record of that lot, but that the 
title to the same stood in the name of Annie Janes, his 
wife. The testimony shows that Frank D. Brown signed 
as owner of lot 27, representing 64 feet, while in fact that 
lot was owned jointly by himself and G. N. Clayton, and 
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his signature should have been counted only for 32 feet. 
Deducting the foot-frontage of the persons named from 
the petition, the frontage properly signed would be re- 
duced by 128 feet, and after this deduction the petition is 
insufficient. Again, it is disclosed by the evidence that 
the name of the Omaha Security Company, a corpora- 
tion, shown to be the owner of lot 16, signing for 64 
feet, was signed to the petition by Thomas Brennan, presi- 
dent. I*rom the articles of incorporation of the company 
it appears that its business was to be transacted by a 
board of directors, and that no action was taken by this 
board regarding the improvement in question, and the 
president was never authorized to sign the petition. In 
fact, the board had no knowledge that the petition was 

*signed. The president testified that he signed the name 
of his corporation upon his own responsibility, without 
consultation with any of the directors. The rule seems 
to be settled that the president and secretary of a corpora- 
tion, whether acting singly or jointly, are without power 
to bind the corporation by signing a petition for a street 
improvement, unless specially authorized so to do by the 
board of directors. Mulligan v. Smith, supra; Liebman v. 
City of San Francisco, 24 Fed. Rep., 705, 706; Minor v. 
Board of Control of the City of Hamilton, 10 Ohio C. C. 
Rep., 4. It is therefore very clear that the finding of the 
trial court that the petition in this respect was insufficient 
is fully sustained by the evidence. : 

The determination of this case might well be rested on 
what has been said, but counsel have devoted much of 
their briefs and oral argument to a discussion of some 
other questions of considerable importance, and they will 
be given brief consideration. It is contended by appellees 
that the assessment is invalid because of the failure of the 
council to pass an ordinance declaring the improvement 
contemplated necessary. This contention is based upon 
the following portion of section 110, chapter 12a, Com- 
piled Statutes, 1897 (as amended, Annotated Statutes, sec. 
7562): “And whenever any of the improvements herein 
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named * * shall be declared necessary by the mayor and 
city council, and an improvement: district shall have been 
created, then it shall be the duty of the mayor and council 
to give the property owners within such district thirty 
days from the date of approval and publication of the 
ordinance declaring such improvement necessary, to desig- 
nate by petition the material to be used in the paving of 
the streets,” ete. It is apparent from a reading of this por- 
tion of the section, which appears to have been added as 
an amendment in 1897, that the legislature assumed that 
one of the required steps to be taken by the council pre- 
liminary to the making of the improvement was the pas- 
sage of an ordinance declaring the improvement nécessary. 
It seems to have been the theory of the law-framers that 
the abutting owners, required to pay for the improvement, . 
should be given a choice in the matter of material. The 
provision quoted clearly provides for this option in the 
abutting owner. However, it was necessary to fix a limit 
of time within which the choice should be made. Accord- 
ingly, the provision says that this time shall extend for 
thirty days after the date of approval and publication of a 
certain ordinance, viz., “the ordinance declaring such im- 
provement necessary.” The situation seems to be as if the 
legislature, intending to provide that the abutting owners 
shall have the selection of the material, and intending to 
limit the period within which they shall be obliged to 
express their preference, had prescribed that limit by 
commencing with the date of a certain ordinance, pre- 
sumably alveady provided for, and designating that or- 
dinance as the one declaring the necessity of the improve- 
ment. In the provision for a petition of the abutting 
owners, the legislature has spoken clearly and in manda- 
tory tones. So also with the provision regarding the 
status of the intersection fund. There is no difficulty 
under the authorities and this statute to hold these pro- 
visions jurisdictional. But when we come to a considera- 
tion of the point raised by appellees as to the ordinance 
declaring the improvement necessary, reference to which 
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is made for the first time in a portion of the statute 
clearly intended to govern in the matter of designating the 
material, while we have given the matter careful consid- 
eration, we can not see that the legislature has said that 
the passage, approval and publication of an ordinance 
declaring the work necessary is one of the prerequisite 
steps to a valid assessment. If it had done so, we would, 
doubtless, experience no difficulty under the authorities 
cited by app:llees in holding that. such declaration was 
‘also a necessity. Many authorities are cited to sustain 
the contention of appellees, but upon examination it is 
shown that they were under statutes which spoke directly 
ana clearly upon the declaration of necessity. In the 
case at bar it appears that an ordinance, duly passed, ap- 
proved and published, gave to the abutting owners thirty 
days from its date and publication within which to des- 
ignate the material. Nothing besides the selection of the 
material remained for the owner to do. Under these cir- 
cumstances, notwithstanding this ordinance can uot in 
strictness be said to contain a formal declaration of the 
necessity of the improvement, it seems to us that this 
portion of the statute has been substantially complied 
with. Whether a provision similar to that contained in 
many statutes requiring the council first formally to de- 
clare the necessity of an improvement before proceeding 
therewith is wise and salutary need not be discussed, but 
section 110 does not say, nor are we warranted by the 
language therein to infer, that the law-framers intended 
that the formal declaration of necessity should precede 
the improvement, and that the failure so to declare shall 
vitiate subsequent proceedings; and the safer rule would 
seem to us to be that where so much of the statute as is 
mandatory and jurisdictional, regarding which the lIcgis- 
lative intent is unambiguous, has been strictly complied 
with, and nothing remains but the designation, either by 
the abutters, or, upon their failure by the mayor and 
council, of the paving material, thirty days’ notice, by 
ordinance formally passed, approved and published, to 
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owners to make the selection, should be held to be suffi- 
cient. 

It is next contended that section 20 of the charter of 
1897 (as amended, Annotated Statutes, sec. 7469) is uncon- 
stitutional and void. It is well settled that an appellate 
court Will not pass upon the constitutionality of a statute 
where that question is not necessary to a determination of 
the case under consideration. We do not think that the 
question of the constitutionality of a portion of the statute 
under consideration is material to a disposition of the 
case at bar, and, therefore, following the rule just re- 
ferred to, we will leave that matter undecided. 

It is contended by appellees that the publication of the 
notice of the sitting of the board of equalization is in- 
sufficient, and was not for the necessary length of time. 
It is disclosed that the council convened on Tuesday, Sep- 
tember 18, 1898, at 10 o’clock A. M., for the purpose of 
equalizing the assessment. It is also disclosed that notice 
of this meeting was published in the Omaha Bee and the 
Omaha World-Herald, on the 6th, 7th, 8th, 9th, 10th, 11th 
and 12th days of September, being each day for several 
days immediately prior to the meeting of the city council 
sitting as a board of equalization. 

A further contention is that the notice was insufficient, 
in not giving the names of the abutting property owners. 
No good reason has been offered why this should be done, 
and we are of opinion that under the statute it was not 
necessary. The notice does set out the lots to be affected 
by the levy by their numbers, and as it seems to have been 
sublished the necessary length of time, we are of opinion 
that the contention of appellee with regard to this notice 
can not be sustained. 

It is shown by the record in this case that the property 
within the improvement district was assessed at a uniform 
rate of a little over $2.50 per front-foot throughout the 
district. Appellees insist that there is nothing in the 
record to show that the council found as a matter of fact 
that the benefits accruing to the abutting property would 
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be equal and uniform throughout the district. Section 
161 of chapter 12¢@ (Annotated Satutes, sec. 7629) pro- 
vides that all special assessments to cover the cost of any 
public improvements shall be assessed on the property 
abutting the improvement “to the extent of the benefits to 
such lots,” by reason of the improvement, such benefits to 
be determined by the council, sitting as a board of equal- 
' ization, after due notice, “and in cases where the council 
sitting as a board of equalization, shal] find such benefits 
to be equal and uniform, sucb assessment may be accord- 
ing to the foot-frontage.” From a reading of the entire 
section we are certain that the evident purpose of the 
legislature was to guarantee to the property owner that 
his property would never be assessed for special improve- 
ments in excess of the benefits specially accruing 
thereto by the improvement; and to subserve this 
evident legislative intent we think the whole sec- 
tion should be construed. It must be constantly 
borne in mind that the whole and only founda- 
tion for special assessments lies in the special benefits 
conferred upon the property assessed, and an assessment 
in excess of the benefit so conferred is a taking of prop- 
erty for a public use without compensation, and is illegal. 
Cain v. City of Omaha, 42 Nebr., 120; Hanscom v. City of 
Omaha, 11 Nebr., 37. All, therefore, that the legislature 
has made essential in the proceedings leading up to a 
special assessment must be strictly followed, no presump- 
tions coming to the aid of him who seeks to enforce the 
lien of a special tax. Merrill v. Shiclds, 57 Nebr., 78. In 
this case, appellants must show that the taxes were legally 
levied; and in Hquitable Trust Co. v. O’Brien, 55 Nebr., 
735, 737, this is said to be “no new doctrine in this 
state.” Learitt v. Bell, 55 Nebr., 57. That property shall 
be assessed according to the benefits specially accruing is 
mandatory. It would be impossible to adopt any other 
construction without opening the door to the gravest 
dangers and holding out to extravagant municipal author- 
ities the strongest temptations to the confiscation of pri- 
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vate property. But absolute accuracy, of course, can not 
be expected, and the determination of the extent of the 
benefits must therefore be left to some tribunal, and the 
statute plainly says that it shall be lodged in the council 
sitting as a board of equalization, after due notice to the 
owners. It is fairly implied in the language employed 
that this determination shall be preliminary to the as- 
sessment of the cost, that it shall be formal and specific, 
that is, that the record shall show that the council actually 
took the subject of the extent of the benefits under con- 
sideration and came to a conclusion thereon, and further, 
that the action of the council was based upon and was in 
harmony with such conclusion. To the same effect, and 
carrying out the same general idea, is the next sentence, 
namely, ‘and in cases where the council * * * shall 
find such benefits to be equal and uniform, such assess- 
ment may be according to the foot-frontage.” This is 
tantamount to saying that the assessment shall not be ac- 
cording to the foot-frontage, unless the council, shall have 
found the benefits to be “equal and uniform.” Unless 
the benefits are equal, the foot-frontage rule is a taking 
of private property without due process of law, and is 
illegal. We think the council in this case adopted the 
foot-frontage rule. In the notice of the sitting of the 
board of equalization, after giving the sum necessary to 
be raised by the proposed assessment, it is said, “which 
sum it is proposed to assess upon the lots and real estate 
on both sides of said 26th avenue, within said district, 
according to the usual scaling back process, pro rata per 
foot-frontage at the rate of $2.5089579 per foot, as fol- 
lows,” etc. This notice was first published September 5, 
1898. It is apparent that the council proposed an assess- 
ment according to the foot-frontage. Does the record 
show that before passing the ordinance levying this special 
tax the council did make the finding which by statute is a 
condition precedent to the adoption of the rule per foot- 
frontage? The levy ordinance was passed October 10, 
1898, and approved October 14, 1898. Therein it is re- 
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cited that “whereas it having been and being hereby ad- 
judged, determined and established that the several lots 
and pieces of real estate hereinafter referred to have 
each been specially benefited to the full amount herein 
levied and assessed against each of said lots and pieces 
of real estate respectively by reason of the repaving,” 
etc. The aniounts against each lot or parcel of land 
are then set out in the ordinance, being the same as those 
in the notice of September 5. There is no reason for 
holding that the finding contemplated by the statute as 
the basis for an assessment according to the foot-frontage 
shall be in the exact language of the statute. We are cer- 
tain that the council, in the ordinance referred to, after 
due notice, specifically found as a fact that the property 
abutting on the district was specially benefited to the 
full amount assessed against each tract of land. It is 
certain that the question of the extent of the benefits was 
determined by the board after deliberation and a hear- 
ing. ‘The ordinance contains a specific finding of such 
benefits. There is no uncertainty; nothing is left to con- 
jecture. What the council as a board of equalization ad- 
judged to be the amount of benefit to each parcel of land 
abutting may be readily and certainly determined from 
an examination of the ordinance. So far as any particu- 
lar property in this district is concerned, we have here 
an ordinance, passed and approved after due notice and 
a hearing, declaring, first, that such property is found 
or adjudged to be benefited to a certain extent by reason 
of an improvement; and second, that it shall be assessed 
to that extent to pay for such improvement. But even 
if the city council had failed to make this finding in the 
specific manner it did, we are of opinion that such failure 
would not render the Jevy void and subject to collateral 
attack. We think that, at most, the failure would be er- 
roneous, rendering the action taken liable to be reversed. 
upon review. Section 161, chapter 12a, Compiled 
Statutes, 1897 (Annotated Statutes, sec. 7629), provides 
that “all such assessments and findings of benefits shall 
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not be subject to review in any legal or equitable action, 
except for fraud, gross injustice or mistake.” This pro- 
vision, in effect, amounts to a declaration that the action 
of the city council in finding that the property is benefited 
to the full extent of the amount levied, in order to justify 
an assessment per foot-frontage, can be reviewed for 
fraud, gross injustice or mistake. The taxpayer has notice 
of the sitting of the city council to be held for the pur- 
pose of equalizing and making the levy, and if he is dis- 
satisfied with the action taken concerning the assessment 
by front foot, it is his duty to have such action reviewed 
by a proper proceeding, and if he faiis to take such action, 
he can not be heard in a proceeding by injunction to 
allege that the tax is void for failure of the council to 
make the finding referred to. Webster v. City of Lincoln, 
50 Nebr., 1. It seems that the statute in this regard has, 
in the case at bar, been fully complied with, and the find- 
ing of the trial court upon this point can not be sus- 
tained under the record. 

Some of the contentions of the parties herein consid- 
ered have not been necessary to a determination of this 
case, but have been discussed for the reasons already 
given. We have carefully examined the record, and are 
satisfied that the special assessment sought to be sus- 
tained by appellants is wholly void for the reason that 
the petition asking the improvement was not signed by 
the owners of a majority of the taxable foot-frontage in 
the district. The judgment of the trial court holding such 
assessment void, and enjoining its collection, is right, 
and it is recommended that the same be affirmed. 


Hastings and Losineime, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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CHARLES J. BARBER.V. CHARLOTIE MARTIN. 
FILED FEBRUARY 4, 1903. No. 12,208. 
Commissionev’s opinion, Department No, 1. 


1. Insurance Company: STOCKHOLDER: MANAGER: STOCK: Con- 
SIDERATION: SALE: ReEpkeseNTATIONS: Main IssuE. In an 
action by a stockholder against the manager of an insurance 
company, charging the manager, as agent, with fraudulently 
concealing from plaintiff the actual consideration received for 
plaintiff’s stock, sold by him as agent, evidence of representa- 
tions made to other stockholders similarly situated is admis- 
sible when such representations are so related in character and 
point of time as to furnish a basis for a reasonable inference 
as to the main issue. 


2. Written Contract: Paro: Evipence. The rule that parol testi- 
mony can not be admitted to vary or contradict the terms of a 
written contract applies only to the parties and their privies. 
Accordingly, in an action by a principal against an agent for re- 
covery of the true consideration received by the agent for the 
sale of stock owned by the principal, under a contract in the 
agent’s name, the principal is not estopped by the stated con- 
sideration in the contract between the agent and a third party. 


3. Purchase of Stock: INSURANCE COMPANY: VENDEE AS WITNESS: 
Cross-EXAMINATION: EXCLUSION ERRONEOUS. Where the evi- 
dence shows conclusively that all the negotiations for the 
purchase of the capital stock of an insurance company con- 
templated all the stock, it is not error to exclude, on cross- 
examination, the statement of a witness, who was the vendee, 
as to what he would have given per share for less than al] the 
stock. 


4. Corporation: OrFricers: Directors: SHAREHOLDERS: SECREYr 
Prorits. The officers and directors of a corporation and the 
shareholders thereof sustain to each other the relation of 
trustees and cestuis que trustent, and public policy forbids those 
who have accepted such positions of trust to take secret profits 
antagonistic to their duties as trustees. 


GENERAL MANAGER: GENERAL AGENT FOR ALL SrTock- 
HOLDERS. The general manager of a corporation in effectuating 
a sale of the entire capital stock of his company, acts as the 
agent of all the stockholders, and he can not receive and retain 
a secret compensation from the vendee for effectuating the 
contract of sale. 


5. 


Syllabus by court; catch-words by editor. 
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6. Manager of Insurance Company: SALE oF CaPpiTaL STocK: SHARE- 
HOLDERS. Where a manager of an insurance company offered 
to make a sale of a shareholder’s stock, and the shareholder 
expressly authorized a sale for a stated sum within a limited 
period, and there is evidence that both parties regarded the 
contract of agency to sell the stock as a continuing one— 
the limitation of time being only upon the power to sell at the 
sum stated—it was not error to admit in evidence the letter of 
the manager offering to make the sale, and the reply of the 
shareholder authorizing a sale with a limited period at a stated 
sum, as tending to show the existence of a contract of agency 
at a later period. ‘ 


7. Manager Agent for Sale of Stock. In an action by a shareholder, 
as principal, against the general manager and secretary of the 
corporation, as agent for the sale of the shareholder’s stock, to 
recover the difference between the actual consideration re- 
ceived therefor and the amount accounted for, it appeared that 
the general manager led the shareholder to believe that he 
would not purchase her stock under any circumstances; that 
an option to purchase the shares for a sum much larger than 
the manager stated he would take for his own was given to 
the manager by a son of plaintiff, which was fully explained to 
have been given for the express purpose of enabling the man- 
ager to effect a sale to third parties. A few days later the 
manager sent a telegram to plaintiff, stating, “Have offer 
$900 cash.’’ We had never received such offer, but as a result 
of negotiations then pending, he later received a much higher 
offer. Held, That the manager was the plaintiff’s agent for the 
sale of the stock. 


8. Admission and Exclusion of Evidence. Rulings of the trial court 
on the admission and exclusion of evidence examined, and held 
not erroneous. 


10. Giving and Refusal of Instructions. Rulings of the trial court 
in the giving and refusal of instructions examined, and held not 
error. 


Error from the district court for Douglas county. Ac- 
tion by stockholder against manager of insurance 
company for fraud. Tried below before SLanaueH, J. 
Affirmed. , 


Westel W. Morsman and Virgil O. Strickler, for plaia- 
tiff in error. 


Byron G. Burbank, contra. 
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KIRKPATRICK, C. 


This action was brought by Charlotte Martin in the 
district court for Douglas county against Charles J. Bar- 
ber. The petition charged that defendant, as agent for 
plaintiff, undertook to sell for her eighteen shares of capi- 
tal stock owned by her in the Home Fire Insurance Com- 
pany of Omaha; that Barber, as such agent, sold the stock 
for $2,070, and paid to plaintiff $900, a balance of $1,170 
remaining due. The answer of defendant was a denial. 
There was a trial to a jury, a verdict for plaintiff, and 
judgment thereon. A motion for new trial was overruled, 
and the case is presented to this court by Barber, plaintiff 
in error. 

From the record it appears that on December 1, 1899, 
and prior thereto, defendant was the general manager, 
secretary and treasurer of the Home Fire Insurance Com- 
pany, having its place of business in the city of Omaha 
On or about November 27, 1899, certain negotiations were 
pending between Barber and one M. L. C. Funkhauser 
for the purchase by the latter of the entire capital stock 
of the insurance company. On November 27, 1899, Funk- 
hauser sent a letter to Barber from Chicago, stating, in 
substance, that he had sent to him a letter offering to 
purchase the entire capital stock of the Home Fire Insur- 
ance Company; that he was aware that Barber was the 
manager, secretary and treasurer of the company, having 
the management of the same, and owning a major part of 
the stock, and he would therefore be likely to be able to 
secure for sale and delivery the entire capital stock; and 
in consideration of these facts, Funkhauser offered to 
pay as a bonus and consideration for Barber’s efforts in 
bringing about a sale the sum of $40,000. This proposi- 
tion was made subject to the acceptance by Barber of 
another proposition of the same date, and subject to an 
agreement by Barber, in the event the sale was consum- 
mated, not to engage in the insurance business for three 
years thereafter. On the same day Funkhauser sent to 
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Barber a letter proposing to buy the entire capital stock 
of this insurance company for $75,000, subject to the terms 
and conditions of a certain memorandum of agreement 
then in the hands of Barber, which conditions are stated 
-in the letter to be that Barber should, when the stock 
was ready for transfer, make a schedule of the business 
of the insurance company, which Funkhauser should be 
permitted to examine and verify. On December 1, 1899, 
a contract was entered into between the parties; Funk- 
hauser agreeing “to pay in cash to the said Charles J. 
Barber the sum of $75,000 therefor (the capital stock or 
options therefor), and in addition thereto, the bonus men- 
tioned and specified in the letter of M. L. C. Funkhauser 
to the said Charles J. Barber, dated at Chicago, Illinois, 
and bearing date of the 27th day of November, 1899.” 
Barber, on the other hand, agreed to procure the resigna- 
tion of the majority of the directors and all of the stock- 
holders of the insurance company. The other matters 
touched upon in the agreement are not material to this 
controversy. On and prior to the date of this agreement 
Mrs. Martin, defendant in error (plaintiff below), was 
the owner of eighteen shares of the stock of the insur- 
ance company. On February 17, 1899, one N. R. Per- 
singer, for Mrs. Martin, who lived at Central City, Ne- 
braska, wrote to Barber with reference to Mrs. Martin’s 
stock, asking if Barber knew “of any one wishing to buy 
stock, and, if so, at what price.” The following day Bar- 
her replied to Persinger’s letter, stating: “As to value 
of stock, I can give no figures, as none has changed hands 
recently. The times have not justified investments of that 
character. If you would advise me what Mrs. Martin 
holds her stock for, I will bear it in mind, and should 
an opportunity present, will try and effect the sale for 
her. Please have her give bottom figures, as there is but 
little market for any kind of stock at the present time.” 
On February 22, 1899, Persinger wrote Barber as fol- 
lows: “I saw Mrs. Martin to-day and she said, if she 
could get one thousand dollars, and the return of the notes, 
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for her eighteen shares of stock in the Home Fire Insur- 
ance Company, within the next thirty days, she would take 
it, net. to her. She is in need of money, is her reason for 
this offer.” Some time in October, 1899, A. D. Martin, a 
son of defendant in error, called upon Barber in Omaha. 
According to him, this visit was for the purpose of as- 
certaining why certain statements customarily issued to 
stockholders were not being sent to his mother. THis tes- 
timony relates, for the most part, to conversations he- 
tween him and Barber regarding the stock and its value; 
Barber having stated to him that he was willing to part 
with his own stock for fifty cents on the dollar; that he 
was negotiating with eastern parties for the sale of all 
the stock, and to place him in a position to further this 
deal, he wanted an option upon the shares held by Mrs. 
Martin, which, with other options from the other stock- 
holders, was to be placed in an Omaha bank for the pur- 
pose of showing the unnamed purchasers that the entire 
capital stock would be forthcoming. Thereupon A. D. 
Martin gave Barber the following: “Omaha, October 8, 
1899. I hereby give Charles J. Barber an option to pur- 
chase eighteen shares of Home Fire Insurance stock 
owned by me, for the sum of one thousand dollars for a 
period of sixty days. Mrs. C. M. Martin, per A. D. Mar- 
tin.”” Martin at the trial said that he was not told by 
his mother to do this, and that she did not learn that he 
had done so until after this suit was commenced, and 
then through other parties. On November 26, 1899, Bar- 
ber sent the following telegram to A. D. Martin, who was 
then in Chicago: “Tlave offer nine hundred dollars cash 
for your mother’s Home Fire stock. If accepted, deliver 
immediately through Omaha bank assigned in blank, 
wire answer.” Martin replied by mail as follows on De- 
cember 4, 1899: “Your telegram offering $900 for 
mother’s stock arrived during my absence from the city, 
but had left orders for all telegrams to be forwarded to 
mother at Central City, Nebraska. She writes me she 
accepted your offer, and immediately forwarded the stock 
35 


© 
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to blank bank in Omaha, and trust by this time same is 
in your possession. Would be glad to hear from you re- 
garding this matter and wish to thank you for procuring 
a buyer.” 

There is much testimony in the record, admitted over 
objection, explanatory of the two propositions sent to 
Barber by M. L. C. Funkhauser from Chicago, dated No- 
vember 27, 1899. Irom the testimony of M. L. C. Funk- 
hauser and one Charles B. Obermeyer, an attorney act- 
ing for the Funkhausers, it appears that negotiations with 
Barber for the sale of the stock of the Home lire Insur- 
ance Company were pending prior to November 25, 1859. 
There appears of record an unsigned memorandum of 
agreement between Funkhauser and Barber, providing 
for the sale of the entire capital stock for a consideration 
which appears to be cut out of the writing. Shortly after 
November 25, 1899, M. L. C. Funkhauser and Obermeyer 
met Barber at the office of Burbank, the attorney for the 
insurance company at Omaha, for the purpose of going 
over this memorandum of agreement, to see whether the 
parties were ready to execute it. Barber interrupted 
Obermeyer, who was reading the contract, and stated to 
him and Funkhauser, in the absence of Burbank, who had 
withdrawn from the room, that he objected to the naming 
of the consideration in the contract then under considera- 
tion, which, from the testimony of Funkhauser, appears 
to have been $115,000. Iunkhauser testified that Barber 
then requested a proposition in two ways,—the one, of 
$75,000 for the stock of the company, and the other, of 
$40,000 as a bonus to Barber; the former to be shown 
to the stockholders, if necessary; and that they were to 
know nothing about the difference. In consideration of 
keeping the actual consideration secret, Barber then of- 
fered to agree to keep out of the insurance business for 
three years. Funkhauser was not ready to accede to this 
modification of the form of the contract then, but prom- 
ised fo go back to Chicago and think it over. Obermeyer’s 
version of this conversation is substantially as that of 
Funkhauser. 
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It is conceded that in the giving of the following in- 
struction the trial court did not err: 

“You are instructed that the sole questions for you to 
determine in this case from the evidence are: (1.) 
Did the defendant Barber in selling said 18 shares of 
stock which originally belonged to the plaintiff act as 
her agent and representative? If he did not, you need 
not consider the case any further, but return a verdict for 
defendant. (2.) If you find that he did act as the 
agent of plaintiff in selling the 18 shares of stock, you 
will then determine from the evidence the amount for 
which said stock was sold by said agent and the amount 
remaining due the plaintiff and unpaid of said purchase 
price, and which was received by defendant as agent.” 

_ From the evidence adduced it is apparent that the jury 

believed that Barber was the agent of Mrs. Martin in 
the sale of the eighteen shares belonging to the latter, and 
that the consideration received by him was $115 per share, 
upon the theory that the real consideration paid by Funk- 
hauser for the entire capital stock of the insurance com- 
pany was $115,000. 

Plaintiff in error complains of the admission of certain 
testimony over objection. Fred Krug, president of the 
insurance company, and a stockholder, was called by de- 
fendant in error. He said that Barber had called him to 
hig (Barber’s) office, stating that he intended to sell out 
the company, having secured a party from outside of 
Omaha willing to pay $62.50 cash, or $65 if part of the 
- consideration were real estate. Krug thought this price 
low, under the circumstances, and asked who the party 
was, to which Barber replied that it was an eastern party. 
Krug stated that he would not sell at that price unless 
Barber also got that price, and that every stockholder — 
should get the same price that Barber got, to which Bar- 
ber replied that he would do the best he could. This 
conversation occurred the latter part of November, 1899. 

On November 26, 1899, Barber sent the telegram to A. 
D. Martin, stating that he had cash offer of $900 for Mrs. 
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Martin’s stock. In her petition, defendant in error had 
alleged that at that time Barber falsely and fraudulently 
concealed from plaintiff the fact that he had received an 
éffer of $115 a share for her stock, and that on Decem- 
ber 2 he did in fact sell her stock for $115 a share. 
Krug’s testimony was doubtless intended to sustain this 
allegation. The evidence shows, and the jury must have 
believed, that on Noveinber 25, 1899, Barber had received 
a proposition from Funkhauser of $115,000 for the entire 
capital stock of the insurance company. This proposition 
was contained in the unsigned memorandum of agreement, 
which, according to the testimony heretofore adverted to, 
was subsequently altered to meet the request of Barber 
for a splitting of the consideration into two parts,—one 
for the stock and the other as a bonus. Krug’s testimony 
tended to show that at that time Barber concealed from 
him, as president of the company and as a stockholder, the 
fact that he had such a proposition under consideration. 
We think this testimony was admissible. While it does 
not bear directly upon the main issue—whether Barber 
concealed from Mrs, Martin, assuming that he was her 
agent for the sale of her stock, the fact that he had re 
ceived an offer of $115 per share for her stoch—it cer- 
tainly shows that he concealed this fact from Krug, a 
stockholder similarly situated with Mrs. Martin, and for 
whose stock it must also be assumed he had an offer of 
$115 under consideration at or about the time he stated 
he had an offer of $62.50. This testimony, while upon a 
collateral issue, can not for that reason be conclusively 
said to be irrelevant. It certainly formed the basis of 
a reasonable inference of the main issue of concealment 
of the offer of #115 for the shares of defendant in error 
at the time he stated he had an offer of $900 for her shares. 
* Iancoln Vitrified Paving & Pressed Brick Co. v. Buckner, 
39 Nebr., 83; Remy v. Olds,* 21 L. R. A. [Cal.], 645. As- 


* This case has an interesting note on the act of God as affecting 
the obligation to perform a contract, that is to say, an intervening, 
insurmountable impediment, resulting from the operation of nature, 
which could not have been contemplated by the parties—W. F. B. 
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suming for the present that he was her agent for the sale 
of the stock, and that he did have an offer of $115 at the 
time he stated by telegram that he had an offer of $900, 
the fact that he concealed from her the real consideration 
offered for her stock must be taken as established; and in 
such event, Krug’s testimony, even if of doubtful char- 
acter, would not warrant a reversal of the judgment. But 
we think it was clearly admissible, as relating to facts 
and acts related in point of time and character to the 
main issue of fraudulent concealment from defendant in 
error. What has been said upon this contention is equally 
applicable to the testimony of several other witnesses, also 
stockholders in the company, who at the trial gave testi- 
mony substantially like that by Krug. 

Complaint is made of the admission of the testimony of 
M. F. Funkhauser, tending to show that in the negotia- 
tions preceding the written contract finally executed be- 
tween the parties for the sale of the stock to Funkhauser, 
the price offered was $115 a share. Objection was made 
on the ground that negotiations preceding and leading up 
to a contract finally reduced to writing are merged therein, 
and that as long as the contract remains unimpeached on 
the ground of fraud or mistake, parol testimony of prior 
or contemporanous conditions can not be received to vary 
the terms of the writing. Commercial State Bank of Ne- 
ligh v. Antelope County, 48 Nebr., 496. 

Counsel for plaintiff in error offered to show that the 
contract was in writing, to lay the foundation for objec- 
tion. The offer was refused and the testimony admitted. 
We understand that it is conceded that the rule referred to 
does not apply, except to the parties to the contract or their 
privies. National Car & Locomotive Builder v. Cyclone 
Steum Snow Plow Co., 49 Minn., 125; Clerihew v. West 
Side Bank, 50 Minn., 5388; Reynolds v. Magness, 2 Ired. 
Law [24 N. Car.], 26; Lee v. Adsit, 37 N. Y., 78; 
Wharton, Evidence [8d ed.], secs, 928, 1041, 1042, 1078. 
But counsel séek to obviate the applicability of this excep- 
tion by saying that the contract between Barber and 


454 NEBRASKA REPORTS. [Vou. 67 


Barber Vv. Martin, 


F unkhauser was, according to defendant in 4 ettORs own 
theory, so far as it embraced her shares, made by Bar- 
ber as her agent, and that she was, therefore, upon the 
theory of her case, privy to the contract. We think that 
this contention is based in a misconception of the relation 
of the parties to this action. This is not an action by 
Mrs. Martin against the Funkhausers upon a contract 
made by her agent upon her behalf. In such event, doubt- 
less, in the absence of a proper issue, parol] testimony vary- 
ing the contract would have been excluded. On the con- 
trary, this is an action by the principal against her agent 
_to recover the profit made by the agent in a transaciion 
wfecting the principal’s property, and which, under the 
law, he had no right to keep. Being the agent of Mrs. 
Martin for the sale of her stock, the question was, what 
in fact was the consideration received by him for the 
stock? Tf that consideration was in fact $115 per share, 
and the contract by which the shares were sold had been, 
upon his suggestion, made to recite a false consideration, 
the law would be justly charged with holding out in- 
ducements to agents to be dishonest, if it should be held 
that such contract would estop the principal, as against 
the agent, on the question of consideration. This testi- 
mony was, therefore, admissible. 

M. L. C. Funkhauser was permitted to narrate in de- 
tail the negotiations between hin and Barber which cul- 
minated in the sale, and his testimony was to the effect 
that the consideration for the capital stock, as first pro- 
posed, was $115,000, and that upon the request of Barber, 
for reasons already referred to, the proposition was made 
in two parts—one for the stock and the other as a bonus. 
The objection to this testimony is the same as that urged 
to the testimony of M. F. Funkhauser, and has already 
been disposed of adversely to plaintiff in error. 

The trial court refused to permit Funkhauser and Ober- 
meyer, upon cross-examination by counsel for plaintiff in 
error, to say what they would have given for the shares 
without the resignation of Barber, or whether they would 
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have given $115 per share for less than all or less than 
@ major part of the capita] stock. 

Before passing upon this contention, we will consider 
another question presented by counsel for plaintiff in 
error, and intimately connected therewith. It is said that 
the verdict giving to Mrs. Martin the difference between 
what she actually received for her stock and $115 enables 
her to participate in a consideration which came to Bar- 
ber because of a surrender by him of rights and benefits 
belonging exclusively to him. His agreement was to refrain 
from engaging in the insurance business for three years, 
surrendering a salary as manager and secretary of the 
Home Fire Insurance Company, in an amount not shown 
by the record, but placed by counsel at a sum not less 
than $10,000 per annum. These benefits, it is claimed, 
entitle Barber to compensation in which Mrs. Martin can 
not of right participate. It is further suggested that his 
work in procuring the resignation of a majority of the 
directors, and in inducing the holders of outstanding 
stock to sell, which are among the premises constituting 
the stated consideration of the $40,000 bonus, gives him 
an indisputable right to appropriate the $40,000 bonus 
to himself. Whether, in the absence of all fraud or mis- 
representation, Barber would be entitled to a personal 
compensation for his agreement to stay out of the insur- 
ance business for three years, need not be decided. Such 
an agreement was upheld in Bristol v. Scranton, 11 C. C. 
A., 144, 63 Fed. Rep., 218, 221, but upon a ground which 
distinguishes it from the case at bar: “In our opinion,” 
it ig there stated, “the transaction, as consummated, so 
far as the consolidation of these two companies is con- 
cerned, is not tainted by a scintilla of fraud on the part 
of the defendants. It was conducted openly and fairly; 
was brought in its earlier and later stages to the knowl- 
edge of a very large number, if not all, the stockholders 
interested, who were represented by the defendants; and 
the terms of the consolidation, as finally agreed upon, 
when submitted to the stockholders of the Scranton Com- 
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pany, including the coniplainants, was approved, not only 
with entire unanimity, but as well as a great ‘triumph.’ ” 
It can not be said, under the evidence and the verdict in 
the case at bar, that Barber’s conduct was free from 
fraud and concealment. Barber, as general manager and 
secretary, as well as director, bore a trust relation to Mrs. 
Martin, as well as to all other stockholders, which con- 
tinued so long as he remained an officer of the company. 
It is primary knowledge that corporation business is 
transacted through managing officers. The relation be- 
tween officer and stockholder is that of trustee and cestui 
que trust. The officer can not use the confidence renosed 
in him for personal profit. If bis conduct is impeached 
and brought under review, it will be closely scrutinized. 
The burden was upon Barber to show that he had dealt 
fairly with the stockholders, and he was inhibited by 
every rule of equity and fairness from taking to himself 
the benefit of a transaction, if that benefit was inconsistent 
with the faithful discharge of his trust. As stated in 
Bristol v. Scranton, supra (p. 221): “It is a rule of the 
broadest application in equity that no one who has fidu- 
ciary duties to discharge shall be permitted to enter into 
contracts or engagements, in which he has a personal 
interest, which actually do conflict or may conflict with 
the interest which he represents, and which he is bonne to 
protect. To uphold such proceedings,—to justify such 
conduct,—would be contrary to public policy. The law 
does not permit fiduciary agents to subject themselves to 
temptations to serve their own interest in preference to 
those of their principal. An agent’s interest and an 
agent’s duty must be coterminous and harmonious. These 
principles are perfectly well settled.” Under the evidence 
the jury was justified in finding, and may be presumed 
to have found, that Barber was offered $115 per share for 
all the stock, and that upon his suggestion the contract 
was made to show a consideration of $75 per share. He 
had no right to assume that Mrs. Martin or any other 
stockholder would be willing to take less than the largest 
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offer obtainable; and by concealing the actual offer, he 
was enabled to reap a profit which rightfully belonged to 
Mrs. Martin. In Cumberland Coal aud Tron Co. v. Parish, 
42 Md., 598, it is said (p. 605) that in the case of directors 
of a corporation, “there is an inherent obligation, implied 
in the acceptance of such trust, not only that they will use 
their best efforts to promote the interest of the share- 
holders, but that they will in no manner use their posi- 
tions to advance their own individual interest as distin- 
guished from that of the corporation, or acquire interests 
that may conflict with the fair and proper discharge of 
their duty.” The conrt says further that the burden 
of proof is upon a party holding a confidential or fiduciary 
relation to establish the perfect fairness, adequacy and 
equity of a transaction with the party with whom he holds 
such relation; and that, too, by proof entirely independent 
of the instrument under which he claims. Bent v. Priest, sé 
Mo., 475. It follows that Barber could not legally make a 
profit out of the sale of Mrs. Martin’s stock, in the ab- 
sence of a clear showing that it was the latter’s intention 
to sell to him, as the vendee of her stock, for a price agreed 
upon between them, after which the stock would be his. 
But Barber never pretended to buy the stock. In no event 
did he make an offer to purchase it. The telegram under 
which the stock was sent to the bank for delivery ex- 
pressly stated that he had received an offer of $900. This 
could mean nothing to Mrs. Martin except that Barber 
was in a position to sell her stock for her at that price. It 
nowhere appears that he had received an offer of $900. On 
the contrary, it is amply proved by the record that he 
had received a much higher offer. He made no disclosure 
of this higher offer. His conduct was not free from fraud 
or concealment. He used the confidence reposed in him 
for his personal profit. 

It was the theory of counsel for plaintiff in error that 
Funkhauser offered «a bonus of $10,000 in good faith to 
secure the consummation of the transfer of all the stock, 
and the resignation of a majority of the directors. Ifence, 
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on cross-examination of Funkhauser and Obermeyer, as 
already indicated, it was sought to be shown that they 
would not have paid $115 per share without the resigna- 
tion of a majority of the directors, or for less than a major 
part of the stock. Was the exclusion of this testimony 
erroneous? The record, we think, shows conclusively that 
Funkhauser and his associates never proposed to buy less 
than all of the capital stock of the company. From the 
very commencement of the negotiations, the parties con- 
sidered only the proposition of the transfer of all the 
stock. The question was, what did they pay for it? It 
follows, therefore, that it was immaterial what they would 
have paid a share for less than the entire capital stock, 
and the ruling of the trial court was not erroneous. In 
this conneciion, it should also be remembered that Bar- 
ber was not entitled, as against Mrs. Martin, to enjoy a 
secret conipensation from Funkhauser for etfectuating the 
contract. It is elementary that the agent for one party 
can not appropriate to himself a fee paid by the other 
party to the contract for bringing about the contract; and 
we can not see how his liability in this could be affected, 
even if it were shown that the price paid a share by 
Funkhauser was governed by the consideration of Bar- 
ber’s services in bringing about a sale of all the stock. If 
it was his duty, as manager and director, to manage the 
affairs of the corporation for the benefit of Mrs. Martin 
and the other stockholders, it was equally his duty, in 
making a sale of the company, to remain aloof from any 
temptation to make such sale profitable to him personally 
at the expense of the shareholders. 

So far we have considered this case upon the assump- 
tion that Barber, in the sale of the stock, acted as agent 
for Mrs. Martin, defendant in error. It is earnestly con- 
tended on behalf of plaintiff in error that the trial court’s 
rulings upon the evidence tendered for the purpose of 
proving agency in Barber are erroneous, requiring a re- 
versal of this judgment. We have read the record, and 
are convinced that under the evidence upon this issue, 
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which was clearly admissible, the jury was manifestly 
justified in believing that Barber was Mrs. Martin’s agent 
for the sale of her stock; that both he and she so regarded 
him. He stated to her that he had an offer of $900. He 
admits that he never had such offer. In his testimony, 
which appears in the record by deposition, he Says, in an- 
swer to a question why he stated that he had an offer of 
$900 if in fact he was buying the stock himself: “For 
the simple and sole reason that I didn’t propose to be 
bound to take their stock if my negotiations with Funk- 
hauser fell through, which I would have been bound to 
have done had I made a stated offer.” 

Q. Well, do you mean that Funkhauser had offered you 
$900 for the stock? 

A. No, sir; I do not. 

Q. Well, who was making you an offer? 

A. No one. 

Q. Why did you say, “Have offer $900”? 

A. I have simply said why I have used that language; 
so I could not be held and be compelled to take the stock 
and pay $900 for it if my negotiations fell through. I did 
not want the stock at any price, and I should have re- 
pudiated taking the stock had my negotiations fallen 
through. 

Thus Barber’s own testimony accords with that given 
by A. D. Martin, to the effect that Barber cried the stock 
down, saying that he would take fifty cents on the dollar 
for his own. It also appears from his testimony that he was 
considering Funkhauser’s proposition when he telegraphed 
to Mrs. Martin’s son that he had an offer of $900. A. D. 
Martin testified that he gave Barber the option to sell at 
$1,000 for sixty days, already referred to, upon Barber’s 
suggestion, in order that the latter might show it to east- 
ern purchasers. There is some question made of A. D. 
Martin’s power to deal for his mother. But this is not 
material in this connection. There is no suggestion from 
Barber that he doubted Martin’s authority. It conclu- 
sively appears that he led A. D. Martin to believe that he 
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himself would not give $1,000 for the stock under any 
circumstances, It is equally clear that he concealed from 
A. D. Martin Funkhauser’s identity, and the negotiations 
for the sale of the stock then under consideration between 
himself and Funkhauser. All of this was inconsistent 
with Barber’s trust relation as manager and director of 
the company, and at the same time amply shows that he 
intended the Martins to believe that he would not and 
was not buying the stock himself, but was undertaking to 
sell it for them. 

Error is urged in the admission in evidence of the three 
letters heretofore quoted, dated February 17, 18 and 22, 
1899, respectively; the first and third from Persinger to 
Barber, and the second from Barber to Persinger, relative 
to Martin’s stock. In the letter of the 17th, Persinger 
asks Barber if he knows of any one wishing to buy Mrs. 
Martin’s stock, and if so, at what price. In his answer, 
Barber asked to be advised at what price Mrs. Martin 
held her stock, saying that he would bear it in mind, and 
should an opportunity present, he would try to effect a 
sale for her. Replying to this letter on the 22d, Per- 
singer says that he had seen Mrs. Martin, who said if she 
could get $1,000 for her shares within the next thirty 
days she would take it, net to her; her need of money 
being the reason for this offer. Counsel contend that these 
three letters constitute a contract, which by its terms ex- 
pires within thirty days from February 22, and therefore 
can not be relevant to the issue whether a contract existed 
ten months later. Counsel for defendant in error con- 
tends that the intent of the parties, gathered alone from 
these several writings, warrants the conclusion that the 
limitation of time in the letter of February 22 to Barber 
applies only to the latter’s authority to sell Mrs. Mar- 
tin’s stock for $1,000, and that the offer of Barber to try 
to effect a sale, should an opportunity present itself, was 
a continuing offer, and was never revoked. The trial 
court evidently adopted the view of defendant in error, 
and we are unable to say that, by adopting this contention, 
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error was committed. We are of the opinion that the 
parties themselves understood—an understanding evi- 
denced by the letters, as well as much other evidence in 
the record—that the offer of Barber to effect a sale of 
Mrs. Martin’s stock, if he could do so, was a continuing 
offer, and that the limitation of thirty days was upon the 
authority to sell for $1,000, and that thereafter he was 
agent to negotiate a sale at a price acceptable to Mrs. Mar- 
tin. Barber himself evidently put this construction upon 
the status of the parties when he telegraphed to Mrs. Mar- 
tin’s son that he had an offer for the stock. He made no in- 
quiry whether she wanted to sell, but simply submitted 
to her an offer for her approval. In determining the ques- 
tion whether Barber was Mrs. Martin’s agent, the jury 
had a right to know all the circumstances surrounding 
the transactions, and these letters were material for the 
purpose of establishing agency. It is apparent from the 
conversation between A. D. Martin and Barber that both 
understood that Barber was attempting to find a pur- 
chaser for Mrs. Martin’s stock. As already stated, the 
telegram stating he had an offer of $900 is a circumstance 
tending to show that he understood that he was the agent 
for the sale of the stock at a price subject to her approval. 
We think the letters were competent evidence to estab- 
lish agency. 

A similar objection is made to the adinission in evidence 
of the letter sent by A. D. Martin to Barber in reply to 
the telegram Barber sent to Martin announcing that he 
had an offer for the stock, and in which A. D. Martin says: 
“Wish to thank you for procuring a buyer.” We think 
this letter was properly received in evidence, for the rea- 
‘son given above, justifying the admission of the other let- 
ters, and for the reason that it tended to show that Bar- 
ber was not himself the purchaser of the stock. 

The conclusion we have reached as to these letters dis- 
poses of the assignment based on the refusal of the trial 
court to give an instruction withdrawing from the jury’s 
consideration these letters, as not tending to establish 
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Complaint is made of an instruction given by the court, 
stating, in substance, that if the defendant was by the jury 
found to be plaintiff’s agent, and if by concealments he in- 
duced her to accept but $900 for her shares, when in fact 
he obtained a larger sum, he would be liable for the differ- 
ence. We can not see how this was prejudicial to the 
rights of plaintiff in error. 

The requested instruction of plaintiff in error num- 
bered 2 was to the effect that in case the jury found for 
plaintiff upon the issue of agency, her recovery must be 
limited to the differeuce between the amouui she bad 
actually received, namely, $50 a share, and $75, or $25 
a share on her eighteen shares. This instruction was 
upon the theory that defendant in error was bound by 
the consideration of $75,000 stated in the contract be 
tween Barber and Funkhauser. We have already dis- 
posed of this contention adversely to plaintiff in error. 

We have given careful consideration to the several 
questions raised by the record, presented—and ably pre- 
sented—by counsel! in briefs aud argument; and we be- 
lieve that the verdict is amply sustained by competent evi- 
dence, and that the judgment of the trial court thereon 
is free from error, and is right, and it is therefore recom- 
mended that the same be affirmed. 


Hastinés, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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SCHUYLER. 


Finzep FEBRUARY 4, 1903.. No. 12,469. 
Commissioner’s opinion. Department No. 2. 


1. Dormant Judgment: REvivor: PLEA oF PAYMENT: REPLY: JURY 
In a proceeding to revive a dormant judgment, where the 
defendant pleads facts which amount 10 a payment and satis- 
faction, and plaintiff joins issue by a reply, it is error for the 
court to deny a request for a trial by jury. McCormick v. Carey, 
62 Nebr., 494. 


2. Attachment Will Not Lie. An attachment will not lie in such a 
proceeding. 


Error from the district court for. Colfax county. Pro- 
ceeding to revive dormant judgment. Plea of payment. 
Issue joined. Request for jury trial denied by court. 
Tried below before Grimison, J. Order of revivor. Re- 
versed. 

Mesne process of attachment issued on application of 
judgment creditor. Motion to dissolve attachment. Heard 
below before GRIMISON, J. Motion overruled. Reversed. 

The questions involved in this case were: 1. The right 
to a trial by jury upon a question of fact involved in de- 
termining the right to the revival of a dormant judgment. 
2. The right to a mesne process of attachment hinged upou 
the question: Is a proceeding to revive a judgment the 
commencement of a new, or the continuation of an old ac- 
tion? 


Frank J. Everett and George W. Weriz, for plaintiff in 
error. 


George H. Thomas, contra. 


BARNES, C. 


On the 28th day of December, 1899, the First National 
Bank of Schuyler filed its motion or petition in the nature 


Syllabus by court; catch-words by editor. 
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of an affidavit in the district court for Colfax county to re- 
vive a certain judgment against Theodore Farak, setting 
forth therein, in substance, that on the 8th day of June, 
1898, it duly recovered a judgment against the defendant 
in a justice court of said county for the sum of $69.85 and 
costs of suit, taxed at $1.20; that a duly certified transcript 
of the judgment was filed, docketed and indexed in the 
office of the clerk of the district court for Colfax county on 
the 10th day of May, 1899; that an execution was issued on 
said judgment on the 25th day of August, 1893, which, 
on the 12th day of September of that year, was returned 
wholly unsatisfied ; that the said judgmeut was whoily un- 
paid and unsatisfied, except the sum of $10, which was 
paid thereon on the 14th day of April, 1896; that more than 
five years had elapsed since the judgment was rendered 
and since an execution was issued thereon; that the judg- 
ment had become dormant by reason of said lapse of time. 
The plaintiff, therefore, prayed the court that the judg- 
ment be revived against the defendant, Theodore Farak, 
for the amount due thereon. The plaintiff also filed an 
affidavit for an attachment in said proceeding, and the 
writ was issued and levied upon a lot in the city of Schuy- 
ler, in said county. A conditional order of revivor was 
issued and served upon the defendant, who appeared, filed 
his answer and objections to the application and also a 
motion to dissolve the attachment, which was overruled, 
and to which ruling the defendant excepted. His answer 
and objection to the revivor of the judgment was in sub- 
stance as follows: The defendant objects to the revivor 
of the judgment rendered in the above-entitled action on 
the 8th day of June, 1893, for the following reasons: At 
and after the time of the rendition of the judgment herein, 
this defendant claimed that said judgment had been il- 
legally and wrongfully obtained, and had been obtained 
without service of summons upon him, and without any 
appearance on his part therein, and that said judgment 
was void. The defendant further alleged that he informed 
the plaintiff of said facts after the rendition of the said 
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judgment, and represented to the plaintiff that said judg- 
ment was void, and that he would contest the legality 
thereof and would contest and resist any execution levied 
thereunder, and would not pay the same, but would begin 
legal proceedings to set aside said judgment; that in order 
to avoid litigation as to said judgment, and as a compro- 
mise of the matter and for a valid consideration, plaintiff 
agreed with the defendant that if the defendant would 
execute and deliver to it his three certain negotiable prom- 
issory notes for the sum of $10 each, the plaintiff would 
accept and receive them in full settlement of any and all 
claims under and by virtue of said judgment; that in pur- 
suance of said agreement the defendant, on the 3d day of 
May, 1895, executed and delivered to plaintiff his three 
certain negotiable promissory notes for the sum of $10 
each in full payment, accord, settlement and satisfaction 
of said judgment, and said plaintiff then and there agreed 
to accept and receive, and did accept and receive, said 
notes in full settlement, satisfaction and payment of said 
claim, and that said judgment is ful'y satisfied, paid and 
settled; that the defendant, on the 14th day of April, 1895, 
paid to the plaintiff the amount due upon one of the said 
notes, amounting to the sum of $10, and received said note 
from said plaintiff, and said plaintiff still retains the other 
two notes so executed and delivered to it as aforesaid, and 
has never at any time returned or offered to return said 
notes to this defendant; that plaintiff, by reason of the 
above-recited facts, is estopped to claim anything by rea- 
son of said judgment. The defendant denied that he ever 
paid $10 or any other sum on said judgment, and alleged 
that any credit given him on said judgment, or any pay- 
ment indorsed thereon, was made and done without his 
knowledge or consent. He further alleged “that on the 
25th day of November, 1899, and prior to the commence. 
ment of this proceeding, this defendant tendered, in law- 
ful money of the United States, and offered to pay to the 
plaintiff, in liquidation and satisfaction of the two prom- 
issory notes described in the objections (being two notes 
36 
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executed and delivered by defendant to plaintiff on or 
about May 38, 1895, and on said November 25, 1899, being 
still unpaid), the sum of $33, and then and there demanded 
of plaintiff that it receive the sum in payment of said notes ; 
and plaintiff then and there refused to accept or receive 
said sum.” The plaintiff thereupon joined issue by filing 
a reply in the natuve of a general denial of the facts stated 
in the answer. The issues of fact, having been thus formed, 
and the action being ready for trial, the defendant filed 
his application and demand in writing for a jury trial 
of said issues of fact, which motion and demand was over- 
ruled and denied by the court, to which the defendant duly 
excepted. At the following term of court, the case came 
on for hearing and was tried by the court, who found on 
the issues joined against the defendant and rendered a 
judgment of revivor against him, sustained the attachment 
- and ordered the property seized thereunder sold; to all of 
which the defendant duly excepted. A motion for a new 
trial was filed and overruled. Exceptions were taken, and 
the case was brought to this court by the defendant by a 
petition in error. The defendant in the court below will 
hereafter be called the plaintiff, and the plaintiff therein 
the defendant. 

1. Plaintiff contends, among other things, that the court 
erred in overruling his motion, and refusing his written 
demand and request for a jury to try the issues of fact 
made by the pleadings. We take up this question first 
because a determination of it will dispose of the case, and 
render it unnecessary to consider the numerous other as- 
signments of error contained in the plaintiff’s petition. 

A proceeding to revive a dormant judgment partakes of 
the nature of a civil action. It is not the commencement 
of a new action, but the continuation of an action pre- 
viously commenced. Bankers’ Life Ins. Co. v. Robbins, 
59 Nebr.; 170. Where a person is summoned to show cause 
why a dormant judgment should not be revived against 
him, he may interpose any suitable defense thereto, and 
he may show by affidavit or answer that it has in fact been 
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settled and paid. In case he makes such defense, it is 
error for the court to render a final order of revivor against 
him without hearing testimony as to such payment or 
satisfaction. ‘There being a presumption in favor of such 
payment and satisfaction, the burden of proof is on the 
judgment plaintiff to show that the judgment is unsat- 
isfied.” Garrison v. Aultman & Co., 20 Nebr., 311; Boyd 
v. Furnas, 387 Nebr., 387, 390; Broadwater v. Foxworthy, 
57 Nebr., 406; Wittstruck v. Temple, 58 Nebr., 17. 

The plaintiff herein, by his answer and affidavit, stated 
facts which, if true, would constitute a complete defense 
to any order of revivor against him. In fact, if he had 
established these matters of defense to the satisfaction of 
the court, he would have been entitled to an order cancel- 
ing and discharging the judgment of record. Manker v. 
Sine, 47 Nebr., 736. 

The defendant having joined issue upon these facts by 
its reply, it was the duty of the court to proceed to the 
trial of the issue in the same manner as it would conduct 
the trial of an ordinary civil action, and the parties there- 
to would be entitled to the same rights which should be 
accorded to them on such a trial. Article 1, section 6, of 
the constitution of this state, provides: “The right of trial 
by jury shall remain inviolate.” In the case of McCormick 
v. Carey, 62 Nebr., 494, where this question was directly 
involved, Commissioner ALBERT in the opinion says (p. 
496): “Every mode of trial except that by jury is of rare 
admissibility; being not only confined to a few questions 
of a certain nature, but in general also, if not universally, 
to auch questions when arising in a certain form of issue. 
And to all issues not thus specially provided for, the trial 
by jury applies, as the ordinary and only legitimate 
method.” 

The issues in this case were properly triable by a jury, 
and the court erred in overruling the plaintiff's demand 
therefor. A[cCormick v. Carey, supra; Simpson v. Watson, 
15 Mo. App., 425; Hartman v. Alden, 34 N. J, Law [5 
Vroom], 518. . 
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It is contended, however, by the defendant, that plain- 
tiff waived his right to a jury trial, and therefore is not 
entitled to urge that objection here. It is insisted that be- 
cause the plaintiff went to trial at a term of court sub- 
sequent to the one at which his demand for a jury was 
made without renewing such demand, he waived his right 
to complain of that matter in this court. We can not agree 
with this contention. The plaintiff having, at a proper and 
suitable time, made his demand in writing for a jury, and 
the court having denied the same, to which ruling he duly 
excepted, he was not required to renew such demand. He 
could safely rely upon his record as made and take advan- 
tage of it at any subsequent stage of the case. We there- 
fore hold that for refusing the plaintiff a jury trial in this 
case the court erred, and the judgment. must be reversed. 

2. Plaintiff insists that the court erred in overruling his 
motion to dissolve the attachment, and contends that an 
attachment in a proceeding to revive a dormant judgment 
will not lie. This question ought to be determined, so that 
in ease of another trial the court may be advised as to 
what order should be made in relation to the attachment. 

The right to an attachment is a statutory one. There 
are many cases in which the legislature might authorize 
an attachment, but has not done so. It is universally held 
that such statutes will be strictly construed, and in doubt- 
ful cases the right to the writ will not be extended. The 
language of the statute, “in a civil action for the recovery 
of money,”* will not include proceedings to revive a dor- 
mant judgment. This is a statutory proceeding, not for the 
purpose of recovering money, but for the purpose of re- 
storing the judgment. If the right should exist in such 
actions, which seems reasonable, it is for the legislature to 
so provide. The court, therefore, erred in overruling the 
motion to dissolve the attachment. 

For these errors we recommend that the judgment of the 
district court be reversed. 


OLDHAM and Pounp, CC., concur. 


~® Cobbey’s Annotated Code of Civil Procedure, sec. 1171 (198) and 
note. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


N. B.—Discrepancy as to dates on pages 464 and 465 accords with 
record below. 


-_ — x -_ 7S oF 
Ciry or LINCOLN y. LINCOLN STREET-RAILWAY COMPANY 
ET AL. 


Fiuep Fesruary 4, 1903. No. 12,842. 
Commissioner’s opinion. Department No, 2, 


1. Stipulation: AGREEMENT: RELEASE: MISTAKE: REMEDY: MOTION 
vo WITuDRAW: REFORMATION OF AGREEMENT. One party to a 
stipulation or an agreement can not be released from a part of 
it on the ground of a mistake and still leave the other party 
bound thereby; his remedy is not by motion to withdraw from 
a part of the stipulation, but by a proceeding to reform the 
agreement, or to set it aside altogether. 


2. Discretion of Court as to Withdrawal of Stipulation. Where a 
party waits until near the close of a second trial before asking 
to withdraw from a stipulation of facts used: by both parties 
on both trials, the court may, in its discretion, refuse such 
request. 


3. Street-Railway Company: PowrER TO BorRow Money. A street- 
railway company authorized to construct, equip and operate 
lines of electric street-railway may purchase lines already con- 
structed and fit and suitable for the extension and completion 
of its system, as well as construct the same. And a recital con- 
tained in a mortgage executed by such company that it has 
power to borrow any sum or sums of money which may be 
necessary for the purchase, construction and equipment of its 
electric street-railway will not render the mortgage void upon 
its face. 


4. Charter. The charters of all street railway companies in this 
state are created by general law. Cities have no power to 
grant such charters or impose any limitations thereon, and the 
act of 1889, authorizing street-railway ccinpanies to borrow 
money for certain purposes and secure the payment of the same 
by mortgaging their property and franchises, applies to all 
street-railway companies in this state, whether chartered before 
or after the passage of that act. 


Syllabus by court; catch-words by editor. 
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5. Mortgage: Excrssivié AMOUNT: PRoor: PresumprTion. Where it 
is claimed that a mortgage executed by a street-railway 
company is for an amount in excess of that permitted by law 
and its charter, such alleged fact must be proved, so that 
an examination of the record will disclose it. Otherwise it will 


be presumed that the mortgage was noi for an excessive 
amount. 


6. Fictitious Indebtedness. Where a street-railway company mort- 
gaged its property and franchises to secure the sum of $600,000 
for the purpose of purchasing, constructing and equipping its 
lines of electric street-railway, and it is shown that it expended 
for that purpose about $900,000, it can not be said that the 
mortgage was given to create a fictitious indebtedness. 


= 


. Bonds: Morrcace: TnustT DEED. A series of bonds secured by a 
mortgage or trust deed on the property of a street-railway 
company are neyvotiable, and as between bona-fide purchasers 
thereof for value. are equal in priority; the lien of each bond 
dating from the recording of the mortgage that secured it and 
not from the time it was issued. 


8. Special Assessments: PavinG Taxes: First LreN. Such a mort- 
gage is a first lien upon the property ot the street-railway de- 
scribed therein as against all special assessments for paving 
taxes, except such as were assessed for paving already done, or 
as were in contemplation at the time it was recorded. 


9. Lien Upon Personal Property. Section 77 of chapter 11 of the 
Session Laws of 1887, which creates a lien for paving taxes 
against the lines of street-railway companies, does not make 
such special taxes a lien on their personal property. 


10. Special Assessments: Inrerusr. Under the statute, the taxes 
levied as special assessments in cities of the first class draw 
interest at the rate of twelve per cent. per annum from the 
time of delinquency. and a decree enforcing a tax lien arising 
thereon will draw interest at the same rale. A computation of 
the amount due on special assessments upon that basis will be 
sustamed. Lincoln St. R. Co. vc. Cily of Lincoln, 61 Nebr., 109. 


1t. Creditor: Diversion of PayMENT. A creditor can not divert a 
payment by his debtor trom the appropriation made by him, 
upon mere equitable considerations that do not amount to an 
agreement between the parties giving the creditor a right to 
appropriate the payment otherwise than directed by the debtor, 
though mere equitable considerations may control where the 
payment is made without designating its application. 


12. City Treasurer: DirEcTIoN GiveN. The direction given by defend- 
ant to the city treasurer, as shown by the evidence in this case, 
was specific enough to require him to credit the payment of 
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the $5,000 deposited with him on the taxes which were a first 
lien upon the defendant’s line of street-railway. 


13. Decree of Foreclosure: PURCHASER: CHALLENGING VALIDITY OF 
DrEcREE. One purehasing property and retaining title to it 
under a decree of foreclosure, will not be permitted to chal- 
lenge the validity of such decree. 


14, Purchase of Property: Divestine Lien: TuHrrp Lien: CaNnceL- 
ATION OF LiEN. The sale and purchase of property under 
a decree of foreclosure divests the property of the lien of the 
decree; but where the decree is also a third lien upon other 
property such proceedings do not operate to cancel the lien 
thereon for the amount of the deficiency arising upon such sale. 


15. Street Improvements: SPECIAL ASSESSMENTS. ‘‘Where street im- 
provements are made and the cost of paving that portion of the 
street occupied by street-railway companies is levied as special 
assessments against the property of several street-railways as 
separate properties, and the different street-railways. are after- 
wards consolidated and merged into one property and operated 
as oue street-railway system, the old companies losing their 
individuality and identity and the new company assuming the 
burdens and obligations of the constituent companies, held, that, 
as between the consolidated company and the municipal au- 
thorities levying such special assessments, the liens arising by 
reason of the several assessments aguinst the different constit- 
nent companies and properties attach to the new property 
owned and operated by the substituted company as one prop- 
erty in its entirety.” Lincoln St. R. Co. v. City of Lincoln, supra. 


16. Street-Railway Property: SpreciAL AssEssMENT;: Tax LIEN: Mzn- 
ger. “Where, however, a mnortgage was placed upon a street- 
railway property, and afterwards another company, against 
which certain liens for taxes levied as special assessments ex-" 
isted, was consolidated with the mortgagor company, feld, that 
the lien of the mortgage on the property covered thereby, with- 
out the consent of the mortgagee, could not be impaired by 
the agreements and acts of consolidation, and that the tax lien 

. on property consolidated and merged into the new company, 
and with the property mortgaged, could mot be made prior to 
the morigage lien on all the property after consolidation; that 
the tax and mortgage liens attached to the specific properties 
embraced in the levy and the mortgage respectively,” in accord- 

ance with their original priorities. Lincoln St. R. Co. v. City of 

Lincoln, supra. 


17. Finding of Trial Court: Supertor Lien. Where the trial eourt 
finds, on sufficient evidence, that certain assessments for paving 
taxes were in contemplation at the time of the execution of a 
mortgage by the street-railway upon its property, it follows 
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as a matter of Jaw that the lien of such taxes is superior to the 
lien of the mortgage. 


18. Assessments: Car J.INES: PAVING OUTSIDE OF RAILs. Assessments 
for paving one foot outside of the rails of street-car lines will 
not be held void where svch paving was done while the statutes 
were in force providing that street-railway companies should be 
required to pave between their tracks and one foot outside of 
the rails thereof. 


19. District Court: Discretion: PERSONAL JUDGMENT. The district 
court, in its discretion, may refuse to render a personal judg- 
ment against defendants at the time of the rendition of its 
decree in a suit to foreclose tax liens, and may defer such action 
until after the execution thereof. 


Error from the district court for Lancaster county. 
Second trial of case reported in 61 Nebr., 109. The ulti- 
mate facts are clearly stated in the opinion. Tried below 
before Cornisu, J. Affirmed. 


Edmund C. Strode and D. J. Flaherty, for plaintiff in 
error. 


Paul F. Clark, Charles 8. Allen, J. W. Deweese and 
Frank E, Bishop, contra. 


BARNES, C. 


This is an action brought by the city of Lincoln to fore- 
close a lien for certain special assessments, or paving taxes, 
against the Lincoln Street-Railway Company, the New 
York Security & Trust Company, the New York Guaranty 
& Indemnity Company, Brad D. Slaughter, receiver, and 
the Lincoln Traction Company. At a former trial in the 
district court for Lancaster county a decree was rendered 
in favor of the city for about $108,000, and it was awarded 
a first lien for that sum on all of the property of the street- 
railway owned by the consolidated company, and after- 
wards purchased by the persons who formed the Lincoln 
Traction Company. From that decree the defendants pros- 
ecuted error to this court, and on the hearing the decree 
of the trial court was reversed and the cause was remanded 


Vou. 67] JANUARY TERM, 1903. 473 


City of Lincoln y. Lincoln St. R. Co, 


for a new trial. Counsel for the city thereupon obtained 
leave to file an amended and supplemental petition in the 
district court. To this petition the defendants filed an an- 
swer, and the city, by its reply, for the first time, raised the 
question of the validity of the mortgages involved in this 
controversy. Counsel for the city also attempted to with. 
draw from a part of the stipulation of facts on which the 
former trial was had, but the court refused to allow them 
to do so. These questions were litigated on the second 
trial, together with the same issues on which the former 
trial in the district court was conducted. The trial re- 
sulted in a series of findings, which we will not quote in 
full, but will refer to them as occasion requires, and a de- 
cree in favor of the plaintiff for a first lien, amounting 
to $48,180.25, in effect a second lien for $6,855.88, and a 
third lien for $37,352.63 on all of the property of the con- 
solidated company, except the lines acquired and con- 
structed after the consolidation took place, and a fore- 
closure of said liens as prayed. The court found and 
decreed that the plaintiff was not entitled to a lien on the 
personal property of the company. J'rom this decree the 
city prosecutes error, and the defendants appeal to this 
court. Thus the case is before us a second time. 

Most of the questions presented herein were decided in 
our former opinion, which is reported in 61 Nebraska, at 
page 109. It appears that, prior to the year 1891, several 
corporations, under different names, had acquired fran- 
chises for the purpose of constructing and operating lines 
of street-railway in the city of Lincoln; that all but one 
of them had constructed a portion of their lines, and were 
operating them with horse-cars; that early in that year 
one 1l*, W. Little, acting for a company or syndicate known 
as I*. W. Little & Co., purchased all of said franchises and 
lines of street-railway which had been constructed by the 
several companies, and merged them into one corporation, 
called the Lincoln Street-Railway Company, with the 
single exception of the linés owned by a corporation called 
the Rapid Transit Company; that said lines were recon- 
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structed, extended, connected, and equipped with electric 
motive power, as a system of electric strect-railway for the 
whole city; that on the 20th day of July, 1891, the said 
consolidated company executed and delivered to the New 
York Security & Trust Company a mortgage for $600,000, 
which is one of the mortgages in question herein; that on 
the 16th day of November, 1891, the Rapid Transit Com- 
pany’s lines were taken over by the said consolidated com- 
pany, and a final consolidation was effected, the company 
being thereafter known as the Lincoln Street-Railway 
Company; that meanwhile the said company became in- 
debted to the city om accouut of certain special taxes for 
paving between the rails of its tracks in the several 
paving districts of the city, which taxes and the liens 
thereof, are the principal matters in controversy in this 
suit; that after the final consolidation was effected a 
mortgage was executed and delivered to the New York 
Security & Indemnity Company, which is the second mort- 
gage in question herein; that shortly thereafter the New 
York Security & Trust Company commenced an action 
to foreclose its mortgage in the United States circuit court 
for the district of Nebraska; that a receiver was appointed, 
who took charge of the property; that the New York Se- 
curity & Indemnity Company filed its cross-bill and the 
mortgages were foreclosed; that the property was sold 
under the decree, and was purchased by the persons who 
now own and operate the lines under the name of the Lin- 
coln Traction Company; that in the decree of foreclosure 
the rights of the city were duly protected; and that about 
that time the city commenced this suit to foreclose its pav- 
ing tax lien. It further appears that, after the consoli- 
dated company absorbed the Rapid Transit Company and 
its property, a large part of the Rapid Transit’s lines were 
sold to a corporation called the Home Street-Railway Com- 
pany; that a suit was afterwards commenced in the federal 
court for the district of Nebraska, by.a party who had fur- 
nished the money to reconstruct and equip the Rapid 
Transit Company’s lines, to foreclose a lien thereon, and 
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that the city, in order to save and preserve its lien, filed a 
cross-bill in said suit and obtained a decree giving it a first 
lien on the property for and on account of the separate 
paving taxes assessed against it; that the property was 
sold under the decree and was purchased by the city; that 
it did not sell for enough to satisfy the decree, and a large 
part thereof was and is still due to the plaintiff herein. 
This was the situation in which matters stood at the time 
of the second trial in the district court, which resulted in 
the decree now before us for review. 

Couusel for the city contend that the court erred in re- 
fusing to allow plaintiff to withdraw from a portion. of 
the written stipulation made by the parties herein, and 
upon which the former trial was had. We take up this 
question a little out of its regular order, because many 
of the other assignments presented herein will be settled 
by the determination of this one. The record shows that 
counsel for the city, before the case was called for trial, 
filed an application to be permitted to withdraw from par- 
agraphs 15 and 16 of the stipulation. The court overruled 
and denied the application. The city excepted and now 
strenuously urges that such ruling was reversible error. 
An examination of the bill of exceptions, discloses that the 
stipulation contained thirty-eight paragraphs and covered 
213 pages of the record; that by its use the city was saved 
the trouble and expense of proving its ordinances and reso- 
lutions, the engineei’s estimates, the assessments in ques- 
tion, the time and manner of making them, and the 
amount due thereon. In fact, it appears that the city ob- 
tained such substantial benefits and concessions thereby 
that the trial court must have deemed it unjust and in- 
equitable to allow it to withdraw .:om the two paragraphs 
in question and retain the benefits accruing to it by the 
other portions thereof. In Gerdtzen v. Cockrell, 52 N. W. 
Rep. [Minn.], 930, the court held that one party to a 
stipulation or an agreement could not be released there- 
from on the ground of a mistake, and still leave the other 
party bound thereby; that his remedy was not by motion 
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to withdraw from it, but by a proceeding to reform the 
agreement. In the case of Welsh v. Noyes, 10 Colo., 133, 
14 Pac. Rep., 317, it was held that “a stipulation in 
a case by both parties, made for convenience and expedi- 
tion, but by which counsel inadvertently admit facts not 
in accord with the premises, and injurious to their client, 
may be relieved against; but to strike out a portion of a 
stipulation on the suggestion of one party is error if such 
part be material. The entire stipulation should be can- 
celed.” Counsel for the city made no formal application 
to be allowed to withdraw from and cancel the whole stip- 
ulation, and have it set aside; and no application was 
made to have it reformed. The rule that one party can 
not withdraw from a part of a stipulation of facts made 
for the purpose of expediting the hearing of a case, and 
leave his opponent bound thereby, is one founded in rea- 
yon and justice and is so well settled that it is no longer 
ab open question. Therefore the trial court did not err 
in denying the application. Counsel for the city claim, 
however, that they asked to be allowed to withdraw from 
the whole stipulation and to have the same wholly set 
aside, and that the court erred in not permitting them to 
doso. It appears on page 742 of the bill of exceptions that 
during the trial, and while the defendants were introduc- 
ing evidence, they offered paragraphs 15, 16 and 17, and 
a portion of paragraph 8 of the stipulation of facts, being 
that part of it which had not been put in evidence by the 
city; that thereupon the following objection was made: 
“Counsel for the plaintiff object to paragraphs 15 and 16, 
for the reason that the same purport to stipulate facts 
which are not the facts, but which are untrue; and for the 
reason that counsel for the city did not know at the time 
the original stipulation was entered into that such facts 
were not true, but assumed they were, on the representa- 
tion of counsel for the defendants, whereby plaintiff was 
misled; and counsel for plaintiff asks leave to withdraw 
from the stipulation, and particularly from paragraphs 15 
and 16, because the alleged facts therein stated are not 
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true.” The court overruled the objection, and denied the 
request. We think the request was insufficient in form. 
It was for leave on the part of the plaintitf to withdraw 
from the entire stipulation, but no request was made to 
wholly set it aside. If this request had been granted, it 
would still have left the defendants bound by the agree- 
ment. It would also seem that the application came too 
late to be entertained by the court. The plaintiff had 
made its case and rested; it had put in evidence all of the 
stipwation, except that portion of it which defendants 
were then attempting to introduce, and it would have been 
unjust at that stage of the proceedings to deny the defend- 
ants the benefit of these paragraphs. * Yet counsel insist 
that the court, in the exercise of its discretion, ought to 
have sustained the objection and granted their request. 
We can not assent to this proposition. Paragraph 15 fixed 
the time when the bonds and mortgage in question were 
delivered to the New York Security & Trust Company, 
and stipulated that they were sold to bona-fide purchasers 
for value, without knowledge or notice of any of the mat- 
ters mentioned in the stipulation, except such constructive 
notice, if any, as was imparted by the corporate records 
of the street-railway company, and of the city of Lincoln 
and the laws of this state. Paragraph 16 contained prac- 
tically the same statements as to the bonds and mortgage 
executed and delivered to the New York Guaranty & In- 
demnity Company. These paragraphs had been disre- 
garded by the plaintiff, and it had been permitted to in- 
troduce other evidence by which it sought to establish the 
fact that the lien of the mortgages attached at a time sub- 
sequent to that fixed by the agreement. It is certain that 
the trial court found that the evidence so introduced was 
insufficient to establish the fact sought to be proved, and 
such finding will not be set aside. If the court had sus- 
tained the objection and granted the request, the result 
would have been a mistrial; it would have rendered it 
necessary to retry the whole case, and to require this to 
be done would have been an abuse of discretion. Stipula- 
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tions and agreements like the one in question, should be 
encouraged and sustained by the court. Palmer v. People, 
4 Nebr., 68, 76; Rich v. State Nat. Bank of Lincoln, 7 
Nebr., 201, 205, 29 Am. Rep., 882; Stute Bank of Nebraska 
v, Green, 8 Nebr., 297, 307. In Van Horn v. Burlington, 
C. Rk. & N. R. Co., 69 Ta. 239, we find the following: 
“Where a party enters into a written stipulation as to 
material facts in a case, he can not on the trial disregard 
the stipulation and introduce evidence to contradict it, on 
the ground that he was not informed as to the facts when 
he entered into the stipulation.” In Ryan v. Mayor, 154 N. 
Y., 328, 332, 48 N. E. Rep., 512, the court held that, under 
a stipulation that upon a second trial of an action “the 
evidence taken upon the previous trial be read at the 
trial term as the evidence in this action,” either party is 
entitled to the benefit of whatever the record of the pre- 
vious trial presented as evidence, and letters put in evi- 
dence at the previous trial by the plaintiff, without objec- 
tion, may be read by the defendant as a part of his case, 
without reference to their competency. The court in that 
case sustained the stipulation and agreement absolutely, 
although it was sought by one of the parties to be relieved 
therefrom. For these reasons, we hold that the court was 
not guilty of an abuse of discretion in overruling the plain- 
tiff’s objection and denying its request. 

The city now claims that the mortgage to the New York 
Security & Trust Company is void for illegality. No such 
claim was made upon the first trial in the district court, 
or upon the former hearing before us; but after the case 
was remanded to the district court for a new trial, counsel 
for the city filed a supplemental petition, to which the de- 
fendants filed an answer, and in reply to this answer it was 
alleged that the mortgage was void. This question was 
thereupon litigated in the trial court, and resulted in a 
finding against the city. Defendants contend that this 
question could not be raised for the first time by the reply, 
and, technically speaking, this may be true; but as long as 
the question is before us, we may as well determine it upon 
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its merits. The first point made by the city is that it ap- 
pears upon the face of the mortgage that it was given for 
an unauthorized and illegal purpose. This contention is 
based on the fact that the mortgage recites “that the com- 
pany is authorized by law to borrow any sum or sums of 
money which may be necessary for the purchase, construc- 
tion and equipment of its lines of electric street-railway,” 
while the statute which authorizes a street-railway com- 
pany to borrow money provides that it is authorized to 
make mortgages and “execute deeds of trust upon its rail- 
way and property, in whole or in part, including its real 
and personal property and franchises, to secure money bor- 
rowed for the coustruction and equipment of their roads.’’* 
It is strenuously contended that the word “purchase” 
not being a part of the statute, its appearance in the re- 
citals of the mortgage renders it void on its face. No au- 
thorities are cited by the city which directly sustain this 
point, and even if the city is in a position to raise this 
question we think the construction of the statute contended 
for is entirely too narrow. A similar question was before 
the New York court of appeals in Gamble v. Quecus 
County Water Co., 123 N. Y., 91,9 L. R. A, 527. In 
that case a shareholder in the waterworks company, at his 
own expense and for his own personal benefit, had built a 
system of pipes suitable for an extension of the company’s 
plant. He sold this property to the company and received 
in payment therefor its stock and bonds. The point was 
made that the purchase was void, and the bonds issued in 
payment therefor were also void, because the company was 
not authorized to issue them for that purpose. The statute 
under which they were issued provided that the company 
might borrow money for the purpose of constructing its 
water-works, and issue bonds for the payment thereof. The 
court disposed of the question as follows (p. 109): “It is 
altogether too narrow a construction of the statute to hold 
that the corporation must itself construct the works, and 


*Cobbey’s Annotated Statutes, sec, 10088; Compiled Statutes, ‘eh: 
%2, art. 7, see. 11. 
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may not purchase works already constructed, and fit and 
suitable for its purposes.” A like question was before the 
supreme court of the United States in the case of Branch v. 
Jesup, 106 U. S., 468, 27 L. Ed., 279. It was held that where 
a railroad company had power to construct a particular 
line of road, it might purchase from another company a 
railroad constructed upon that line. In the case at bar, the 
Lincoln Street-Railway Company had power to construct 
and operate lines of street-railway throughout the city of 
Lincoln. It had power to mortgage its property and fran- 
chises to construct and equip such lines. No good reason 
can be suggested why it could not, under such nower, pur- 
chase a line of street-railway constructed in whole or in 
part if suitable for its purposes, complete, equip and con- 
struct extensions thereto, and connect it with its other 
lines, so as to form a complete system of street-railways 
for the whole city. We therefore hold that the finding 
of the trial court that the mortgage was not void upon its 
face was right, and should be affirmed. 

The second consideration urged upon our attention as 
a reason for holding the mortgage void, is that the prop- 
erty and franchises were inalienable. This contention is 
based on the following premises: That the ordinance un- 
der which the electors of the city of Lincoln voted to au- 
thorize the street-railway companies to construct their 
lines upon the streets of the city, together with its adop- 
tion by the popular vote, in effect created the charters of 
the street-railway companies, and was the source of their 
franchises; that the ordinance contained no privilege of 
alienation; that these matters amounted to a contract be- 
tween the city and the street-railway companies; that the 
franchises and privileges were personal to the companies 
to which they were granted, and, therefore, could not be 
alienated or transferred; and that the legislature, by a 
subsequent .act, authorizing street-railway companies to 
alienate or mortgage their property and franchises, could 
not confer such a right upon the companies or those who 
purchased their franchises so acquired. This question was 
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settled by our former decision. In 61 Nebr., 109, Mr. Jus- 
tice Hotcoms, speaking for the court, said (p. 125): 
“Counsel for defendants insist that the ordinance estab- 
lishes a contract with respect to its franchise, defines its 
terms and grants property rights, which are infringed upon 
by the statutes afterwards enacted requiring the company 
to pave the part of the streets occupied by its tracks. We 
observe no authority in the statute giving to the city the 
right to grant charters to street-railway companies, and 
as all such authority must be derived from the statute, we 
must conclude that, unless it is found there, it does not 
exist. By the constitutional provisions quoted, special 
charters are prohibited, and corporations receive their 
franchises only by general law, and subject to all legal 
rules and statutes as to the reserved right of the lawmak- 
ing power of alteration and amendment. The laws of the 
state and the articles of incorporation are considered in 
the nature of a grant, and constitute the charter of the 
company. Abbott v. Omaha Smelting Co., 4 Nebr., 416; 
Lincoln Shoe Mfg. Co. v. Sheldon, 44 Nebr., 279. In the 
case of a street-railway corporation, the grant by the leg- 
islature under general law, is, by the constitution, ineffect- 
ual, without such company first obtain the consent of a 
majority of the electors to the construction and operation 
of a proposed street-railway over the streets where such 
railway is to be constructed. The statute provides how 
such consent may be secured. Compiled Statutes, 1887, 
p. 562, ch. 72, art. 7.* It is therein provided how the ques- 
tion shall be submitted. No authority is given the city 
except to submit the proposition. It is not authorized to 
grant a charter upon any terms whatever. There is, we 
think, a marked distinction between a provision enacted 
for the purpose of securing the consent of a majority of 
the electors of a city for a street-railway corporation char- 
tered under the general laws to construct and operate a 
street-railway over the streets of such city, and authority 
to the city, as a municipal corporation, to grant to such 


* As amended, see Cobbey’s Annotated Statutes, secs. 10078 et seq. 
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corporation a charter to construct its railway over the 
streets under the terms and stipulations entered into by 
such city. While it is essential that the consent of a ma- 
jovity of the electors be secured before any charter or 
franchise rights can accrue to a street-railway company, 
the provisions of the constitution and the statutes requir- 
ing such consent can not be made the basis of a contract 
respecting corporate rights and privileges between the city 
and such company. The charter rights are derived from 
the general law. The consent of a majority of the electors 
can only be regarded as a condition precedent, on the 
happening of which is dependent the right to construct and 
maintain on the streets a railway, and does not enlarge or 
restrict the grant arising by virtue of the general laws, or 
in other respects affect the legislature in the exercise of its 
lawful authority. The property rights of the defendant 
company, its right of an easement in the streets for the 
purposes of its creation, and its corporate franchise de- 
rived under the law, are all recognized and respected. If 
contention of counsel be correct, and the ordinance and 
its acceptance constitute a contract between the city and 
defendant with respect to its franchise, then it is in the 
power of the authorities of the different towns and cities 
to enter into contract relations with respect to such fran- 
chise, which in effect creates special charters, nullifies the 
constitutional provisions referred to, and renders impo- 
tent the legislature as to all future legislation in regard 
to such matters. This clearly is not the law.” The char- 
ter or franchise of the company having been created by 
the legislature under general laws, that body could at any 
time change, amend, enlarge or restrict any of the rights 
and privileges conferred thereunder. And the act of 1889 
authorizing street-railway companies to borrow money for 
certain purposes and to mortgage their property and fran- 
chises to secure the payment of the same, is valid, and ap- 
plies to the defendants and all other street-railway com- 
panies in this state. 

The third contention is that the mortgage was given to 
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secure a fictitious increase of corporate indebtedness, with- 
in the prohibition of the constitution. Section 5, article 
11 of the constitution provides: “No railroad corporation 
shall issue any stock or bonds, except for money, labor or 
property actually received and applied to the purposes for 
which such corporation was created; and all stock, divi- 
dends, and other fictitious increase of the capital stock or 
indebtedness of any such corporation shall be void. The 
capital stock of railroad corporations shall not be in- 
creased for any purpose, except after public notice for 
sixty days, in such manner as may be provided by law.” 
This provision is an important one. It was intended to 
prevent overcapitalization of railveads, and prohibit the 
issuance of what is commonly known as “watered stock,” 
upon which exorbitant charges for transportation of pas- 
sengers and commodities might be based, thus creating an 
apparent necessity for such charges, in order to earn and 
pay dividends thereon. It is a wise and beneficent meas- 
ure, and we should enforce it strictly whenever occasion 
requires or opportunity permits us to do so. It is doubtful 
if this provision applies to street-railway companies. It 
appears, however, that the money borrowed upon the mort- 
gage in question was used to pay for some of the constitu- 
ent properties purchased by the defendant, which became 
parts of the property of the consolidated company; that 
some of it was used for the construction and extension of 
the several lines of street-railway so purchased, and a large 
part of it was used to electrically equip the whole system; 
that the amount of money expended for these purposes 
was about $900,000, so that no fictitious indebtedness was 
created by the mortgage in question; and it appears that 
the company in effect received property, money or labor 
for the amount, and to the extent of a much greater sum 
than the total amount of bonds secured by the mortgage. 
It is further contended that the mortgage is void because 
it was for an amount in excess of that authorized by law. 
The evidence does not sustain this claim, so far as we can 
ascertain from the bill of exceptions. Therefore this con- 
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tention must fail. The finding of the trial court upon 
that question is sustained by the evidence and should be 
affirmed. It follows that the mortgage was valid, and 
created a lien upon the property described therein. Hav- 
ing held that the mortgage is valid, it is unnecessary to 
discuss or determine the question of its negotiability. The 
question of the negotiability of the bonds secured thereby 
was disposed of in Kendall v. Selby, 66 Nebr., 60, and in 
Garnett v. Myers, 65 Nebr., 280, where it was held that 
such bonds were negotiable. It may be further stated that 
the finding of the court that the bonds were executed and 
signed in substantial compliance with the statutes is also 
sustained by the evidence, and is affirmed. 

It is contended by the city that the lien of the mortgage 
did not attach to the property of the defendant until some 
time subsequent to the 20th day of July, 1891; that the 
court erred in its finding that it became a lien thereon at 
that date. By the terms of the stipulation the court was 
required to fix that date as the time when the mortgage of 
the New York Security & Trust Company became a lien 
on the property. Having upheld the stipulation, the find- 
ing of the trial court upon that question must be sustained. 
But waiving the stipulation, we are satisfied that the city 
failed in its attempt to show that it did not become a 
lien until a later date. The evidence discloses that the 
mortgage was delivered to the trust company on July 20, 
1891, and that the bonds secured by it were sold to the pur- 
chasers thereof for value. The dates of said sales are not 
shown. It follows that we must hold that the mortgage 
became a lien from the time it was delivered and recorded, 
which was July 20, 1891. Jones, Mortgages [6th ed.], 
sec. 374; Omaha Coal, Coke & Lime Oo. v. Suess, 54 Nebr., 
379. In the case of Pittsburgh, C., C. & St. L. R. Co. v. 
Lynde, 55 Ohio St., 28, the supreme court of Ohio held 
that: “The bonds of an Obio railroad corporation, payable 
in New York city to bearer, are negotiable without indorse- 
ment, although sealed with the corporate seal, notwith- 
standing that they were made in 1864, while section 1 of 
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the act of 1820 (1 Swan & Critchfield, 862), in relation to 
negotiable paper, was in force. Where such bonds are se- 
cured by a mortgage on the roadway and other property of 
the maker, executed to a trustee for that purpose and are 
issued at different times, the lien of all the bonds outstand- 
ing in the hands of bona-fide holders for value, are equal 
in priority; the lien of each bond dating from the record 
of the mortgage that secured it, and not from the time it 
was issued.” We therefore hold that the finding of the 
trial court that the mortgage in question became a lien on 
the property of the street-railway company July 20, 1891, 
should be sustained. 

The contention is made that the court erred in holding 
that the New York Security & Trust Company’s mortgage 
takes precedence over the lien of the special assessments 
made subsequent to the execution and delivery thereof. 
This question is settled by our former decision. The lan- 
guage of Judge HoLcoms on that branch of the case is as 
follows (p. 159): “The statute on the subject is as fol- 
lows: ‘No mortgage, conveyance, pledge, transfer or in- 
cumbrance of any such property of any such company or 
person, or of any of its rolling stock or personal property, 
created or suffered by any such company, or party, after 
the time when any street or part thereof, upon which any 
such street-railway shall have been laid, shall have been 
ordered paved, repaved, macadamized, or repaired, shall be 
made or suffered, except subject to the actual or prospect- 
ive lien of such special taxes, whether actually levied or 
not if such levy be in contemplation.’ Compiled Statutes 
1899, ch. 13a, art. 1, sec. 79. The lien on the property as- 
sessed is only by virtue of the statute. The legislature has, 
for reasons no doubt appearing to it as sufficient and satis- 
factory, enacted that the tax lien should be prior if the 
improvement is in contemplation, whether the taxes are 
actually levied or not. By the language used it is con- 
templated that if the improvement has been projected and 
is under way, that is, if the street ‘shall have been ordered 
paved,’ no lien shall be created except subject to the pros- 
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pective lien. The language of the statute excludes the idea 
that under all circumstances the lien for special assess- 
ments shall be superior to all other liens. If force and 
effect be given to the language of the statute, and the words 
used be taken in their ordinary and natural meaning, the 
conclusion is irresistible that an incumbrance placed on 
the property before street improvements are projected is 
prior to a lien for special assessments levied thereafter for 
such improvement. It is not for us to engage in judicial 
legislation or trench on the clearly expressed meaning of 
the language used by the legislature in its enactment of 
iaw. The iegisiature having determined under what cir- 
cumstances special assessments levied on property of 
street-railway companies for street improvements should 
be a first lien on the property assessed, it follows, under 
any recognized rule of construction, that valid liens on 
the property before any improvements are made or con- 
templated within the meaning of the section can not be 
subordinated to the statutory lien. We observe no escape 
from this conclusion. Counsel for the city insists that the 
veneral provisions, as to assessments levied generally be- 
ing liens on the property assessed prior to all others, should 
likewise govern in the case at bar. We can not so construe 
the law without ignoring entirely the language quoted, and 
this we are not at liberty to do. Were it not for such lan- 
guage, and relying only on the general provisions with 
reference to special assessments, we could readily agree 
with counsel in this regard. The principle of subordina- 
tion of liens for taxes to liens created by contract has been 
also recognized by the legislature in the act providing that 
a general lien for taxes shall exist in favor of the state on 
all the personal property of the tax debtor from and after 
the time the assessment books are placed in the hands of 
the county treasurer or tax collector for collection; and 
yet it is held that a mortgage in good faith executed on 
such property prior thereto is a superior lien to that of 
the lien for taxes. Reynolds v. Fisher, 43 Nebr., 172; 
Farmers’ Loan & Trust Co. v. Memminger, 48 Nebr., 17; 
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Chamberlain Banking House v. Woolsey, 60 Nebr., 516.” 
The foregoing is the law of this case, and this question is 
no longer an open one in this court. 

Complaint is made because the court found that the 
paving taxes were not a lien on the personal property of 
the street-railway company. Section 77 of chapter 11 of 
the Session Laws of 1887 which creates the lien, reads as 
follows: “Special taxes for the purpose of paying the costs 
of any such paving, repaving, macadamizing or repairing 
of any such street-railway may be levied upon the track 
including the ties, iron, road-bed and right of way, side- 
tracks, and appurtenances, including buildings, and real 
estate belonging to any such company or person, and 
used for the purpose of such street-railway business, all 
as one property, or upon such part of such tracks, appur- 
tenauces, aud property as may be within the district paved, 
repaved, macadamized, or repaired, or any part thereof, 
and shall be a lien upon the property upon which levied 
from the time of the levy until satisfied.” And it is 
claimed that the word “appurtenances,” used therein, 
should be construed to mean the personal property, in- 
cluding the rolling stock, of the defendant company. It 
must be conceded that the word, in its ordinary sense, does 
not mean personal property; the term “appurtenance” 
signifies something pertaining to another thing as prin- 
cipal, and which passes as incident to the principal thing, 
which is different, but of a congruous nature. Thus a 
deed conveying land and its appurtenances conveys only 
such things in the nature of fixtures as are appurtenant 
to the land itself. It does not convey the personal prop- 
erty or effects of the granior, although they are situated 
upon the land at the time the conveyance takes effect. It 
is insisted that the word “appurtenances,” as used in the 
statute in this case, means personal property, because in 
the same act, speaking of a mortgage given by a street- 
railway company, the language of the statute is that “no 
mortgage, conveyance, pledge, transfer, or incumbrance 
of any such property of any such company, or person, or of 
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any of its rolling stock or personal property, created or 
suffered by any such company or party, after the time 
when any street or part thereof, upon which any such 
street-railway shall have been laid, shall have been ordered 
paved, 1epaved, macadamized or repaired, shall be made 
or suffered, except subject to the actual or prospective 
lien of such special taxes, whether actually levied or not, 
if such levy bein contemplation.”* We do not understand 
that this in any way extends the lien of the special taxes 
as defined and described in the statute; or that the leg- 
islature intended that it should have that effect. The 
same section provides that the treasurer shall have the 
power and authority to seize any personal property be- 
longing to the street-railway company for the satisfaction 
of such taxes, when delinquent, and to advertise and sell 
the same, in the same manner as constables are authorized 
to sell property upon execution. The evident intention 
was to permit such seizure and sale, notwithstanding the 
personal property was mortgaged, unless the mortgage 
became a lien thereon before the assessments were actually 
made or were in contemplation by the city authorities. It 
has often been held that the words “with the appurte- 
nances” can not enlarge the rights of the parties or en- 
large the scope of the deed. Huttemeier v. Albro, 18 N. Y., 
48; Frey v. Drahos, 6 Nebr., 1, 5, 29 Am. Rep., 353. Again, 
a lien upon personal property would be ineffectual. Such 
property is transitory in its nature, and is subject to 
change. In fact, the evidence contained in the bill of ex- 
ceptions in this case discloses that of the many cars which 
were owned by the street-railway company at the time the 
special assessments were made have been abandoned, and 
but very few of them are in use in any form at this time. 
It is, therefore, obvious to us that the legislature never 
intended that the lien for special assessments for paving 
taxes should extend to and cover the personal property of 
the street-railway company. The trial court was therefore 
right in the construction it placed upon the statute in 
question. 
* Session Laws, 1887, ch. 11, sec. 77. 
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The plaintiff in error contends that the court erred in 
his findings of the amount due the city. It appears that 
the trial court tovk as a basis for computation the amounts 
of the original assessments and computed the interest 
thereon at the rate of one per cent. per month from the date 
they became delinquent, plus a penalty of five per cent. 
‘on all of such delinquent instalments. It is contended by 
counsel for the city that the court should have determined 
the amount due by computing interest at six per cent. per 
annum from the date of levy until the taxes were delin- 
quent, and: thereafter a penalty of one per cent. the first 
month, two per cent. the second month, and so on, to wit, 
at the rate of twenty-four per cent. per annum up to the 
time of the trial; and as authority for such contention cites 
us to section 69, chapter 18a, of the Compiled Statutes of 
1891. An examination convinces us that the statute is in- 
complete; in other words, something is left out of the clos- 
ing part thereof. In its present condition it is impossible 
to determine its meaning with any degree of certainty. 
In section 62 of the same chapter we find the following: 
“Special taxes and assessments shall, except deferred 
yearly instalments for paving purposes, be deemed delin- 
quent if not paid in fifty days after the passage and ap- 
proval of the ordinances levying the same in each case, and 
a penalty of five per cent., together with interest at the 
rate of one per cent. a month, shall be paid on all delin- 
quent special taxes or assessments from the time the same 
shall become delinquent.” If the plaintiff’s theory is ac- 
cepted, it is impossible to harmonize these two sections, 
and we believe that portion of section 62, above quoted, 
should be adopted as the rule of computation in this case. 
In fact, that matter was before us upon the former hear- 
ing of this case, and in considering it we held: “Under 
the statutes, taxes levied as special assessments in cities 
of the first class draw interest at the rate of twelve per 
cent. per annum from the time of delinqnency, and a de- 
cree enforcing a tax lien arising therefrom will draw 
interest at the same rate after rendition.” Lincoln 
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St. Rk. Co. v. City of Lincoln, 61 Nebr., 109, 113. Mr. 
Justice HoLcomB, in the body of the opinion, says (p. 
150): “Complaint is made because interest was com- 
puted on the different levies for special assessments at the 
rate of twelve per cent. per annum and the judgment ren- 
dered decreed to draw interest at the saine rate. We 
think this action waa in strict accord with the provisions 
of the statutes and in conformity with the well settled 
rule of this and other jurisdictions with respect to the rate 
of interest allowed on delinquent taxes levied for either 
general revenue purposes or as special assessments. In 
cities of the class that plaintiff belongs to, the statutory 
provision is that all delinquent taxes, both general and 
special, shall draw interest at the rate of twelve per cent. 
per annum from the time they become delinquent.” We 
think this is a correct solution of the question, and the 
same is hereby approved and followed. The trial court, 
in making the computation, having followed this rule, his 
finding of the amount due is approved and affirmed. 

It is next contended by the city that the finding by the 
court which gives the defendant the Lincoln Street-Rail- 
way Company credit for $5,000 on account of a payment on 
the taxes which are a first lien on its lines, is erroneous, 
and is not sustained by the evidence. It appears that an 
attempt was made to compromise all of the matters in 
controversy in this suit; that it was agreed that the de- 
fendant the Lincoln Sireet-Railway Company should pay 
the city $65,000 in instalments, and the whole claim for 
special assessments upon the receipt of that amonnt should 
be canceled. On this agreement $5,000 was paid into the 
city treasury. The city was then enjoined by a taxpayer 
from carrying out the agreement. Under this condition 
of affairs, the defendant had the right either to withdraw 
this payment, or have it applied in satisfaction of the 
debt, as it might see fit to direct. It chose to have it ap- 
plied in payment of a part of the special assessments, 
which this court had declared to be a lien on its property 
prior to the mortgage of the New York Security & Trust 


VOL. 67] JANUARY TERM, 1903. 491 


direction, as shown by the evidence, was as follows (testi- 
mony of Mr. Tumpe) : 

Q. Mr. HWumpe, do you remember whether or not any 
tender or deposit of money has been made by any of the 
defendants on any of the taxes involved in this litigation? 

A. Yes, sir. 

Q. What amount? 

A. $5,000 paid. 

Q. Paid to whom? 

A. Paid to Mr. Aitken, city treasurer. 

Q. I will ask you if you remember about when the de- 
cision of the supreme court was rendered in this case; the 
record of it being January 4, 1901. Do you remember that 
decision was made? 

A. Yes, sir. I remember the fact. 

Q. Well, what, if anything, did you do or say with ref- 
erence to this command—with reference to this $5,000 
payment to the city treasurer of Lincoln? 

A. After the decision of the supreme court had been 
rendered, I asked to-have the $5,000 applied on these dis- 
tricts which were covered by the decision of the supreme 
court, as being against the property owned by the Lin- 
coln Traction Company. 

Q. Prior to the giving of the mortgage? 

A. Yes, sir. 

Q. That is, the lien for taxes that existed prior to the 
giving of the mortgage that was foreclosed, and the Lin- 
coln Traction Company made its purchase under? 

A. Yes, sir. 

“The debtor may, at or before the time of payment, pre- 
scribe the application of such payment, and it is the duty 
of the creditor to so apply it.” 18 Am. & Eng. Ency. Law 
[1st ed.], 234. 

“If the creditor receives money with a direction from 
the debtor to appropriate it to a particular debt, it must 
go to that debt, no matter what the creditor may say at the 
time; and an appropriation once made by the debtor can 
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not be changed by the creditor without the debtor’s con- 
sent.” 18 Am. & Eng. Ency. Law [1st ed.], 235; Mayor of 
Alexandria v. Patten, 4 Cranch [U. 8.], 317, 2 L. Ed., 633; 
Tayloe v. Sandiford, 7 Wheat. [U. S.], 18, 5 L. Ed., 384. 

The supreme court of Ohio, in the case of Stewart v. 
Hopkins, 30 Ohio St., 502, passing upon this question, says: 
“The creditor can not divert a payment so made by his 
debtor, from the appropriation made by him, upon mere 
equitable considerations, that do not amount to an agree- 
ment between the parties giving the creditor a right to 
appropriate the payment otherwise than directed by the 
debtor, though mere equitable considerations may control 
where the payment is made without designating its appli- 
cation.” This rule is recognized and followed in this 
state in the case of Life Ins. Clearing Co. v. Altschuler, 55 
Nebr., 341. The direction to the city treasurer, as shown 
by the evidence above quoted, was specific enough to re- 
quire the city to credit the payment on the assessments 
which had been declared by this court to be a first lien on 
the defendant’s lines of street-railway. We are unable to 
say that the finding of the court that this money should 
be so applied was clearly wrong, and, therefore, it should 
be sustained. 

The trial court found that the remainder due on the as- 
sessments against the Rapid Transit Company was $37,- 
352.63, and gave the city a third lien on the property of the 
Lincoln Street-Railway Company, acquired by the traction 
company by the foreclosure proceedings in the federal 
court. Both parties complain of this part of the decree. 
The city excepts because it was not given a first lien on 
the property described in the first finding of facts, and in 
the first conclusion of law, and the traction company com- 
plains because the remainder due on account of said special 
taxes was not canceled by the decree. It appears that the 
city, by a cross-bill filed in an action pending in the federal 
court against the Home Sireet-Railway Company, which 
owned a portion of the original Rapid Transit lines of 
street-railway, obtained a decree giving it a first lien on 


VOL. 67] JANUARY TERM, 1903. 493 


City of Lincoln v. Lincoln St. R. Co. 


the Rapid Transit lines for the paving taxes assessed 
against that company, and a decree of foreclosure thereon ; 
that said property was sold under the decree and was 
purchased by the city, and that it obtained title thereto 
by a master’s deed, upon a confirmation of the sale; that 
the amount bid at the sale left a deficiency of the 
amount due as established by the decree herein. The 
city is certainly bound by the decree under which it ob- 
tained title to the property purchased. Pope v. Benster, 42 
Nebr., 304, 47 Am. St. Rep., 703; Denver City Irrigation 
& Water Power Co. v. Middaugh, 12 Colo., 4384, 13 Ain. St. 
Rep., 234; Canal & Banking Co. v. Lizardi, 20 La, Ann., 
285, 290. And for that reason it is contended by the defend- 
ant that, the city having obtained title to the former Rapid 
Transit lines, such proceedings operated to completely ex- 
tinguish its claim and lien for the remainder of the Rapid 
Transit paving assessments. We can not assent to this 
proposition. The sale extinguished the lien on the prop- 
erty purchased by the city under the decree, but the city 
was still entitled to recover the amount of the deficiency. 
In the first instance it was entitled to a first lien upon 
the Rapid Transit property. The lien having been extin- 
guished by the sale and purchase thereof, it was entitled 
to a third lien on the other lines of the consolidated com- 
pany obtained by its purchase at the master’s sale. It was 
not entitled to a personal judgment against the old Lin- 
coln Street-Railway Company or the Traction Company, 
the present owner of the consolidated lines, therefor. In 
our former opinion in this case, Mr. Justice HoLcoms, in 
determining this question, used the following language (p. 
157): “Can the lien of the city for special assessments 
levied on the property of the Rapid Transit Company ex- 
tend to all the property of the new company after consol- 
idation prior to and in disregard of the lien theretofore 
created on the property of the original company by virtue 
of the said mortgage? By section 8, article 7, chapter 
72, Compiled Statutes, 1899,* it is specially provided, with 
* Cobbey’s Annotated Statutes, sec. 10085. 


494 NEBRASKA REPORTS, [ VOL. 67 


City of Lincoln vy. Lincoln St. R. Vo, 


respect to street-railway corporations being merged into 
a new corporation by consolidation, ‘that all the rights of 
ereditors and all liens upon the property of either of said 
corporations shall be and hereby are preserved unin- 
paired, and the respective corporations shall continue to 
exist so far as may be necessary to enforce the same.” At 
the time of the consolidation the trust company possessed 
a lien on the property of the defendant company to the 
extent of the sum due on the bonds sold and secured by the 
mortgage held by it as trustee. The city held a lien against 
the same property for special assessments levied, and also 
a similar lien on the property of the Rapid Transit Com- 
pany consolidated with it. The liens were conflicting, 
and to retain each unimpaired necessitated a finding of the 
several sums due against the respective properties and the 
priority of each. We do not understand upon what prin- 
ciple of law the lien existing against the property of the 
Rapid Transit Company can be made a prior lien upon 
the property mortgaged to the defendant trust company. 
This, it seems to us, would be an impairment of the lien 
to that extent in violation of the statutory provisions 
quoted, as well as the fundamental principle against the 
impairment of the obligations of a contract without the 
consent of the parties thereto. We do not think it a suf- 
ficient answer to say that the value of the property ac- 
quired by consolidation from the Rapid Transit Company 
exceeded the tax lien with which it was burdened, and 
which therefore might be spread over the entire property 
without prejudice to the interest of the mortgagee. Of 
the value of each of the properties we are not fully in- 
formed by the record. We are, however, satisfied that the 
defendant trust company may rightfully insist that the 
property on which it holds a lien shall not be charged, 
beyond the terms of its contract, with a lien not existing 
when its rights thereto attached. As between conflicting 
equities and lien-holders the rule is scttled and well- 
grounded in principles of equity that the liens follow the 
property into the consolidated company, and one can not 
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take precedence, by reason of such consolidation, over 
other liens already existing. The lien of the defendant 
trust company on all the property of the street-railway 
company before consolidation can not be subordinated to 
the lien of the levy for special assessments on other prop- 
erty afterwards acquired. by consolidation.” It follows 
that the lien for the Rapid Transit taxes attached to the 
other lines owned by the consolidated company when the 
consolidation with the Rapid Transit lines took place, 
which was at a time subsequent to the giving of the mort- 
gages to the New York Security & Trust Company and 
the New York Security & Indemnity Company. The 
amount still due on the Rapid Transit paving taxes is, 
therefore, a third lien on the lines of the consolidated com- 
pany. This was the holding of the trial court, and was 
strictly in accordance with our former views on this ques- 
tion, to which we still adhere. 

It is conteuded by the defendant companies, on theiv 
appeal herein, that the court erred in giving the city a first 
lien for the paving taxes in paving districts 21 and 22. 
The trial court found that these assessments were in con- 
templation when the mortgage was given to the New York 
Security & Trust Company. The statute creating the lien, 
as above stated, expressly makes it superior to that of the 
mortgage, and the court did not err in so holding. 

It is further claimed by defendants that a part of the 
tax is void because it includes the cost of paving one foot 
outside of the rails of the street-car lives. It is sufficient 
to say that an examination of the question discloses that 
at the time this paving was done the statute, in express 
terms, provided that the company should pave one foot 
outside of its rails. Session Lawa, 1887, ch. 11, sec. 76. 
Therefore it can not be claimed that the assessment ob- 
jected to was void. 

It is contended on the part of the city that the court 
erred in not giving it a personal judgment for a certain 
part of the taxes. It is sufficient to say that no such 
judgment was asked for in the pleadings. Again, the trac- 
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decree foreclosing the mortgages, did not personally as- 
sume the debt. Therefore no personal judgment can be 
rendered against it. No judgment is asked for against 
the old Lincoln Street-Railway Company, and it does not 
appear that if one was rendered it could be enforced or 
collected. Again, it was within the discretion of the 
court to defev any action looking to the rendition of a per- 
sonal judgment until after the execution of the decree by 
sale of the property, when the amount of the deficiency, 
if any, as shown by the return, can be determined, and 
upon 2 proper showing a judgment can be rendered against 
those personally liable therefor. The city, therefore, was 
not injured by the refusal of the court to render a personal 
judgment, and has no cause of complaint so far as that 
question is concerned. 

After a laborious reading of the record and bill of ex- 
ceptions, and a careful examination of all of the matters 
involved herein, we find that the trial was fairly con- 
ducted; that the findings and the decree of the trial court 
are sustained by the evidence and are in substantial ac- 
cord with the law of the case as set forth in our former 
opinion. We therefore recommend that the decree of the 
district court be, in all things, affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment and decree of the district court is 


AFFIRMED. 
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Farmers’ Bank v. Sissy I. Boyp. 
Firep FEBRUARY 4, 1903. No. 12,611. 
Commissioner’s opinion, Department No. 2, 


1, Married Woman: Common-Law LiaBiLity: Contract. Under our 
statute, a married woman is but partially emaucipated from her 
common-law disability to contract. 


2. Promissory NoTE: CONSIDERATION: INTENTION: PRESUMP- 
tion. The signing of a promissory note by a married woman 
creates no presumption of consideration or of ber intention 
to bind her separate estate. 

3. . : INTENTION: SATISFACTION: SEPARATE ESTATE: 


Burven. The burden of proof is upon the holder of a promis- 
sory note signed by a married woman to show that she in- 
tended to bind her separate estate for the satisfaction of the 
obligation. 


Error from the district court for Otoe county. Action 
in the nature of indebitatus assumpsit on two promissory 
notes given by a femme covert. Tried below before JESSEN, 
J. Judgment for defendant. Affirmed. 


Edwin F. Warren, for plaintiff in error. 
D. T. Hayden and W. W. Wilson, contra. 


OLDHAM, C. 


This was a suit on two promissory notes signed by a 
married woman, without her husband joining with her. 
The notes did not recite that they were given on the faith 
and credit of the separate estate of the maker. The un- 
disputed facts arising on the pleadings and evidence are 
that the notes were given for stock in a hedge-fence com- 
pany; that the maker of the notes was the owner of sep- 
arate property at the time the notes were executed; that 
she never actually received any consideration for the notes; 
that the plaintiff purchased these notes for a valuable con- 
sideration, before maturity, relving on the separate estate 
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of the maker, and without notice of any defenses, but with 
knowledge of the fact that the maker of the notes was a 
married woman. There was conflicting evidence on the 
question of the intention of the maker of the notes to bind 
her separate property for the payment of the obligation. 
The issues were submitted to a jury, who found in favor 
of defendant; there was judgment on the verdict, and 
plaintiff brings error to this court. 

The learned trial judge submitted the questions on in- 
structions to a jury, which, in substance, told the jury that 
if they believed from the evidence that the notes were ex- 
ecuted by the defendant with the intention of binding her 
separate estate, then their verdict should be for the piain- 
tiff for the face of the notes and interest; that the burden 
of proof was upon the plaintiff to establish the fact that 
the notes were ‘given with reference to and with the in- 
tention of binding the separate estate of the defendant; 
that the omission to recite an intention to bind the separate 
estate in the body of the notes raised no presumption as 
to what the actual presumption was; and also that if the 
they found from the evidence that the notes were not given 
by the defendant with reference to her separate business, 
trade or property, or were not given with the intent to 
bind her separate estate, then the notes would be void under 
our statute, and the verdict should be for the defendant. 
The plaintiff in error contends that as it purchased the 
notes relying on the separate estate of the maker, for a 
valuable consideration, and before maturity, and without 
notice of defenses, the separate estate of the maker was 
bound, no matter what her intention may have been at the 
time she executed the notes. It also contends that in 
any event the burden of proof should have been cast upon 
the defendant to show that the notes were not given with 
the intention of binding her separate estate. Having re- 
quested instructions from the trial court properly setting 
forth these theories, error is alleged in the action of the 
trial court in refusing plaintiff’s requests for instructions, 
and also in giving of instructions in substance as above 
set forth. 
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Plaintiff in error has filed an earnest and forceful brief 
in support of its contentions in the case at bar, and has 
clearly pointed out the manifest injustice to bona-fide pur- 
chasers of commercial paper which may result from an ad- 
herence to the doctrine set forth in the instructions of the 
trial court, and has fortified its position by a citation of 
authorities from other states which tend to support its 
claim as to the liability of the separate estate of a married 
woman for the satisfaction of negotiable promissory notes 
executed by her. But the question of the possible abuse 
that may follow from the enactment of a statute fixing the 
liability of a married woman with reference to her sepa- 
rate estate is one to be determined by the law-making power 
of the state and not by the courts; and, whatever view may 
have been expressed of the liability of the separate estate 
of a married woman by the courts of last resort of sister 
states under their statutes, the question, as we view it, 
has been fully determined by this court. We have held 
that under our statute she has been but partially emanci- 
pated from her common-law disability to contract, and 
that her separate estate can only be bound when she con- 
tracts specifically with reference to it. We have also held 
that a promissory note made by a married woman, does 
not raise a presumption either of consideration or of her 
intention to bind her separate estate, and that the burden 
of proof is upon the holder of a negotiable promissory note 
executed by a married woman to show that she intended to 
bind her separate estate for the satisfaction of the obliga- 
tion. Barnum v. Young, 10 Nebr., 309; Grand Island 
Banking Co. v. Wright, 53 Nebr., 574; Stenger Benevolent 
Ass’n v. Stenger, 54 Nebr., 427; Smith v. Bond, 56 Nebr., 
529; Kocher v. Cornell, 59 Nebr., 315. It follows that the 
instructions given by the trial judge were fully warranted 
by a long line of decisions of this court, and that there was 
no error in refusing the instructions requested by plaintiff. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Baknes and Pounp, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JENS C. MENG, APPELLANT, V. CHARLES I’. COFFEE ET AL., 
APPELLEES. 
FILED FEBRUARY 4, 1903. No. 9,837. 


Commissioner’s opinion, Department No. 2, 


= 


. Common Law: PoweR or CourTS To DECLARE THE SAME INAP- 
PLICABLE. The power of the courts to declare established doc- 
trines of the common law inapplicable to this state should be 
used somewhat sparingly, and its exercise is not to be justified 
unless the inapplicability of a rule is general, extending to the 
whole or the greater part of the state, or, at least, to an area 
capable of definite judicial ascertainment. 

2. Riparian Owners: Ricurs Mopirircp sy SraTuTE. The common- 

law rules as to the rights and duties of riparian owners 

are in force in every part of the state, except as altered or 
modified by statutes. 


w 


. Rights Defined. The common law does not give to a riparian 
owner an absolute and exclusive right to the flow of all the 
water of the stream in its natural state, but only a right to the 
benefit and advantage of the water flowing past his land so far 
as consistent with a like right in all other riparian owners. 


~ 


. Riparian Owners: REGULATION OF USE OF WATER: SMALL QUAN- 
vities: LarceE Quantities: Tue Law Distinccisuges. In regu- 
lating the use of water by riparian owners, the law distinguishes 
between those modes of use which ordinarily involve the taking 
of small quantities and but little interference with the stream, 
and those which necessarily involve the taking or diversion of 
large quantities and a considerable interference with its ordi- 
mary course and flow. 


5. Purpose of the Law as to Use of Water by Riparian Owners. The 
purpose of the law as to use of water by riparian owners, is to 
secure equality therein, as near as may be, to each, by requiring 
each to exercise his rights reasonably, and with due regard to 
the right of other riparian owners to apply the water to the 
same or other purposes. 

6. Irrigation: Usz WaHicH RIPARIAN OWNER May MAKE OF WATER, A 
riparian owner may take water from a stream for purposes of 
irrigation. But his use of the water for such purposes must be 
reasonable with reference to the size, situation and character 


SyHabus by court; catch-words by editor. 
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of the stream, the uses to which its waters may be put by other 
riparian owners, the season of the year and the nature of the 
region; and he must not, in so doing, unreasonably diminish or 
wholly consume such water, to the injury of other owners, nor 
so as to prevent reasonable use of it by them. 


7. Reasonable Use of Water a Question of Fact. What is a reasonable 
use of water for irrigation is largely a question of fact, depend- 
ing upon the circumstances of each case, and one which may be 
viewed with some liberality in semiarid regions, where use for 
such purposes necessarily involves much loss; but waste, need- 
less diminution, or total consumption of a stream, to the injury 
of others, is clearly unreasonable. 


8. Squatter’s Right: Strate Law: Dexcisions or COURTS: PRESsCRIP- 
TIivE Rieur. An appropriation of water by “squatter’s right,” 
not recognized by the laws of this state, the decisions of its 
courts, nor any general, well-recognized or widely respected cus- 
tom therein, does not, by virtue of section 2339, Revised Statutes 
of the United States, give to the settler who has appropriated 
water in that way for a less period than ten years an exclusive 
right as against other settlers upon the same stream. 


9. Settler’s Appropriation of Water: Tackine. But a settler who so 
appropriates water, and afterwards duly enters and receives a 
patent to the land from the government, may, as against other 
patentees from the government upon the same stream, count the 
time during which he appropriated the water as a mere squat- 
ter in making out the statutory period of prescription. 


10. Appropriation of Considerable Quantities: Srason, WET oR Dry: 
INFERIOR OWNERS. Appropriation of considerable quantities of 
water in seasons when that may be done without sensible injury 
to lower owners, does not give a prescriptive right to divert the 
whole stream in dry seasons. 


AppfaL from the district court for Sioux county. Peti- 
tion for a perpetual injunction by an inferior riparian 
owner against his superior riparian owners. Heard below 
before WESTOVER, J. Decision below adverse to the plain- 
tiff. Attempted appeal dismissed.* Judgment entered be- 
low on original finding. Second appeal. Affirmed in part. 


Chambers Kellar and Nathan K. Griggs, for appellant. 


Allen G. Fisher, contra. 
*52 Nebr., 44. 
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This suit was brought in 1893 to enjoin the defendants, 
upper riparian owners upon Hat creek and its several 
tributaries, from diverting the waters of said streams for 
irrigation purposes to such extent as to deprive the plain- 
tiff, a lower owner, of the use of the stream. Upon trial 
a decision was announced orally adverse to the plaintiff. 
On appeal to this court, it appeared that no final decree 
had been entered in accordance with such announcement, 
and the appeal failed. Thereafter a decree dismissing the 
cause and foliowing the findings originally announced was 
duly entered, from which the present appeal is prosecuted. 
The defendants justify their diversions of the waters of 
said streams upon these grounds: (1) Prior appropria- 
tion; (2) that irrigation of meadow land to produce forage 
for their stock is a “domestic” use of the water, for which, 
if necessary, they may consume the whole; (3) that they 
have a right to divert the water, as against the plaintiff, 
by reason of section 2339, Revised Statutes of the United 
States; (4) that the character of the soil in the region 
in question and the nature of the beds of the streams are 
such that the waters diverted would be lost by evaporation 
and absorption in any event before reaching the plaintiff; 
and (5) that they have acquired rights to divert the water 
by prescription. The alleged appropriations were long 
prior to any legislation authorizing the same, and no ques- 
tions under the present irrigation laws are before us in 
this case. 

The first two positions are clearly untenable if this 
court is to adhere to its repeated pronouncements that 
the rules of the common law as to the rights and duties 
of riparian owners are in force in this state. Clark v. 
Cambridge & Arapahoe Irrigation & Improvement Co., 45 
Nebr., 798; Gill v. Lydich, 40 Nebr., 508; Hidemiller Ice 
Co. v. Guthrie, 42 Nebr., 238, 28 L. R. A., 581; Slattery v. 
Harley, 58 Nebr., 575; Crawford Co. v. Hathaway, 60 
Nebr., 754, 61 Nebr., 31. But in view of the general mis. 
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conception of the scope and purpose of those rules and 
their effect upon irrigation, and the carnest and able ar- 
guments which have been presented in the endeavor to 
bring the court to a contrary conclusion, it has seemed 
proper to treat the question as res integra, and for that 
purpose the arguments in the several other cases now pend- 
ing which involve the soundness of the prior decisions re- 
ferred to have been considered in conucction with those 
in the case at bar. 

A great deal of what has been urged upon us as demon- 
strating the inapplicability of the rules of the common law 
upon this head to conditions in Nebraska proceeds upon 
an erroneous impression of the nature and purpose of 
such rules. Thus, in a brief in which the subject is most 
elaborately and exhaustively discussed, counsel say: 
“No riparian proprietor in Nebraska today is entitled 
to the full flow of the stream through his premises just 
for the pleasure it may give him to see the stream filling 
its banks. * * * The use of the water belongs to the 
people.” And throughout that brief, and in all the argu- 
ments we have examined, it is assumed that at common 
law taking of water from a stream is an injury to the 
riparian proprietor, and that the latter may insist that 
no water whatever shall go out. The common law does 
pot hold to so unreasonable a rule. On the contrary, it 
considers running water publici juris, and while it will 
not permit any cne man to monopolize all the water of a 
running stream when there are other riparian owners who 
need and may use it also, neither does it grant to any ri- 
parian owner an absolute right to insist that every drop - 
of the water flow past his land exactly as it would in a 
state of nature. “No one,” said Nelson, J., in Howard v. 
Ingersoll, 13 How. [U. S.], 380, 426, 14 L. Ed., 189, “can 
set up a claim to an exclusive right to the flow of all the 
water in its natural state; and that what he may uot wish 
to use himself shall flow on till lost in the ocean. Streams 
of water are intended for the use and comfort of man; 
and it would be unreasonable, and contrary to the uni- 
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versal sense of mankind, to debar a riparian proprietor 
from the application of the water to domestic, agricultural, 
and manufactuwiing purposes, provided the use works no 
substantial injury to others.” In Kinbrey v. Owen,* 6 Ex. 
[Eng.], #353, a case involving the right to use water for 
irrigation, Parke, B., said (p. 368): “This right to the 
benefit and advantage of the water flowing past his land, 
is not an absolute and exclusive right to the flow of all 
the water in its natural state; * * * but itis a right 
only to the flow of the water, and the enjoyment of it, sub- 
ject to the similar rights of all the proprietors of the banks 
on each side to the reasonable enjoyment of the same gift 
of Providence.” In the leading case of Mliot v. Fitchburg 
R. Co.,¢ 10 Cush. [Mass.], 191, 57 Am. Dec., 85, Shaw, C. 
J., said: “The right to the use of flowing water is publici 
juris, aud common to all the riparian proprietors; * * * 
it is a right to the flow and enjoyment of the water, subject 
to a similar right in all the proprietors.” The common 
law seeks to secure equality in use of the water among all 
those who are so situated that they may use it. It does not 
give any riparian owner property in the corpus of the 
water, either so as to be able to take all of it, or so as to 
insist that every drop of it flow in its natural channel. 
Vernon Irrigation Co. v. City of Los Augeles, 106 Cal, 
237. 

When, therefore, counsel tell us that their clients have 
a natural right to irrigate, and that reasonable use of the 
water is necessary in the exercise of that right, they urge 
nothing against the rules of the common law, since the 
latter merely insist that others along the streams in ques- 
tion have the same natural right, and permit every rea- 


* There is a most valuable note at the end of this case on page 
372. Lawyers preparing briefs on this subject are recommended to 
consult it. It relates particularly to the rights of riparian proprie- 
tors, and contains citations both from England and the States — 
W. F. iB. 

+The author of the opinion in this case refers to Embrey v. Owen, 
supra, as having settled the law; and, in a separate paragraph, Shaw 
proceeds to use almost the exact language of Parke.—wW. F. B. 
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sonable use by each consistent with like use by all. The 
apparent modifications of the common-law rules in the 
semiarid or arid states, in that courts of such states are 
more liberal in their construction of what is a reasonable 
use, are no departure from the principles on which the 
rules are founded. On the contrary, they carry them to 
their logical conclusion in view of the special conditions 
of such regions. 

Understanding what is meant by the general common- 
law rule as to riparian rights, and bearing in mind that 
it does not give to a riparian owner an absolute and ex- 
clusive right to the flow of all the water of the ‘stream 
in its natural state, but only a right to the benefit and 
advantage of the water flowing past his land so far as con- 
sistent with a like right in all other riparian owners, we 
come next to the question, is such rule in force in this 
state? Much of what has been urged to show that the rule 
is inapplicable to our conditions, and hence not in force 
under chapter 15a, Compiled Statutes (Annotated Stat- 
utes, sec. 6950), is deprived of its effect by proper state- 
ment and limitation of the rule itself and apprehension of 
the principle on which it proceeds. It is further to be 
noted that the rule has long been in operation without 
complaint or objection in the eastern portion of the state, 
and that the difficulties now asserted arise quite as much 
from the necessity of application of the principles of the 
common law to the different circumstances of the semiarid 
portions of the state so as to reach detailed rules applica- 
ble to those sections, as from any inherent deficiency in 
the principles themselves. It is obvious that whatever rule 
is adopted must be of gencral effect throughout the state, 
or, at the least, if there are to be two rules, the areas 
within which they are to prevail respectively must be 
capable of judicial recognition. The territory of each rule 
must be known to the courts as something of which they 
take judicial notice. But this is not an arid state. Only 
a portion of it may be so described with propriety, and 
there is no arbitrary line by which the arid portions are 
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bounded so as to be judicially recognizable. In the Pacifie 
states, where one rule is applied with reference to the pub- 
lic domain and another in cases of private ownership, the 
limits are not subject to dispute. But, in this state, 
whether a particular locality is or is not arid is a question 
of fact in each case (Slattery v. Harley, 58 Nebr., 575, 
577), and it would be an anomaly to have the rules of law 
‘by which a cause is to be governed depend upon such an 
issue, and be triable to a jury. Moreover, if a rule of 
the conimon law is to be rejected as inapplicable to our 
state, it must be because its inapplicability is general 
throughout the state. If it were conceded that the ex- 
treme western portion of the state presents conditions to 
which the common-law rule is not applicable, how are we 
in a state like Nebraska, in which the diversity of extreme 
conditions is great, and yet the ‘transitions are gradual 
and imperceptible, to draw any line at which we may say 
one condition ceases and another begins? Where purely 
arbitrary, the drawing of such a line would be legislation; 
and nothing short of anarchy could result from leaving it 
undrawn with two conflicting rules in force. What is 
needed in such cases is a sound and practical mode of 
applying the principles of the common law to the peculiar 
conditions of arid or semiarid localities, not a sweeping 
act of judicial legislation requiring not a little supple- 
mentary legislation of the same oblique character. Ina 
case like the one at bar, where but a few of the questions 
inevitably to arise could be involved, complete formula- 
tion of a system of rules would be improper and impos- 
sible. But to abrogate the existing law as to riparian 
rights and put anything less than an equally complete 
system in its place, would result im a condition of chaos 
far worse than the partial or local difficulties sought to be 
obviated. “Where the precedents are unanimous in sup- 
port of a proposition, there is no safety but in a strict ad- 
herence to such precedents. If the court will not follow 
established rules, rights are sacrificed, and lawyers and 
litigants are left in doubt and uncertainty, while there is 
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no certainty in regard to what, upon a given state of facts, 
the decisions of the court will be. If the common-law rule 
is inadequate, the proper course is by legislation.” Max- 
WELL, C. J., in Wilson v. Bumstead, 12 Nebr., 1, 4. 

Not only should the inapplicability of a common-law 
rule be general, extending to the whole, or the greater part, 
of the state, or at the least to an area capable of definite 
judicial ascertainment, to justify the courts in disregard- 
ing such rule, but we think, in view of the ease with which 
legislative alteration and amendment may be had, the 
power to declare established doctrines of the common law 
inapplicable should be used somewhat sparingly. In the 
whole course of decision in Nebraska, from the territorial 
courts to the present, this power has been exercised but 
three times: (1) with reference to trespass upon wild 
lands by cattle (Delancy v. Lrrickson, 10 Nebr., 492, 35 
Am. Rep., 487), restricted, however, to wild lands by 
later adjudications (Lorance v. Hillyer, 57 Nebr., 266) ; 
(2) with reference to the effect of covenants to pay rent 
in a lease after destruction of leased buildings, dissented 
from, however, by three* of the six judges (Wattles v. 
South Omaha Ice & Coal Co., 50 Nebr., 251, 36 L. R. A, 
424, 61 Am. St. Rep., 554); and (3) with reference to es- 
tates by entirety (Verner v. McDonald, 60 Nebr., 668, 83 
Am. St. Rep., 550). Of these three cases it may be re- 
marked that the first was in line with legislation which 
clearly van counter to the common-law rule, and that the 
other two dealt with strict feudal rules of property, based 
on conceptions long since become obsolete. The recent 
holdings as to the statute of uses (Farmers & Merchants’ 
Ins. Co. v. Jensen, 58 Nebr., 522), and the statute of Bliza- 
beth concerning charitable uses (St. James Orphan Asy- 
lum v. Shelby,t 60 Nebr., 796); are of different nature. In 
the statute of uses the court did not have to do with a rule 
of the common law, but with an English statute, which 
was not adjustable to our own legislation as to convey- 

* Post, C. J., Inving’and Ryan, CC. IRVINE delivered the dissent- 


ing opinion. ; 
} This case appears in 84 N. W. Rep., 273, as In re Creighton’s Estate. 
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ances. In the statute of Elizabeth relating to charitable 
uses the court was again dealing with an English statute, 
and as that statute gave extrajudicial powers to the courts, 
which they could not exercise under our constitution, the 
question was one of legislative superseding of the rule, 
not of inapplicability. Thus the distinction between the 
case at bar and those in which common-law rules or Eng- 
lish statutes have been set aside is readily apparent. Here 
we are confronted with no legislation to the contrary, nor 
are we dealing with an antiquated rule of feudal origin, 
but with an enlightened system of rules, founded on ob- 
vious principles of justice, and concededly applicable to 
the general conditions of the country and to the greater © 
part of this state. Moreover, in each of the three cases in 
which common-law rules have been held inapplicable there 
was a complete rule at land to take the place of the one 
rejected, and no complicated and extensive judicial legis- 
lation was required. In the case of trespasses by cattle, 
the herd law was on the statute books; the rule as to the 
effect of covenants in a lease to pay rent was an isolated 
rule, without collateral consequences, and the obvious and 
well-settled principle of apportionment, governing all 
agreements, was available in its stead; and the doctrine of 
tenancy by the entirety stood alone, unconnected with any 
general body of rules, and all cases that might have been 
governed by it were readily referable to the rules govern- 
ing tenancy incommon. In like manner, with the statute 
of uses removed, we had a complete statutory system of 
conveyancing, and in the absence of the statute of chari- 
table uses, there were still the general equitable powers of 
the court of chancery existing anterior to that statute. 
But while in those cases a single rule, part of no general 
system of modern application, was rejected, here the rules 
assailed are results of a general doctrine and part of a 
complete system, and to overthrow them would leave the 
whole body of the law of waters unsettled and confused. 
The subject calls for legislative, not for judicial, action. 
Black’s Pomeroy, Water Rights, secs. 162, 163. 
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Nor do we believe that the common-law rule of equality 
among riparian owners, administered liberally with re 
spect to the circumstances of particular localities, is 
necessarily prohibitive of irrigation anywhere. If we bear 
in mind wherein the essential doctrine of the common law 
on this subject consists, we doubt whether a more equit- 
able starting point for a system of irrigation law may be 
found; and we are not alone in this view. Black’s Pome- 
roy, Water Rights, sec. 163. But if the existence of a 
rule better applicable to parts of the state were of itself 
sufficient ground for judicial overturning of the law, the 
question would arise, what principle are we to adopt? 
The one for which counsel contend, and the only one that 
could be contended for seriously, is the doctrine of appro- 
priation, and, believing that to adopt this doctrine by 
judicial legislation in place of the rules of the common law 
would lead to difficulties in other parts of this state no 
less great than those charged to the rules at present sanc- 
tioned, we purpose to review briefly its history and some 
of its incidents. The history of this doctrine is well known 
and has often been set forth. Black’s Pomeroy, Water 
Rights, secs. 11-24; 17 Am. & Eng. Ency. Law [2d ed.], 
494; Atchison v. Peterson, 20 Wall. [U. S.], 507, 22 L. Ed., 
414. It arose in California at a time when government and 
law were not yet established, when there was no agricult- 
ural population and were no riparian owners, and when 
streams could be put to no use except for mining. From 
the necessities of the case, there being no law applicable, 
the miners held meetings in each district or locality and 
adopted regulations by which they agreed to be governed. 
As at that time streams could be put to no use except for 
mining, and as the use of large quantities of water was 
essential to mining operations, it became settled as one 
of the mining customs or regulations that the right to a 
definite quantity of water and to divert it from streams 
or lakes, could be acquired by prior appropriation. This 
custom acquired strength; rights were gained under it and 
investments made and it was soon approved by the courts 
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and by local legislation; and, though not originally avail- 
able against the general government or its patentees, was 
made so available by act of congress in 1866.* But it was 
only the same rule as that by which possession of mining 
claims was recognized. It was a custom intended to pre- 
vent disorder and forcible dispossession of those who had 
located mines. As stated by Field, J., in Aitchison v. 
Peterson, supra (p. 510): “By the custom which has ob- 
tained among miners in the Pacific states and territories, 
where mining for the precious metals is had on the public 
lands of the United States, the first appropriator of mines, 
whether in placers, veins, or lodes, or of waters in the 
streams on such lands for mining purposes, is held to have 
a better right than others to work the mines or use the 
waters.” In other words, the doctrine in question was 
not formulated as an enlightened attenipt to adjust the 
conflicting relations of a large community of individuals. 
It was a crude attempt to preserve order and the general 
peace, and to settle customary rights among a body of 
men subject to no law, under which so many and so val- 
uable rights arose that when the law stepped in it was 
obliged to recognize them. In this way the rule of appro- 
priation became established in the Pacific states, in oppo- 
sition to the common law, with reference to streams or 
bodies of water which wholly ran through or were situated 
upon the public lands of the United States. Black’s Pome- 
roy, Water Rights, sec. 15. These rules, however, were 
confined to the public lands, and are so confined at the 
present time in California, Oregon and Washington. In 
other states and territories the new doctrine was given 
general application; sometimes by judicial decision, as in 
Nevada, but chiefly by constitutional or legislative enact- 
ment. Thus, in those states of which the whole or a por- 
tion is arid, we now find some in which the common-law 
rules are in foree—California, Oregon, Washington, Mon- 
tana, North Dakota and, substantially, Texas—though in 
many of these, for reasons stated, the other rule obtains 

*2U.5. Compiled Siatutes (1901), p. 1437. 
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upon the public lands of the United States; others in 
which the doctrine of prior appropriation is in general 
force—Nevada, Arizona, Colorado, Idaho, Utah, Wyoni- 
ing. Of these, however, Colorado, Idaho and Wyoming 
have constitutional provisions declaring such to be the 
paramount law, and in the other jurisdictions named it is 
generally established by statute. Not only does the his- 
tory of the rule obviously remove our state from its opera- 
tion, but a mere comparison of the jurisdictions where the 
contending principles are in force is very suggestive. In 
all states which, like our own, are but partially arid, the 
common law is in force. The states holding to the contrary 
rule are wholly within the arid regions. Moreover, whereas 
in those-states and some of the partially arid, the arid 
regions were first settled, and rights, customs and legisla- 
tion grew up and were shaped with reference to such con- 
ditions, with us the amply watered regions of the eastern 
portion of the state were first settled, and our laws, legis- 
lation and lines of judicial decisions were fixed before ag- 
riculture in the arid or semiarid portions of the state was 
at all established. Not only does this suggest that the ap- 
propriation doctrine unregulated by minute legislation is 
unsuited and inapplicable to the state as a whole, but a 
consideration of some of its incidents will make such con- 
clusion manifest. Under such doctrine the first appro- 
priator may appropriate the entire flow of a stream, if used 
in proper irrigation. Hammond v. Rose, 11 Colo., 524, 19 
Pac. Rep., 466, 7 Am. St. Rep., 258; Drake v. Harhart, 2 
Idaho, 716. Also a nonriparian may appropriate and get 
an exclusive right to the whole water of a stream for non- 
riparian lands. Hammond v. Rose, supra. It must be 
clear that such rules are not applicable to this state at 
large. Land along streams has been bought and sold and 
titles have been acquired for many years throughout the 
older portions of the state in reliance upon the rights and 
advantayes incident to ownership of riparian property. 
The application of the rules of the common law in this 
state having been undoubted so long, the results of sud- 
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denly overturning them and permitting the first comers 
to get all the water from the several streams in the older 
parts of the state by mere appropriation and tur whole 
streams upon nonriparian tracts, would be intolerable. 
Not only have these rules been relied upon in the acquisi- 
tion and disposition of property, but they have received 
legislative recognition. Section 8, chapter 57, Compiled 
Statutes (Annotated Statutes, sec. 7807), providing for 
ascertainnient of damage to lower owners by retention of 
water in mill ponds; section 32, article 3, chapter 93a, 
Compiled Statutes (Annotated Statutes, sec. 6854) ; sec- 
tion 6, article 1, chapter 98a, Compiled Statutes (Anno- 
tated Statutes, sec. 6752) ; and perhaps section 48, article 
2 (Annotated Statutes, sec. 6797), of the last-named chap- 
ter—indicate an understanding that riparian owners have 
rights which must be respected and may only be divested 
by due process of law. Counsel contend that the irriga- 
tion act of 1877 “looked on the law of riparian rights with 
disapproval.” But this statement, already sufficiently re- 
futed in the opinion in Craicford Co. v. Hathaway, 60 
Nebr., 754, is based upon the fallacious assumption that 
any taking of water from a flowing stream is an infraction 
of riparian rights. 

For the reasons indicated, we are of opinion that the 
former holdinys of the court must be adhered to, and that, 
except as altered by statutes, the common-law rules are 
in force in every part of the state. The details of such 
rules with respect to irrigation, however, and their appli- 
cation to irrigation in the semiarid portions of the state, 
have not as yet received careful consideration by this 
court. It is generally recognized that at common law a 
riparian owner may take water from a stream for purposes 
of irrigation. Hmbrey v. Owen, 6 Exch. [Eng.], *3538; 
Elliot v. Fitchburg R. Co., 10 Cush. [Mass.], 191, 57 Am. 
Dec., 85; Gillett v. Johnson, 30 Conn., 180; Ulbricht v. 
Eufaula Water Co., 86 Ala., 587, 6 So. Rep., 78,4 L. R. A., 
572, 11 Am. St. Rep., 72; Gould, Waters [3d ed.], sec. 217. 
At an early day there was a tendency to class irrigation 
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among those uses of a stream which might be carried even 
to entire consumption of its waters. But another view 
has long prevailed and is now well established, not only in 
the eastern portion of the country, but even in the arid and 
semiarid states (so far as such states recognize the com- 
mon-law doctrine as to riparian rights), to the effect that 
irrigation is one of those uses which must be exercised 
reasonably, with a due regard to the rights of others. Low 
v. Schaffer, 24 Ore., 239, 33 Pac. Rep., 678; Gillett v. John- 
son, 30 Conn., 180; Black’s Pomeroy, Water Rights, sec. 
151; Gould, Waters [8d ed.], secs, 205, 217. This subject 
has been confused needlessly by the unfortunate use of the 
words “natural” and “ordinary” in this connection to dis- 
tinguish those uses which the common law does not at- 
tempt to limit, and “artificial” or “extraordinary” to des- 
ignate those which are required to be exercised within 
reasonable bounds. It is no doubt true that irrigation is 
a very natural and a very ordinary want, and that use of 
a stream for such purpose is natural and ordinary in semi- 
arid regions. But such is not the question. The law does 
not regard the needs and desires of the person taking the 
water solely to the exclusion of all other riparian proprie- 
tors, but looks rather to the natural effect of his use of 
the water upon the stream and the equal rights of others 
therein. The true distinction appears to lie between those 
modes of use which ordinarily involve the taking of small 
quantities and but little interference with the stream, such 
as drinking and other household purposes, and those which 
necessarily involve the taking or diversion of large quan- 
tities and a considerable interference with its ordinary 
course and flow, such as manufacturing purposes. The 
purpose of the law is to secure equality in the use of the 
water by riparian owneys, as near as may be, by requiring 
each to exercise his rights reasonably and with due regard 
to the right of other riparian owners to apply the water 
to the same or to other purposes. This purpose is not 
subserved by any arbitrary classification, and in regions 
where water must be carefully husbanded and is in great 
39 
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demand for agriculiural purposes, it is obviously better to 
incliae towards such a rule as will further equality and a 
wide participation in the benefits of a stream. Luw v. 
Huagyin, 69 Cal, 255. Accordingly, wherever the common- 
law rules as to riparian rights apply, even in the arid por- 
tions of the ccuntry, the weight of authority places irriga- 
tion among those uses of a stream which must be exercised 
reasonably under the circumstances of each case. Union 
Mill & Mining Co. v. Ferris, 2 Saw. [U. 8. C. C.], 176, 
Fed. Cas. No. 14,371; Union Mill & Mining Co. v. Dany- 
berg, 2 Saw. [U. S.], 450, Fed. Cas. No. 14,370; Simith v. 
Corbit, 116 Cal. 587; Baker v. Brown, 55 Tex., 377; 
Trambley v. Luterman, 6 N. Mex., 15; 17 Am. & Eng. 
Ency. Law [2d ed.], 487; Black’s Pomeroy, Water Rights, 
sec. 151. This conclusion is not altered, so far as concerns 
the case at bar, by section 65, article 2, chapter 93a, Com- 
piled Statutes (Annotated Statutes, sec. 6819), which de- 
clares water for irrigation to be a “natural want.” If that 
section was meant to enact a new rule, we have here a 
cause which arose two years prior to its adoption. If it 
was meant to be declaratory, we must consider it in con- 
nection with section 43, which says that domestic uses 
must come before agricultural uses, and is inconsistent 
with any construction that would allow complete diversion 
of a whole stream for irrigation as against those who de- 
sire to use its water for domestic purposes. It would 
doubtless be impolitic to give an arbitrary or hard and 
fast meaning to the word “reasonable” in this connection. 
The use of water for irrigation always involves some loss, 
and we do not think it would be wise to declare every per- 
ceptible diminution of the waters of a streain to be un- 
reasonable. The necessity of a liberal view of what con- 
stitutes a reasonable use of water for irrigation has been 
judicially recognized (Harris v. Harrison, 93 Cal., 676; 
Bathgate v. Irvine, 126 Cal., 135, 77 Am. St. Rep., 158), 
and we think caution in that respect entirely proper. If 
the rights of the upper owner in the water are no more 
than those of the lower owner, they are at the same time 
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no Jess. His right to reasonable use of the water for irri- 
gation ought not to be rendered nugatory by requiring it to 
be exercised in an impossible manner. We do not think 
this conflicts with what was said in Clark v. Cambridge & 
Arapahoe Irrigation & Improvement Co., 45 Nebr., 798, 
and reaffirmed in Slattery v. Harley, 58 Nebr., 575, since 
the court was there considering only whether the common- 
law rules were in force, not the definition of the reasonable 
use allowed by those rules as applied to sections of the 
state shown by pleadings and proofs to be arid. Nor does 
it conflict with the holding in Oraiwford Co. v. Hathaway, 
60 Nebr., 754, hereinbefore reiterated, to the effect that 
the common-law rules apply in every part of the state. 
For, if we regard the question of what is reasonable use 
as in great part one of fact, the conditions of soil, climate, 
and rainfall in any given locality, when proved, may be 
considered properly as important elements of fact, without 
in the least affecting the general rule. But if we concede 
so much, the law insists that the lower owner shall not 
be deprived of the use of the water to an unreasonable ex- 
tent. Sampson v. Hoddinott, 1 C. B., n. s. [Eng.], 590. 
The uses which an upper riparian owner may make of a 
stream for purposes of irrigation must be judged, in de- 
termining whether they are reasonable, with reference to 
the size, situation and character of the stream, the uses 
to which its waters may be put by other riparian owners, 
the season of the year, and the nature of the region. 
These circumstances differ in different cases, and what use 
is reasonable must be largely a question of fact in each 
case. Lux v. Haggin, 69 Cal., 255; Baker v. Brown, 55 
Tex., 377; Harris v. Harrison, 93 Cal., 676; Minnesota 
Loan & Trust Co. v. St. Anthony Falls Water-Power Co., 
82 Minn., 505, 85 N. W. Rep., 520; Embrey v. Owen, 6 Ex. 
[Eng.], *853; Pitts v. Lancaster Mills, 13 Met. [Mass.], 
156. Some things, however, are clearly unreasonable, and 
it may be laid down absolutely that the upper owner, in 
using the water for irrigation, must not waste, needlessly 
diminish, or wholly consume it, to the injury of other 
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owners, nor so as to prevent reasonable use of it by them 
also. Union Mill & Mining Co. v. Dangberg, 2 Saw. [U. 
8. C. C.], 450, Fed. Cas. No. 14,370; Lua v. Haggin, 69 
Cal., 255; Harris v. Harrison, 93 Cal., 676; Gould v. Haton, 
117 Cal., 539, 38 L. R. A., 181; Coffman v. Robbins, 8 Ore., 
278; Gillett v. Johnson, 30 Conn., 180. 

Judged in this way, we think the use made of the 
streams in question by three of the defendants may not 
be said to be reasonable. Hat creek is a small stream, 
about ten feet wide where it passes the plaintifi’s lands, 
formed by the junction of a number of similar streams a 
few miles above. Of these, Warbonnet creek, after gather- 
ing in several small tributaries, flows into Munroe creek, 
which is received by Sowbelly creek, and the latter soon 
joins Hat creek, into which, some distance above, a num- 
ber of smaller streams have been united. All of these 
creeks are fed by springs in the hills and flow the year 
round, although at times somewhat reduced in volume in 
dry weather. There is some conflict in the testimony as 
to the disposition of the water diverted by the several de- 
fendants, and how far it or some of it may return to the 
creeks. The most satisfactory testimony is that of the 
county surveyor, and we have looked chiefly to his state- 
ments for an understanding of the facts. The defendant 
Brewster maintains a dam on Warbonnet creek, and a 
ditch, by means of which he irrigates some 300 acres. The 
capacity of this ditch is sufficient to contain the entire 
stream. It takes the water away from the creek to a point 
about a mile off, where the dip is but very slightly toward 
the creek, and there discharges it, so that practically all 
that is not used in irrigation will, in hot weather, evapor- 
ate, and not return to the creek. On one occasion, when 
the season was very dry in that vicinity, and a number of 
Mr. Brewster’s neighbors below him were complaining be- 
cause they could get no water, it appears that he was 
turning the water upon a meadow of 80 to 100 acres so 
that it stood there from one to one and one-half inches 
deep; and, as we have seen, what was not used was sub- 


Vou. 67] JANUARY TERM, 1903. 517 


Meng v. Coffee. 


stantially wasted. This is obviously unreasonable. The 
defendant Wilcox maintains a ditch on Munroe creek, 
with which he irrigates 150 acres. This ditch also is suffi- 
cient to carry the whole stream, and the water is so dis- 
charged that none gets back into the creek, since the 
ground slopes in another direction at the point of dis- 
charge. With respect to the defendant Coffee, who main- 
tains a ditch on Hat creek, with which he irrigates 160 
acres, the case is not so clear. But at the time the writs 
were served in this case, while there was abundance of 
water in his ditch, the sheriff found the creek dry a mile 
and a half below, and the bed of the creek opposite the 
plaintiff was so dry that dust blew in it. It is claimed 
that the character of the creek bed and nature of the soil 
in that vicinity, shown by the testimony to be close to the 
“bad lands,” at an altitude of 4,500 feet, in an arid region, 
is such that in a dry season the waters of the creek would 
evaporate or be absorbed in the ordinary course of things 
before they reached the plaintiff. This, if true, would be 
a strong circumstance to consider in determining what 
would be a reasonable use of the water. Union Mill & Min- 
ing Co. v. Dangberg,2 Saw. [U. 8. C. C.], 450, 459, Fed. 
Cas. No. 14,370. But a large number of witnesses, well ac- 
quainted with the neighborhood, deny this, and the fact 
that in a former very dry season plaintiff had had water. 
except for two or three days, and that as soon as the in- 
junction was served, water flowed several inches deeper 
than usual past his land, would indicate that the condi- 
tion of the creek when suit was brought was due to com- 
plete diversion of its waters by the dam above. With re- 
spect to the defendant Steele, however, who is on Middle 
Hat creek, above Coffee, the evidence is that all of the 
water taken out by him, except what is consumed by evap- 
oration, goes back to the creek, and there is no evidence 
of unreasonable use or of injury to the plaintiff. 

The further claim of the defendants, based upon sec- 
tion 2339 of the Revised Statutes of the United States [U. 
8. Compiled Statutes, 1901, p. 1437], so far as such sec- 
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tion is relied upon in connection with the legislation of 
this state to set up rules at variance with the doctrines of 
the common law, is disposed of adversely in Crawford Co. 
v. Hathaway, 61 Nebr., 317. But they also contend that 
by virtue of said section as prior appropriators who have 
duly entered and received patents to their lands, they are 
entitled to take the waters of said streams as against the 
plaintiff, who is a subsequent patentee from the govern- 
ment. The section in question has been construed repeat- 
edly by the federal courts, and its meaning is not open to 
question. Basey v. Gallagher, 20 Wall. [U. §.], 670, 22 L. 
Iid., 452; Broder ». Natoma Water & Mining Co., 191 U.5S., 
274, 25 L. Ed., 790; Jennison v. Kirk, 98 U. S., 453, 25 
L. Ed., 240. In Jennison v. Kirk, the court says (p. 460) : 
“In other words, the United States by the section said 
that whenever rights to the use of water by priority of pos- 
session had become vested, and were recognized by the 
local customs, laws, and decisions of the courts, the own- 
ers and possessors should be protected in them,” although 
the title to the lands might be in the government. In 
Basey v. Gallagher it is said (p. 683): “It is very evident 
that congress intended, although the language used is not 
happy, to recognize as valid the customary law with re- 
spect to the use of water which had grown up among the 
occupants of the public land under the peculiar necessities 
of their condition ; and that law may be shown by evidence 
of the local customs, or by the legislation of the state or 
territory, or the decisions of the courts. The union of the 
three conditions in any particular case is not essential to 
the perfection of the right by priority; and in case of 
conflict between a local custom and a statutory regulation, 
the latter, as of superior authority, must necessarily con- 
trol.” In the Pacific and mining states, appropriation of 
water by squatters on the public land became the sub- 
ject of legislation and judicial decision very early in the 
history of those communities, whereby customs that had 
grown up and come to be well-defined, widely recognized, 
and generally respected in the regions in question were 
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given legal force. Irrigation is very young in this state, 
as the semiarid portions did not begin to be settled till 
about 1880. Neither by legislation nor by judicial de- 
cision had appropriation of water been recognized in this 
state as conferring any right until the statutory period 
of prescription had elapsed. Nor had any sueh general, 
well-recognized or widely respected custom grown up in 
this state as to justify the application of the federal 
statute thereto. The customs in the states to which con- 
gress had reference were wide-spread and notorious. The 
custom attempted to be proved in this case was at best 
very confined in its limits, known to few, admitted by few, 
and as the testimony shows, often disputed. The defend- 
aunts testify that they began taking the water “by squat- 
_ ter’s right.” One witness says that in 1880 and 1881 it 
was usnal for every man in northwestern Nebraska to 
“take what water he could.” Others testify that at that 
time no one respected any other’s rights in this regard, 
but each put in a ditch wherever he could. Another says: 
“About all the rule there was, if a man went and took out 
a ditch, he went and took it out.” There is some testimony 
of a custoni of respecting prior appropriations. But the 
weight of the evidence is to the effect that there were very 
few settlers, and all took what was at hand, without regu- 
lation or custom of any sort. Hence we do not think use 
of the water under such circumstances for a less period 
than ten years operated to give any right to the defend- 
ants as against the plaintiff under the section in question. 
On the other hand, however, we are of the opinion that 
under that section the period during which the defendants 
maintained their ditches as squatters, and afterwards un- 
der homestead entries, prior to obtaining patents for their 
land, may be counted by them in making out the statutory 
period of prescription as against the plaintiff, a subse- 
quent patentee from the government. The statute has 
béen construed to be a recognition by the government of 
all claims which might accrue to such squatters as against 
other settlers, and to intend that all patents which might 
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issue should be subject to such rights. As a right began 
to accrue as soon as the ditches were dug, we think the 
period during which the defendants appropriated water 
“by squatter’s right,” while giving rise to no rights against 
the government, is available in proving rights by prescrip- 
tion against the plaintiff. Tolman v. Casey, 15 Ore., 83. 
This brings us to the last claim made by the defendants, 
namely, that they are entitled to divert the water of the 
several streams in question by virtue of ten years’ adverse 
user. We may leave the defendant Steele out of account, 
because, as has been seen, the evidence does not show that 
his use of the water is unreasonable. Likewise the de- 
fendant Wilcox may be dismissed with a few words, since 
his dam was not built till 1884, and his ditch as it now 
stands was not dug till 1886. As this suit was begun in 
1893, he can claim nothing by prescription. The defend- 
ant Brewster put in his dam in 1879 or 1880, and though 
he made some enlargements, his system of irrigation seems 
to have been in existence in its present condition for ten 
years before the bringing of this action. As to Coffee’s 
ditch, the testimony is conflicting. It was begun in 1881, 
but seems to have been added to several times, and there 
is testimony that it was enlarged as late as 1886. But 
we need not review the testimony on this point, because, 
conceding that his ditch was in its present form ten years 
prior to the bringing of this action, neither he nor the 
defendant Brewster has proved a right to consume all the 
water of the streams by prescription. The plaintiff set- 
tled upon his land in 1886, five years after Coffee began 
his ditch, and from that time until 1893 there is abundant 
evidence that he had water in the creek at all times except 
for a day or two in 1890. No right to divert and dissipate 
the whole stream was acquired by making such use thereof 
as would still leave water for the plaintiff. So long as 
the water was sufficient for all, there was no adverse user. 
Anaheim Water Co. v. Semi-Tropic Water Co., 64 Cal., 
185; Bathgate v. Irvine, 126 Cal., 185, 77 Am. St. Rep., 158; 
North Powder Milling Co. v. Coughanour, 34 Ore., 9; 
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Church v. Stillwell, 12 Colo. App., 43; Egan v. Estrada, 56 
Pac. Rep. [Ariz.], 721. One of the elements to be con- 
sidered in determining what is a reasonable use of the 
water of a stream, is the season of the year, and its effect 
upon the stream. Riparian owners are not to be debarred 
from use of water because the season is dry and the stream 
low. But at such time they must take care “to do no 
material injury to the common right of plaintiff, having 
regard to the then stage of the river.” Union Mill & Min- 
ing Oo. v. Dangberg, 2 Saw. [U. 8. C. C.J, 450, 458, Fed. 
Cas. No. 14,870. The testimony is that the season of 1893 
was unusually dry. Hence what might have been a rea- 
sonable use of the water, or at least such use as gave the 
plaintiff no ground of complaint, in other years, became 
highly unreasonable when it had the effect of giving Cof- 
fee and Brewster all the water and leaving none for other 
owners. Only a continuous and adverse user of the whole 
stream could give a right to take out a greater proportion 
of such water as was in the stream at the time than they 
had habitually taken in former years. 

It is therefore recommended that the decree be affirmed 
as to the defendant Steele, but reversed as to the defend- 
ants Coffee, Brewster and Wilcox, with directions to 
make new and further findings of fact in conformity with 
this opinion, and to enter a decree enjoining the defendant 
Wilcox from wasting or unreasonably diminishing the 
waters of Monroe creek, and enjoining the defendants 
Brewster and Coffee from consuming all the waters of 
Warbonnet and Hat creeks, respectively, in the irrigation 
of their lands, or permanently diverting in any year a 
greater proportion of the water in such streams for the 
time being than they were accustomed to take out prior 
to the summer of 1893, having regard to the nature of the 
seaccn and the condition of the stream at the time. In 
consequence, however, of the long time that has elapsed 
since the trial, we think it would be entirely proper to take 
further evidence upon the question of the amount of water 
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which such defendants may divert, should the lower court 
so desire. 


SEDGWICK, C., concurs. 


OLDHAM, C., having been of counsel in Crawford Co. v. 
Hathaway", did not sit. 


By the Court: For the reasons set forth in the fore- 
going opinion, the decree of the district court is affirmed 
as to the defendant Steele, but reversed as to the defend- 
ants Coffee, Brewster and Wilcox, with directions to 
make new and further findings of fact in conformity with 
said opinion, and to enter a decree enjoining the defendant 
Wilcox from wasting or unreasonably diminishing the 
waters of Munroe creek, and enjoining the defendants 
Brewster and Coffee from consuming all the waters of 
Warbonnet and Hat creeks, respectively, in the irrigation 
of their lands, or permanently diverting in any year a 
greater proportion of the water in such streams for the 
time being than they were accustomed to take out prior 
to 1893, having regard to the nature of the season and the 
condition of the stream at the time; that proportion and 
other questions of fact necessary to the rendition of such a 
decree to be ascertained from the evidence already taken 
or by taking further evidence at the discretion of the dis- 


trict court. 
JUDGMENT ACCORDINGLY. 


Nors.---Riparian Ownership as Between States—Islands—Kentucky and 
Missouri—-Delaiare and New Jcrsey—Victoria and New South Wales——The 
reader is referred to volume 65 of the Nebraska Reports, pp. 154, 156; 
to Missouri vr. Kentucky, 11 Wall, [U. 8.], 395; to Long v. Olsen, 63 Nebr., 
327; and to the forthcoming decision in the suit between New Jersey 
and Delaware, now pendiug before the supreme court of the United 
States in its original jurisdiction. 

Pental Island.—The colony of Victoria was separated from New 
South Wales by the Australian Constitutions Act of 1850, and the 
course of the Murray river fixed as its northern boundary. This river 
was navigable, and at that time the principal avenue of transit and 
commerce to and from the interior. The jurisdiction in the boundary 
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river not being clsarly defined by the original act, an imperial act 
five years later declared that the course of the River Murray lying 
between the two colonies should form part of the territory of New 
South Wales. 18 & 19 Vict., ch. 54, A. D. 1855. This would appear to 
have settled the controversy for all time. But it afterwards developed 
that at one poivt in its course the River Murray passed along the 
northern side of a strip of land about fifteen miles in length, with an 
average breadth of two miles. This strip was constituted an island 
by the fact that on its southern side it was bounded by a channel 
which connected with the Murray at both ends. There was a con- 
stant flow of water in both channels, and the southern stream was 
deep enough for navigation during a greater part of the year. But 
owing to the obstruction of bridges, the northern channel only was 
used for navigation. The island was claimed by both colonies; by 
New South Wales on the ground that both streams were the water- 
course of the Murray, by Victoria on the ground that the northern 
stream alone was the Murray, the southern channel being formed 
by the action of the Loddon, a Victorian river which is tributary to 
the Murray, and has the appearance on the map of entering the 
latter by two mouths, which is, probably, not a physical fact. The 
colonies supported their respective claims by arguments drawn (1) 
from the natural features of the country, (2) the history of its ex- 
ploration and settlement, (3) its political and legal history, and (4) 
reputation. ; 

The question of the exercise of jurisdiction came up before the 
executive council in 1852, in reference to collecting customs duties 
on goods coming up the river through South Australia. The imperial 
act was passed in consequence of this. 

‘The arguments and proofs before the judicial committee as to the 
jurisdiction, were on the respective parts as follows, that is to say: 

Victoria showed that the course of the Murray was marked by a 
line of trecs, while the course of the Loddon was treeless, and that 
these features marked the northern and southern channels, re- 
spectively. 

New South Wales pointed out that the juncture of the Loddon with 
the southern channel was below the point where that channel left 
the Murray, and that the southern channel was in constant flow while 
the Loddon was frequently dry. 

Victoria answered that the southern channel] abeve the junction 
of the Loddon was a course forced by floods, which were so common 
that for a part of most years the greater part of Pcental Island was 
under water. 

New South Wales: The question as to what was the course of the 
Murray was not a question of interpretation of a statute, but of 
indentifying the object described. 

Victoria: Even if physical geography is against us, the true ques- 
tion is not what an elaborate investigation by experts may show to 
be the relation of the two streams. but what was meant by those 
who used the description; and this is to be proved by evidence of 
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knowledge and reputation. The northern stream, at the enactment 
of the statute, had always been known as the Murray, while the 
southern stream was spoken of by various names, as Murrabit, Mur- 
rabeet, Murrabout, et ewtera. 

New South Wales: We deem this unimportant. If the stream is 
actually a part of the Murray, simply calling it by another name does 
not make it another river. 

The question was this: Shall the statute be interpreted by physical 
geography or by the cominon and ordinary interpretation of the 
language of the parliamentary enactment? 

The case was closed by an order in couneil dated August 9, 1872, 
which, after reciting the reference and the report of the judicial 
committee thereon, awarded Pental Island to Victoria. Roma locuta, 
causa jinita. Law Quarterly Review, vol. 20, p. 236, article by Prof. 
Moore, University of Melbourne. 

When a river is the boundary between two nations or states, if the 
original proprietor is neither, and there be uo convention respecting 
it, each holds to the middle of the stream. Lut when one state is 
the original proprietor, and grants the territory on one side only, it 
retains the river within its own Jomain, and the newly erected state 
extends to the river only, and the low water mark is its boundary. 
Handly’s Lessee v. Anthony, 5 Wheat. [U. S.], "374; Howard v. Ingersoll, 
13 How. [U. §.], 380. Alabama v. Georgia, 23 How. [U. 8.], 505, is fre- 
quently cited as maintaining the same doctrine. But it is a different 
question, to wit: Wus there an implication in the language of the contract 
of cession between the United States and Georgia? In Fleming v. Kenney, 
4 J. J. Marsh. [Ky.], 156, the first proposition laid down in Handly’s 
Lessee v. Anthony, supra, is followed.—W. F. B. 


CLAYTON F. TIDBALL, APPELLANT, V. CHALLBURG BROTHERS, 
APPELLEES, 


FILED FEBRUARY 4, 1903. No. 12,517. 
Commissioner’s opinion, Department No. 2. 


1. Written Agreement: GRAIN ELEVATOR: FIXTURES: OPTION: CoN- 
SIDERATION: ENFORCEMENT OF CONTRACT. It seems that a written 
agreement to convey a grain elevator, together with the fixtures 
belonging thereto and property used therewith, at the option of 
the proposed vendee, within a given time and for a fixed price, 
if made upon sufficient consideration, will be specifically en- 
forced in a proper case. 


2. Withdrawal of Offer. Where the writing does not indicate, nor is 
it shown, that the proposed vendee did or gave anything for such 
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option, and it is not contained in or a part of some contract 
between the parties, which may supply a consideration, it is a 
mere offer from which the vendor may withdraw if he chooses. 


APPEAL from the district court for Clay county. Action 
to enforce specific performance of a contract to convey 
an elevator. Heard below before Stusss, J. Judgment on 
demurrer to petition. Affirmed. 


Fayette I, Foss, Ben V. Kohout and R. D. Brown. for 
appellant. 


Thomas H. Matters, contra. 


Powunp, C. 


This is a suit for specific performance of an alleged 
contract to convey an elevator. The agreement sued on 
is in these words: “We, the undersigned, hereby give R. 
M. Tidball an option on the purchase of our elevator at 
Saronville, Nebr., of thirty days (30 days) from date, for - 
the sum of fifteen hundred dollars ($1,500), which in- 
cludes the elevator building, and all machinery thereto 
belonging, scales and office, corn crib, two horses, harness 
and all other fixtures belonging to the house. At the end 
of said time said R. M. Tidball pays us the above named 
sum, namely, fifteen hundred dollars ($1,500), we will 
give to him a bill of sale and clear title to above described 
property.” A demurrer was sustained in the lower court, 
and the plaintiff has appealed. It appears that the prop- 
erty was situated upon a railroad right of way and was 
personalty. For this reason, and because the writing 
gives an option only, it is argued that there is an adequate 
remedy at law and that the alleged contract lacks mutual- 
ity, so that a suit for specific performance would not be 
maintainable. Were these questions necessarily involved, 
we should be disposed to agree with the appellant. We 
are inclined to think that when the agreement is to con- 
vey a grain elevator, the remedy at law is inadequate. 
Grain elevators are not ordinary articles of merchandise, 
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easily found in the market, nor do they always possess a 
readily ascertainable market value. They appear to meet 
all substantial requirements of the rule as to contracts to 
convey land. We think also that a written agreement to 
convey, at the option of the vendee, within a given time 
and for a fixed price, if made upon sufficient consideration, 
will be specifically enforced in a proper case. Johnston 
v. Trippe, 38 Fed. Rep., 530; Hawralty v. Warren, 18 N. 
J. Eq., 124, 90 Am. Dec., 613; Smith’s Appeal, 69 Pa. St., 
474; Fry, Specific Performance [2d ed.], sec. 291 [8d 
ed., sec. 445]; Waterman, Specific Performance, sec. 200. 
But one needs only to read the alleged agreement to see 
that it is not an option contract, but is a mere offer. The 
writing does not indicate, nor is it alleged, that the pro- 
posed vendee did or gave anything for the option; there 
are no mutual promises; and the alleged agreement is not 
contained in or a part of any contract between the parties 
which might supply a consideration. It is no more than 
an offer from which the vendors were at liberty to with- 
draw if they chose. In Rice v. Gibbs, 33 Nebr., 460, 40 
Nebr., 264, there was a consideration for the option, and 
it was a contract to hold the sale open for the vendee 
during the time agreed on. ; 
We recommend that the decree be affirmed. 


Barnes and OLpHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Epeak CO. SMiItH v. JoHN A. THOMPSON. 
Fitrp FEBRUARY 4, 1903. No. 12,609. 
Commissioner’s opinion, Department No. 2, 


Indorsee. An indorsce of a negotiable instrument, who takes it be- 
fore maturity in part payment of a preexisting debt, and credits 
it thereon, is a purchaser for value in the due course of business. 


Terror from the district court for Otoe county. Action 
by indorsee in the nature of indebitatus assumpsit, upon 
one promissory note given for a policy of life insurance. 
Plea of fraud, and that indorsee was not a bona-fide holder 
without notice. Reply in the nature of a specific traverse. 
Issue joined upon the affirmative defense. Tried below 
before JESSEN, J. Judgment for defendant. Reversed. 


Ediin F. Warren, for plaintiff in error. 
L. F. Jackson, contra. 


Potnn, C. 


The plaintiff brought suit upon a promissory note given 
by defendant in payment of a premium upon a policy of 
life insurance. Defendant pleaded that he made appli- 
cation for a certain form of policy and that the policy 
written did not conform to his application; that the ap- 
plication “was obtained by fraud and misrepresentation” ; 
and that. plaintiff was not a bona-fide holder for value, but 
took with notice of these defenses. In reply, besides a 
general denial, plaintiff pleaded that he purchased the 
note before maturity, for value, and without notice of any 
defense. At the trial, it was shown that the plaintiff took 
the note in part payment of a preexisting indebtedness 
of the payee, crediting it thereon and canceling the in- 
debtedness in the amount of the note. Plaintiff also ad- 
duced evidence tending to show that he did this in good 
faith, without notice of any defense. There is nothing 
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in the record to the contrary, except as suspicion might 
arise from the relation of plaintiff to the company which 
issued the policy. The policy issued conforms to the writ- 
ten application signed by defendant, but he was allowed 
to show that according to the oral agreement between 
himself and the agent of the company who took the appli- 
cation, he was to get something quite different. Whether 
such evidence was admissible under his answer, we are 
inclined to doubt. We are much inclined to doubt, also, 
whether a verdict for the plaintiff should not have been 
directed. But we need not go into these matters, because 
of an obvious error in the instructions. It will have been 
noticed that the case was not unlike Martin v. Johnston, 
34 Nebr., 797,. and First Nat. Bank of Cobleskill v. 
Pennington, 57 Nebr., 404. If there was enough to go 
to the jury as to whether plaintiff was not a bona-fide 
holder, the jury should have been carefully and correctly 
instructed on that point. Plaintiff requested an instrue- 
tion to the effect that giving the payee credit for the note 
upon an indebtedness then owing by the payee to the 
plaintiff and canceling such indebtedness to that extent, 
would be payment of value. The trial court refused this 
request and instructed the jury in general terms that a 
bona-fide holder must “buy” the note for a valuable con- 
sideration, in the regular course of business, before ma- 
turity. The instruction given is undoubtedly correct, and 
is well drawn. But under the evidence in this case, it 
needed the further explanation which plaintiff requested. 
An indorsee of a negotiable instrument, who takes it be- 
fore maturity in part payment of a preexisting debt, and 
credits it thereon, is a purchaser for value in the due 
course of business. Martin v. Johnston, supra; Struthers 
v. Kendall, 41 Pa. St., 214, 80 Am. Dec., 610. The words 
“buy,” “purchaser,” and “regular course of business,” in 
the instruction given, without any explanation, might well 
lead a jury to suppose that there must be a purchase and 
sale for cash or a present consideration; and so long as 
the court’s attention was called to this matter by tender 
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of a proper request, we think some such instruction should 
have been given. There is so little in the evidence to jus- 
tify a holding adverse to the plaintiff on this issue that 
we are unable to say that the error was without prejudice. 

We therefore recommend that the judgment be reversed, 
and the cause remanded for a new trial. 


Bagnes and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause is remanded for a new trial. 


REVERSED AND REMANDED. 


TAYLOR FLICK vy. CITY OF BROKEN Bow. 
FILED FEBRUARY 4, 1903. No. 12,519. 
Commissioner’s opinion, Department No. 3. 
Validity of Ordinance. One can not question the validity of an ordi- 
nance until his rights are directly affected thereby. 


Erroeg from the district court for Custer county. This 
proceeding is, apparently, in the nature of an action on the 
case at common law. The opinion is short, and the facts 
appear therein. Read and classify. Tried below before 
SULLIVAN, J. The court directed a verdict for the de 
fendant. Judgment on the verdict. Affirmed. 


See note at end of case. 
Taylor Flick, for himself. 
Augustus R. Humphrey, contra. 


DUFFIE, C. 


The city council of the city of Broken Bow passed an 
ordinance making it unlawful to operate a saloon for the 
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sale of intoxicating liquors, ale, wine or beer, or to operate 
bowling-alleys, billiard-halls or pool-rooms on parts of cer- 
tain designated streets in said city. The plaintiff in error, 
being the owner of certain premises within the territory 
covered by said ordinance, brought suit against the city 
to recover damages sustained, as alleged, in consequence 
of being unable to rent his property for billiard-hall pur- 
poses on account thereof. The court directed a verdict 
for the defendant, and the plaintiff has brought the case 
on error to this court. | 

The city of Broken Bow is a city of the second class, 
of less than five thousand inhabitants; and subdivision 1, 
section 39, chapter 14, of the Compiled Statutes of 1901 
(Annotated Statutes, sec. 8639), relating to cities of that 
class, gives the city council the following powers: “To 
restrain, prohibit, and suppress billiard tahies and bowl- 
ing alleys kept for public uses, houses of prostitution, 
and unlicensed tippling shops, gambling and gambling 
houses, 4nd other disorderly houses and practices, and 
all kinds of public indecencies, and all lotteries or fraud- 
ulent devices and practices for the purpose of obtaining 
money or property.” 

Subdivision 8, section 69, chapter 14, of the Compiled 
Statutes (Annotated Statutes, sec. 8719), gives the city 
council the following authority: “To raise revenue by 
levying and collecting a license tax on any occupation or 
business within the limits of the city or village, and reg- 
ulate the same by ordinance. All such taxes shall be 
uniform in respect to the classes upon which they are im- 
posed ; Provided, however, That all scientific and literary 
lectures and entertainments shall be exempt from such 
taxation, as well also as concerts and other musical enter- 
tainments given exclusively by citizens of the city or vil- 
lage.” 

If there be any authority conferred upon the city coun- 
cil to license billiard-halls or bowling alleys, it is under 
the section last above quoted, and it is not contended by 
the plaintiff in error that a billiard-hall may be operated 
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in the city of Broken Bow without a license. If the 
ordinance is void, the council may disregard it and issue 
a license authorizing a billiard-hall to be operated within 
the prescribed district. It is not shown that any applica- 
tion was made to the city council for a license to operate 
a billiard-hall upon the plaintiff’s property, and until this 
is done and the license refused because of the supposed 
binding force of the ordinance, the plaintiff in error has 
no cause of complaint. Had he applied to the city coun- 
cil for a license, and had the license been refused upon the 
ground that the council was bound by the ordinance, then 
the question of the validity of the ordinance would become 
a material question in the case. In the present condition 
of the record the question of the validity of the ordinance 
is not fairly raised and will not, therefore, be considered. 
We recommend the affirmance of the judgment of the 
district court. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


NotE.—Remote and Consequential Damages.—An amusing instance of 
this kind occurred in Cedar county, in this state. A certain miller 
had ordered a lot of flour-sacks. The sacks were sent to Gayville, 
Dakota, the railroad point where the miller was to receive them. 
The shipping clerk had inserted, by mistake, the letter r, making 
the direction read Grayville, for Gayville. Then, too, there were then 
two Gayvilles in Dakota, one in Lawrence, the other in Yankton 
county. The latter was the point of destination. From the double 
confusion there was considerable delay before the miller received his 
flour sacks. Shortly after the miller received his sacks, he received a 
bill for the same for $86. He claimed that by reason of not receiving 
his sacks, he had lost a United States government contract worth 
$800. The miller claimed that the “jobbers” who furnished him the 
sacks owed him a balance of $714. This cause never came to the 
supreme court. For a good commentary on the maxim, Causa provima 
et non remota spectatus, see Field, Damages, sec. 10; Johnson v. Mathews, 
§ Kan., 118; Pollock rv. Gantt, 69 Ala., 373. 

Municipal Corporation.—A city is not liable for the negligence of its 
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officers or agents in executing sanitary regulations, adopted for the 
purpose of preventing the spread of contagious disease, or in taking 
the care and custody of persons afflicted with such disease, or of the 
house in which such persons are kept. Im executing these legislative 
functions the city acts as a quusi-soverecignty, and is not responsible 
to individuals for the negligence or nonfeasance of its officers or 
agents. Ogg v. City of Lansing, 35 Ia., 495.—W. F. B. 


Ropert W. McHALSs, APPELLEE, V. WILLIAM EF. MALONEY 
ET AL, APPELLANTS. 


FILED FEBRUARY 4, 1903. No. 12,597. 
Commissioner’s opinion, Department No. 3. 


1. Mechanic’s Lien: PERsoNAL JUDGMENT. On the foreclosure of a 
meckanic’s lien the plaintiff may take a personal judgment 
against the party personally liable for the debt. 


2. Trial: Tueory: Conrract: Htssanp: WIFE: AGENCY: JoInt 
LEASE: MECHANIC’s LIEN: PETITION: ALLEGATION: REVERSAL: 
ContTracr witn BotH. Where a case is tried on the theory that 
a contract signed by the husband alone for performing labor 
and furnishing material by a contractor in the erection of a 
building, was made by the husband for himself and as agent for 
his wife, they holding a joint lease of the premises, this court 
will not reverse a decree enforcing a mechanic’s lien against 
both husband and wife on the ground that the petition does not 
in plain terms charge that the contract was with both. 


APPEAL from the district court for Douglas county. 
Foreclosure of a mechanic’s lien. Personal judgment below 


against appellants. Tried below before Dickinson, J. 
Affirmed. 


Abraham L. Knabe, for appellants. 


Charles S. Lobingier, Charles W. Haller, Martin Lang- 
don, Lawrence Rath, Richard 8. Horton, George W. 
Shields, Charles A. Goss, L. D. Holmes and Jacob L. 
Kaley, contra. 


Dorriz, C. 


This is an appeal from a decree foreclosing a mechanic’s 
lien taken by William F. and Emma F. Maloney. The 
Syllabus by court; catch-words by editor. 
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plaintiff entered into a written contract with William F. 
Maloney to furnish the material and do the brick and 
stone work necessary in the construction of a theatre 
building in the city of Omaha. The defendants Charles 
H. and Annie Downs and Carlotta C. Chrisman, are the 
owners of the premises on which the building is located, 
and, prior to the date of the plaintiff’s contract with —— 
Maloney, had leased said ground to William F. and Emma 
F. Maloney for a term of eight years. The other defend- 
ants are parties who furnish material for the building, 
and filed liens against the same. The court found the 
amount due each of the claimants, entered judgment 
therefor, and establesh a mechanic’s lien in their favor 
against the leasehold estate of the Maloneys, decreed a 
foreclosure of the same and a sale of the leasehold estate 
in case the amount found due was not paid within a cer- 
tain specified time. Appellants complain that the holders 
of mechanics’ liens were allowed a personal judgment 
against them in addition to their decree of foreclosure. 
Meyers v. Le Poidevin, 9 Nebr., 535, recognizes the prac- 
tice of entering a personal judgment against a party per- 
sonally liable for the debt on the foreclosure of a me- 
chanic’s lien, and that has been the rule, as we understand, 
since the statute giving the lien was enacted. Because of 
this long practice and the seeming concurrence of the pro- 
fession in the view that the statute authorized and con- 
templated it, we should not feel inclined to disturb it at 
this time, even if it were a doubtful question. 

It will be observed from the statement above made that 
William I’. and Emma F. Maloney were the lessees of the 
premises on which the theatre was erected, and that the 
contract for the stone and brick work to be done by Me- 
Hale was signed by William F. alone. The appellants 
now insist that McHale is not entitled to a mechanic’s 
lien against Emma F. Maloney, for the reason that the 
petition does not allege that McHale furnished any ma- 
terial or did any labor by virtue of a contract, either ex- 
press or implied, with the said Emma I’. Maloney. Our 
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shall perform any labor, or furnish any material * * * for 
the erection * * * of any * * * building * * * by virtue 
of a contract or agreement expressed or implied with the 
owner thereof or his agents.”* The petition alleges that 
the plaintiff made a contract with William I. Maloney, 
who held himself out to be the lessee and agent of the 
premises on which the building was erected. William F. 
and Emma I’. Maloney made joint answer to this petition. 
The answer contains: (1) A general denial of all allega- 
tions not thereafter admitted; (2) admits that William 
F. Maloney entered into the contract with the plaintiff 
set out in the petition; (3) alleges that the plaintiff failed 
to do the work contracted for in a workmanlike manner 
and failed to furnish as good material as provided by the 
contract, by reason of which the defendants were damaged 
in the sum of $500, for which judgment was pvayed. 
While the petition does not charge in plain terms that 
William l*. Maloney was the agent of Emma F. Maloney 
in making the contract, the defendants must hare so con- 
strued it, as otherwise it is difficult to see how Emma F. 
Maloney could assert a claim for damayes for a failure 
to perform. If William F. Maloney was not her agent, 
and the contract made for her benefit as well as his own, 
no right to damages for its breach could accrue to her and 
she would hardly assert such a claim. She certainly can 
not claim to recover on a contract to which she is not a 
party. The evidence was not preserved, and we have noth- 
ing before us but the pleadings and the decree entered, 
and can not say, therefore, except as we judge from the 
decree rendered, upon what theory the case was tried. 
We must presume, in the absence of a showing to the con- 
trary, that the court entered the proper decree and that 
the parties understood and treated the allegation of the 
petition above quoted as charging that William F. Ma- 
loney was agent for the lessees of the property. The reply 


* Cobbey’s Annotated Statutes, sec. 7100; Compiled Statutes, ch. 54, 
sec. 1. 
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of the plaintiff specifically alleges that William F. Maloney 
acted for his wife, Emma F., as well as himself; and 
while a defective petition can not usually be cured or 
aided by the allegations of the reply, it is another cir- 
cumstance leading us to believe that the case was tried 
upon the theory that the pleadings were sufficient to 
charge Mrs. Maloney as one of the parties to the contract. 

We recommend the affirmance of the decree appealed 
from. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion, the decree appealed from is 
AFFIRMED. 


NotrEe.—Mechanic’s Lien—Husband and Wife—Agency.—Mechanie’s lien 
for material furnished to husband for improvements upon wife’s 
property with her knowledge. Howell v. Hathaway, 28 Nebr., 807; 
Rust-Owen Lumber Co. v. Holt, 60 Nebr., 80.—W. F. B. 


Frank E. Moores, MAyor OF THE CITY OF OMAHA, V. 
STATE OF NEBRASKA, EX REL. SAMUEL I. Gorpon. 


FItep Fesrvary 4, 1903. No. 12,911. 
Commissioner's opinion, Department No. 3. 


1. Res Adjudicata. Matters once litigated and determined will not 
be reexamined in a subsequent action between the same parties. 


2. City Council: ApproprraTION: WARRANT: INSTALMENT: SALARY 
OF MUNICIPAL OFFICER: ALTERNATIVE WRIT OF MANDAMUS: VOID 
OrpINANCE. When a warrant has been drawn pursuant to an 
appropriation by a city council for the payment of an instal- 
ment of the salary of a municipal officer, and an alternative writ 
of mandamus has been issued and served to compel the execu- 
tion and delivery of the instrument, an ordinance, passed during 
the pendency of the action, and assuming to repeal the ordi- 
nance making the appropriation and authorizing the payment, 
is void. 


3. City Officer, De-Facto, De-Jure. Une who is both a de-facto and a 
de-jure incumbent of a city office can not be deprived of the 
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salary attached thereto by reason of the usurpation of the office 
at the instance of the city authorities. 


Error from the district court for Douglas county. Ap- 
plication below for a writ of mandamus to compel the 
mayor of the city of Omaha to sign a warrant on the city 
treasury in favor of relator. The facts appear in the 
opinion. Tried below before Este.is, J. Writ allowed. 
Affirmed. 


W. J. Connell, for plaintiff in error. 


‘ 


James W, Hller, contra. 


AMES, C. 


The relator, Samuel I. Gordon, was elected police judge 
of the city of Omaha for a term of two years, beginning in 
January, 1896. After occupying the office for the full 
term he continued therein because of a failure by the 
city to choose a successor to him. In State v. Woores, 61 
Nebr., 9, this court held that, while so continuing, he was 
a de-jure officer and entitled to the rate of compensation 
fixed by the statute at. the time of his election. These 
matters will not be reexamined in a subsequent action 
between the same parties. On the 2d day of January, 
1902, nothing having occurred to affect the relator’s tenure 
of office, the city council enacted an ordinance appro- 
priating $1,600 to pay him a residue of his salary ac- 
erued at that time. Pursuant to the ordinance, the city 
comptroller drew and signed a warrant upon the treasurer 
for the sum named, and presented it to the respondent 
Moores, mayor of the city, for the signature of the latter, 
which was refused. Gordon then obtained from the dis- 
trict court of the county an alternative writ of mandamus 
requiring the mayor to sign the warrant, or on the re- 
turn day of the writ show cause for not having done so. 
The return recites that after the issuance and service of 
the writ the council had passed, and the respondent, as 
mayor, had approved, an ordinance repealing the appro- 
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priation and directing the comptroller to cancel the war- 
rant, and that the comptroller had obeyed the direction 
by stamping upon the face of the warrant the word “Can- 
celed,” so that the instrument was in legal effect no longer 
in existence. The proposition that this action of the city 
officials was wholly ineffectual upon the rights of the 
relator, seems to us so obvious as to require neither ar- 
gument nor authority for its support. Although the writ 
ran against Moores alone, it was directed to him in his 
official character, and the proceeding was, in effect, a suit 
against the city, of which all the officials mentioned had 
constructive, if not actual, notice, and to which, for prac- 
tical purposes, they were parties. At the time the alterna- 
tive writ was issued and served, the respondent owed to 
the relator the performance of a definite ministerial act. 
It is not pretended that anything subsequently occurred 
which satisfied the relator’s demand for his salary or 
tended to defeat his right thereto. To hold that a mere 
shifting of the pieces on the chess-board would deprive 
him of the fruits of an action already begun and ‘then 
pending, would bring the courts and the administration 
of justice into merited contempt. We are of opinion that 
the repealing ordinance is void, and that such an ordi- 
nance enacted during the pendency of the action would 
have been so, under any circumstances. The controversy 
had been drawn into the exclusive cognizance of the court. 
If, after the alternative writ had issued and been served, 
anything had occurred by which’ the relator had lost his 
right to the salary, a recital thereof would have been a 
sufficient return to the process. If nothing of that kind 
had taken place, and the relator’s right was complete 
when the writ was served, no such return could have been 
made. State v. Ramsey, 8 Nebr., 286; State v. Cole, 25 
Nebr., 342. 

At one time a futile attempt, under an unconstitutional 
statute, was made by the city authorities to remove the 
relator from office, and for several months an intruder 
was thrust into his place. Gordon v. Moores, 61 Nebr., 
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345. Under the supposed authority of this void statute, 
the city compensated the intruder for several months of 
his ineumbency. It is now contended that the sums so 
expended should be deducted from the salary of the re- 
lator. To justify this defense the respondent cites State 
v. Milne, 36 Nebr., 301, 19 L. R. A., 689, 88 Am. St. Rep., 
724. We do not think that decision is in point. In that 
case two persons claimed the office of county treasurer, 
each asserting title thereto as the result of the same elec- 
tion, which was contested. One of them succeeded in the 
contest before the county court and was installed in 
office under color of its judgment, and continued to hold 
the place and receive its emoluments until the judgment 
was reversed upon appeal.. It was held that the person 
finally successful was not entitled to compensation during 
the time his adversary rightfully received the same under 
color of title and of the judgment in his favor. But in 
the case at bar the intruder was never in office under color 
of title, and never was entitled to receive pay for dis- 
charging its duties. He was attempted, not to be ap- 
pointed by the city council as police judge, but to be des- 
ignated as a person who should perform the functions of 
that officer during a supposed suspension of the latter, 
and while unauthorized proceedings were in progress for 
his removal. In the view of the law and the decisions of 
this court, the transaction amounted to no more than a 
temporary usurpation of the functions and emoluments 
of one who was both the de-jure and the de-facto officer. 
If such a procedure could be regarded as effectual for any 
purpose, as against the person rightfully entitled, the 
tenure of a public officer would be of little worth, and the 
choice of the electors might easily be held for naught. 
Upon consideration of the foregoing circumstances, the 
district court granted a peremptory writ of mandamus re- 
quiring the respondent to sign and deliver the warrant, 
treating the attempted cancelation thereof as void, and 
regarding even the physical destruction thereof as im- 
material, since in that case it would be the duty of the 
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comptroller, as a virtual party to the suit, to prepare and 
sign a duplicate of it. 

It is recommended that the judgment of the district 
court be affirmed. 


Durri£ and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


DANIEL S. CURTIS ET AL., APPELLEES, V. CITY OF SOUTH 
OMAHA ET AL., APPELLANTS. 


- 


FILED FEBRUARY 4, 1903. No. 12,129. 
Commissioner’s opinion, Department No. 3. 


City Council: Boarp oF EQUALIZATION: NOTICE: RxEcorp: Voip 
ASSESSMENTS. Notice of the meeting of a city council, as a 
board of equalization, recites that they would thus meet, in 
Pivonka Block, in the city, on three certain days from 9 A. M. 
toi P.M. The record shows a meeting on the first of such days, 
and no further meeting until 7 P. M. of the third day and that 
one of such meetings was held at the office of the city clerk, 
the other at the council chambers. Held, That there was no 
valid equalization, and that assessments levied in pursttance 
thereof are void. 


APPEAL from the district court for Douglas county. 
Case is stated in the opinion. Heard below before Faw- 
cert, J. Judgment for plaintiffs. Affirmed. 


W. C. Lambert, for appellants. 


A. H. Murdock, contra. 


ALBERT, C. 


This action was brought to restrain the collection of 
certain special assessments levied against the property of 
the plaintiffs for paving, curbing and sewerage, on the 
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ground that such assessments are illegal and void. The 
court granted the relief prayed, and the defendants bring 
the case here on appeal. 

The plaintiffs contend that there was no valid equaliza- 
tion of any of the assessments, and that they are void for 
that reason. The record shows two attempts at equaliza- 
tion. The notice of the first is to the effect that the coun- 
cil would meet, as a board of equalization, for the purpose 
of equalizing the sewer assessments, at Pivonka Block, 
South Omaha, on the 15th, 16th and 18th days of Septem- 
ber, 1893, from 9 A. M. to 5 P. M. The record of this at- 
tempt at equalization shows a meeting of the board, held 
at the office of the city clerk, September 15, 1893; that 
such meeting adjourned, without the transaction of any 
business, to September 18 at 7 P. M.; that on September 
18 the board met at the council chambers and adjourned 
without taking any actic. The notice of the second at- 
tempt at equalization is to the effect that the council 
would mect as a board of equalization on the 13th, 14th 
and 16th days of October, 1893, from 9 A. M. to 5 P. ML, 
for the purpose of equalizing the paving and curbing as- 
sessments. The history of that attempt, as shown by the 
record, is precisely the same as that of the former attempt, 
so that it is unnecessary to detail it. The statute requires 
notice of the time and place of such meetings. Such 
notice, when thus required, is an indispensable prerequi- 
site to a valid levy. Wakeley v. City of Omaha, 58 Nebr., 
245, and cases cited. There can be but one object in re- 
quiring such notice, and that is to enable those interested 
to know when and where the board meets to equalize the 
assessments. That being true, that the board meet at the 
time and place specified is just as essential as the notice 
itself. In this case, each of the notices gave those inter- 
ested to understand that the board would be in session 
for three days, in Pivonka Block, from 9 A. M. to 5 P. M. 
Those interested had a right to rely on that notice and to 
expect to find the board in session at such place on any one 
of those three days, between the hours specified. Instead 
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of that, so far as appears from the record, the board only 
“met on one day between the hours of 9 A. M. and 5 P. M., 
omitted one whole day, and did not meet until 7 P. M. 
of the third day. Furthermore, the notice named Pivonka 
Block as the place of meeting. The record shows the 
meetings were held at the office of the city clerk and at 
the council chambers. There is no presumption that 
Pivonka Block, the clerk’s office and the council cham- 
bers are all one and the same place. These irregularities 
are jurisdictional, and their existence precludes all idea 
of a valid levy. John v. Connell, 61 Nebr., 267. In this 
view of the case, it is unnecessary to consider the other 
objections urged against the validity of the assessments. 

It is recommended that the decree of the district court 
be affirmed. 


Durrin and AMEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


THOMAS LYNCH, APPELLED, REVIVED IN THE NAMB OF 
HELEN LYNCH, ADMINISTRATRIX OF THD ESTATE OF 
THOMAS LYNCH, ET AL., ¥. DANIEL EGAN, APPELLANT. 


FILED FEBRUARY 4, 1903. No. 12,167. 
Commissioner’s opinion, Department No. 3. 


1. Evidence. Evidence examined, and held sufficient to sustain the 
findings of the trial court. 


2. Fact Omitted from Finding. In a suit in equity, where the court 
makes special findings, and omits therefrom some fact, con- 
clusively established by the evidence essential to the decree, 
such fact, on appeal to this court, will be treated as though 
found by the court. 


3. Boundary Line. Where the true boundary line between adjoining 
owners is uncertain and unknown to them, and may be ascer- 
tained only at more or less trouble and expense, an executed 
agreement to accept and abide by a certain line as such 
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boundary, is binding upon the parties and subsequent purchas- 
ers having notice thereof, although the boundary agreed upon 
may not be the true Ime. 


4, Trespasser: Fence. The destruction of a fence by a trespasser, 
and his threat to repeat such act as often as the fence should 
be replaced, entitles the owner of the premises invaded to an 
injunction against the trespasser, even though the latter may 
not be insolvent. 


APPEAL from the district court for Grant county. 
Case stated in opinion. Heard below before SULLIVAN, J. 
Judgment for plaintiff. Affirmed. 


Lester H. Kirkpatrick and William H. Thompson, for 
appellant. 


Constantine J. Smyth and Ed P. Smith, contra. 


ALBERT, C, 


This action was brought by Thomas Lynch against 
Daniel Egan to restrain the latter from breaking down a 
division fence between their lands, and from repeated tres- 
passes on the.property of the plaintiff. A trial was had, 
and the court found as follows: 

“1, That the plaintiff, Lynch, was at the commencement 
of this suit the owner of the east half of the northwest 
quarter and the west half of the northeast quarter of sec- 
tion 8, township 22, range 37 north, according to the gov- 
ernment survey of 1876, and the defendant was then the 
owner of east one-half of the northeast one-fourth of sec- 
tion 8 and the west one-half of the northwest one-fourth 
of section 9, town and range aforesaid. 

“2. That the strip of land in dispute in this action is 
described as follows, that is to say: Commencing at the 
closing corner on the east boundary of the Light home- 
stead and the north boundary of the Pratt homestead, run- 
ning thence south naught degrees and twenty-seven min- 
utes west along the east boundary of the Light homestead, 
as surveyed by the United States government surveyor 
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Alt, thirty-two chains and forty-three links to the south- 
east corner of the Light homestead, as shown to said Alt 
by Mr. Lynch; thence west along the south boundary of 
the Light homestead, as shown by Mr. Lynch, five chains 
and fifty-three links to the closing corner established on 
the west boundary of the Pratt homestead and the south 
boundary of the Light homestead; thence north along the 
west boundary of the Pratt homestead thirty-two chains 
eleven links to the northwest corner; thence north eighty- 
six degrees forty-four minutes east along the north bound- 
ary of the Pratt homestead, five chains and seventy-eight 
links to the place of beginning. The court finds that the 
monuments or stakes ov corners and all evidence of the 
survey of 1876 were, at the time of the settlement and en- 
try made upon the lands mentioned in the petition and 
answer, obliterated and lost. 

“3. The court further finds that one Light made home- 
stead entry on the land mentioned in the petition in 1888, 
and made final proof thereto on August 9, 1892. 

“4, That one Pratt made entry on the quarter adjoining 
this on the east mentioned in the pleadings on September 
24, 1890, and made final proof in support of his entry 
October 12, 1896. 

“5. That sometime in the year 1892 or 1893 the county 
surveyor cf Grant county was requested by the claimant 
’ Light to make a survey of the east line of his homestead ; 
that the county surveyor made such survey and located 
corners along the east line of the same. 

“6, That the survey made by the county surveyor was 
incorrect and was not the line originally established by 
the government surveyors. 

“7, That after said survey was made and marked the 
original claimants, Light and Pratt, entered into an agree- 
ment that this should be the true line between their re- 
spective tracts, and thereafter, in the latter part of 1898, 
or the spring of 1894, a fence was built along said sur- 
vey by the said Pratt and Light; that the man Light en- 
closed within this fence that part of the hay land situated 
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upon his entry lying immediately west of said fence and 
that Pratt also enclosed within the fence by other fences 
the hay land upon his land lying immediately east of the 
first-named fence. _ 

“8, That in March, 1897, the plaintiff purchased from 
Light the land included in his said entry; that shortly 
thereafter defendant Egan purchased fron: Pratt the land 
included in his entry. 

“9. That from the date of said entries continuously up 
to the time of the said purchases both of the purchasers 
had lived in the vicinity of said land and knew of the ex- 


i 1 iwici eee ee S ee eee 
istence of said division fence and knew that the then re- 


spective owners were mutually recognizing the same as 
the division fence between their respective tracts. 

10. That the plaintiff went into the possession of the 
land purchased by him from Light immediately after said 
purchase and [was] in the possession thereof at the com- 
mencenent of this suit; that while he hag never attempted 
to exercise control or dominion over any of the land lying 
east of the fence he has been ready and willing at all times 
to claim land lying east of it. 

“11. That the defendant, as soon as he had purchased 
the land from Pratt, or shortly thereafter, asserted and 
claimed that the fence was not upon the true line and in- 
sisted that the strip of land in dispute was part of lis 
tract. 

“12. That without the knowledge of the plaintiff the 
defendant in 1897 went on to the strip of land in dispute 
and cut and stacked the hay thereon and afterward hauled 
it across the division fence and fed it to his stock; and in 
1898 he again, without the knowledge or consent of the 
plaintiff, and before the plaintiff could himself cut the 
hay, went upon the said strip and began cutting the hay, 
when he was enjoined by the plaintiff. 

“13. That plaintiff from the time he purchased said 
land from Light cut the hay thereon, on the land not in 
dispute between the parties, and then fed it out during 
the winter season to his stock, and his cattle have been 


or 
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accustomed to run upon the inclosure formed by the di- 
vision fence with the other fences connected with it. 

“14. That the defendant has not had the continuous 
possession of said strip of land, but that from time to time 
and at various times early in the haying season he went 
upon the said strip of land and cut the hay and removed 
it and fed it to stock upon land lying east of the fence. 

“15. That during the said period the defendant took 
down the said fence, at various places, that he might go in 
to cut the hay and remove the same, and plaintiff from 
time to time replaced the fence. 

“16. That at the time this suit was instituted the de- 
fendant threatened to continue tearing down the fence 
and cutting and removing the hay from said strip, and 
intended to do so, and intended to do so against the 
will and consent and in spite of the protestations of the 
plaintiff. 

“As a matter of law the court concludes from the fore- 
going findings of fact that the plaintiff and defendant 
are bound to accept the division line agreed upon between 
their grantors, Light and Pratt, that is to say the line 
describing the east boundary of the tract of land in dis- 
pute as heretofore found as the true boundary line be- 
tween their respective tracts of land as heretofore de- 
scribed; that the plaintiff is entitled to the peaceable and 
undisputed possession of the strip of land in dispute and 
to the crops growing thereon; and that the defendant be 
perpetually enjoined from interfering with the plaintiff’s 
possession and occupancy of the said strip of land, and 
from removing the crops therefrom or in any way inter- 
fering with the same.” 

On the foregoing findings a decree was rendered for the 
plaintiff, from which the defendant appeals to this court. 

Complaint is made that some of the findings essential 
to the decree are not sustained by sufficient evidence. We 
have gone over the evidence with some care with respect 
to each finding complained of and are satisfied that it is 


sufficient. 
41 
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The question then arises whether the facts found by 
the court are sufficient to sustain the decree. The appel- 
lant contends they are not. In this behalf it is first urged 
that the agreement between the respective grantors of the 
parties, found by the court, is not binding, for the reason 
that it does not appeay from the findings that the dividing 
line between such grantors was so indefinite and uncer- 
tain that it could not be ascertained from their patents. 
In support of this contention he invokes the rule laid 
down in Trussel v. Lewis, 18 Nebr., 415, 42 Am. Rep., 767, 
to the effect that where the true line can be ascertained, 
and parties by mistake agree upon an erroneous line as 
their boundary, believing it to be the true line, they will 
not be concluded by such agreement from claiming the 
true line when discovered, unless the statute of limitation 
has run, or equitable reasons exist for establishing the 
erroneous line. The only finding of the court on the ques- 
tion of the possibility of ascertaining the true line,is that 
the monuments and all evidence of the survey of 1876 at 
the time of the settlement and entry made on the land 
mentioned in the petition and answer, were obliterated 
and lost. By reference to the record, the survey referred 
to in the findings just mentioned was a government sur- 
vey, under which the entry of the lands was made. The 
finding, as it stands, is certainly not sufficient to show that 
at the time the survey was made by the county surveyor 
in 1892, upon which the agreement mentioned in the 
seventh finding was based, the true line between the 
parties could not have been ascertained. But we do not 
understand the rule to be that in order that an agree- 
ment of that kind should be binding, the true line should 
be absolutely unascertainable. Another rule announced 
in Trussel v. Lewis, supra, is that where the line is am- 
biguous and uncertain, if the parties agree upon a line 
and mutually enter upon the occupancy of their lands in 
conformity thereto and make improvements thereon, they 
ave concluded by such agreement. As to the rule firat 
stated, it is simply a reiteration of the principle that a 
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contract founded on mistake is not binding. But in this 
case there is no evidence of mistake. The true division 
line between the owners of the two tracts of land was 
unknown to them and uncertain. If ascertainable at all, 
it could only be ascertained at considerable trouble and 
expense. Under such circumstances, we think it was com- 
petent for the parties to agree upon a division line, and 
that such agreement, when acted upon and fully executed, 
as in this case, would be binding upon them, even though 
the true line should afterward be ascertained. The agree- 
ment involved no mistake. When it was made both parties 
knew that the true line was uncertain, and that the line 
upon which they agreed might or might not be the true 
line; but they accepted it, right or wrong, rather than to 
take further steps to ascertain the true line. We know 
of no reason why a different rule should apply to a con- 
tract of that kind than to any other. It was an agree- 
ment between parties competent to contract, supported 
by a sufficient consideration. Its complete execution re 
moves it from the operation of the statute of frauds. So 
far as we are able to see, it lacks none of the elements of a 
valid contract. The findings of the court are not as spe- 
cific on this point as they might have been. But the evi- 
dence is uncontradicted that at the time the survey upon 
which the agreement in question is based was made, the 
parties affected thereby were ignorant of the true line. 
That being true, when the case is presented to this court 
on appeal, it should be treated as one of the established 
facts in the case, if necessary to uphold the decree. 

The ninth finding shows that both parties to this suit, 
at the time they obtained their respective titles, had full 
knowledge of the division fence that had been piaced by 
their grantors on the line agreed upon by their grantors, 
and that such grantors recognized that as the true line. - 
Such facts, if not sufficient in themselves, suggested in- 
quiries which, if pursued with diligence, would have led 
the appellant to a knowledge of the agreement concerning 
the line. That being true, he is chargeable with notice of 
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such agreement, and is as effectually bound thereby as his 
grantor, who was a party to it. 

The appellant insists that the plaintiff's remedy was at 
law, and not in equity. The proposition is not argued at 
length, nor do we think it can be maintained successfully 
in the face of the decisions of this court. The findings, we 
think, are ample to bring the case within the rule laid 
down in Pohlman v. Evangelical Lutheran Trinity Church, 
60 Nebr., 364, to the effect that the destruction of a fence, 
and the threatened repetition thereof by the trespasser as 
often as the fence should be replaced, entitled the owner 
te relief by injunction against the invader, even though 
the latter may not be insolvent. 

We recommend that the decree of the district court be 
affirmed. 


DouFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


LutTHER D. BAILEY, APPELLEB, Vv. ANNA DOBBINS ET AL., 
APPELLANTS. 


FILED FEBRUARY 4, 1903. No. 12,577. 
Commissioner’s opinion, Department No. 3. 


1. Purchase-Money: CONVEYANCE: TITLE: Estates in Trust: PRE- 
SUMPTION. Generally, where the purchase-money of land is paid 
by one person and the conveyance is taken in the name of 
another, the party taking the title is presumed to hold the 
estate in trust for him who pays the purchase-price. 


2. Legal or Moral Obligation: ADVANCEMENT: NoMINAL PURCHASER. 
But where the conveyance runs to one for whom the purchaser 
4s under a legal or moral obligation to provide, the presumption 
arises that the conveyance was intended as an advancement to 
the nominal purchaser. ; 


3. Presumption of Fact: REBUTTAL BY EVIDENCE: INTENTION oF PUR- 
OHASER. In either of the foregoing cases the presumption aris- 
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ing is one of fact, which may be rebutted by evidence tending 
to show that the intention of the purchaser was different from 
that to be inferred from the bare fact of the conveyance to 
another person. When such intention is ascertained, the courts 
will give it effect, if possible. 


4, Evidence: CoNVEYANCE: WIFE: Lire Estate: Huspanp Pupr- 
cHASER: Sons: EquitaBLE TITLE: ENFORCEMENT OF Trust. Evi- 
dence in this case examined, and held sufficient to show that by 
the conveyance the wife should take a life estate, and the 
husband, the purchaser, or in case of his death, his two sons, 
should hold the equitable title to the remainder; held, further, 
that under such circumstances the trust thereby created would 
be recognized and enforced. 


AprEAL from the district court for Valley county. 
The case is stated in the opinion. Heard below before 
PavL, J. Judgment for plaintiff. Affirmed. 


Victor O. Johnson (Henry H. Wilson and Elmer W. 
Brown, on motion for rehearing), for appellants. 


Alphonso M. Robbins, contra. 


ALBERT, O. 


In 1898 Luther D. Bailey entered into a contract with 
another party for the purchase of two lots in the city of 
Ord, agreeing to pay therefor the sum of $825. In pur- 
suance of that contract, he paid the agreed purchase-price, 
and the other party, at his request, conveyed the property 
to the wife of the purchaser. Afterward the purchaser 
made improvements on the property, alleged to have been 
of the value of about $2,100, the expenses of which were 
borne by him. Afterward, in 1901, the wife died. She was 
the second wife of the purchaser of the property, and died 
without issue. The purchaser had children by a former 
wife. Afterward the purchaser brought this action against 
her heirs at law, alleging that the property had been con- 
veyed to her in trust for him, and asking that such trust 
be established, and the legal title vested in him. The 
court found for the plaintiff, and granted the relief 
prayed. The defendants appeal. 
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Generally speaking, where the purchase-money of land 
is paid by one person, and the title is taken in the name 
of another, the party taking the title is presumed to hold 
it in trust for him who pays the purchase-price. The rea- 
son given for this rule is that the party who pays the 
money is presumed to intend to become the owner of the 
property, and the beneficial title follows such intention. 
This presumption, however, does not arise where the legal 
title is taken in the name of some person for whom the 
purchaser is under a legal or moral obligation to provide. 
In such case, the presumption arises that the conveyance 
was intended as an advancement to the nominal pur- 
chaser. The foregoing will be recognized as elementary. 
Whether the conveyance be to a stranger, or to one for 
whom the purchaser is bound to provide, the presumption 
arising therefrom is not of law, but of fact, which may be 
rebutted by evidence tending to show that the intention 
of the purchaser was different from that to be inferred 
from the bare fact of such conveyance. This, also, is 
elementary. Hence, in either case, when it appears that 
the purchase-money has been paid by one person, and the 
title taken in the name of another, the question is whether 
it was intended that the one to whom the conveyance was 
made should take the entire estate, or that the one paying 
the purchase-price should hold the equitable title to the 
property. When the intention in that behalf is ascer- 
tained, the courts will give it effect, if possible. 

In this case the conveyance was taken in the name of 
the wife of the purchaser, and the only question presented 
by the record is whether the evidence is sufficient to sus- 
tain a finding that the intention of the purchaser was 
other than that to be implied from the naked transaction, 
namely, an advancement to his wife, but to hold a ben- 
eficial or equitable title in the property himself. The tes- 
timony on this phase of the case is too voluminous to set 
out at length. One witness, who was present when the 
conveyance was made, in response to a question intended 
to elicit what reason the purchaser gave at that time for 
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taking the conveyance in the name of his wife, testified 
as follows: “A. It was this: The contract was made be- 
_ tween L. D. Bailey, personally, and myself, as cashier of 
the Ord State Bank; and when coming to execute the 
deed, subsequent to the making of the contract, he says: 
‘I want the title made in Clara W. Bailey.’ Of course, I 
naturally asked him why, and he simply stated that he 
wished to protect his wife; so long as she lived, of course, 
she would have a home, and when she was through with 
it the intention was to give it to him, in case he survived 
her, and in case of his death the property was to descend 
to his two sons, who were then in business with him, and 
at the present time, also.” Again: “A. I could not give 
the identical words. He simply stated he wanted to pro- 
tect her and have a home for her during her life, and 
that in case of his death she would have a home; that if 
she died before he did, he expected the property to be his, 
and if he should die before she did, he expected the prop- 
erty to go to his two sons, Clarence and Ota.” Another 
witness, asked to detail a statement subsequently made 
by the wife in regard to the property, says: “A. I heard 
her say that the property had been fixed so that it would 
be left to her if Mr. Bailey should die first, and if she 
should die first it was his until they were both dead, and 
then it should be divided between the two boys that were 
here.” 

It seems to us that the evidence just quoted, which is 
uncontradicted, aside from the corroborative facts and 
circumstances running through the bill of exceptions, is 
irreconcilable with the presumption that the conveyance 
was intended as a gift of the entire estate to the wife, and 
that it is sufficient to overcome that presumption. [Fairly 
construed, the legal effect of the evidence is that it was 
intended that the wife should take a life estate, and that 
the husband, or, in case of his death, his two sons, should 
hold the equitable title to the remainder. 

The appellants insist that no case can be found “to show 
that a remainder can be grafted upon a life estate by a 
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parol trust” and that no such trust has ever been recog- 
nized by any text-writer. Probably that is true. At least, 
our investigation, which of necessity has been limited, 
would lead us to that conclusion. It is equally true, how- 
ever, that we have found no case where any court has re- 
fused to recognize such trust as intrinsically impossible; 
the text-books are equally barren in that respect. We are 
unable to see any good reason why a trust of that char- 
acter should not be recognized and enforced. The greater 
includes the less. If the wife might have taken the entire 
estate in trust, what legal principle or rule of equity would 
prevent her thus taking the entire estate, minus a life es- 
tate? We have been cited to none, and confess we know of 
none. 

Appellants contend that the evidence shows that the 
object of the husband was to secure a home for himself and 
wife against the event of his failure in business, and that 
as trusts are created to carry out, and not to defeat, the 
intention of the parties, the construction heretofore placed 
upon the transaction would defeat the purpose of the hus- 
baud, because his beneficial interest might still be taken 
in satisfaction of his debts. The evidence just referred to 
does not seem to be incompatible with what has already 
been said as to the nature of the trust. The life estate 
conveyed to his wife, at least, was secure as against his 
future acts and creditors. It is true, to the extent of the 
homestead interest, it would have been equally secure 
without the conveyance, but the husband may have con- 
templated the contingency of its abandonment. It ap- 
pears to us that the evidence shows a clear intention that 
the wife should take only a life estate, and hold the legal 
title to the remainder in trust for the husband, or, in case 
of his death, for his two sons; that such intention is 
easily carried out, and, consequently, there is no good 
reason for the court to refuse to enforce the trust. 

It is recommended that the decree of the district court 
be affirmed. 


DurFrFig and Amzs, CC., concur. 
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By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 


JOSEPH J. GALLENTINE, APPELLEE, V. BLANCHD FULLER- 
TON ET AL., APPELLANTS, 
FiLep FEBRUARY 17, 1903. No. 12,494. 


- 


County Treasurer: Private Tax Sa.LE: FILing Ruevort: REVENUE 
Law. The county treasurer is without authority to sell lands 
at private tax sale until he has made and filed in the office of 
the county clerk the report required by section 113 of the gen- 
eral revenue law. 


2. Filing Report: Tax-SaLe CERTIFICATE: PRESUMPTIVE EVIDENCE. 
But a tax-sale certificate is presumptive evidence that such re- 
port was made and filed in due time. 


w 


. Revenue Law: MEANING: Decisions. The meaning of section 179, 
and section 2, article 5, of the revenue law, as unfolded by the 
previous decisions of this court, is that an action to foreclose 
a tax-lien may be maintained at any time within seven years 
froin the date of the tax-sale certificate. 


> 


Evidence. Evidence examined, and found sufficient to warrant the 
conclusion of the trial court that the presumption of regularity 
resulting from the tax-sale certificate was oot rebutted, and 
that the subsequent taxes included in the decree had been paid 
plaintiff. 


AppraL from the district court for Buffalo county. 
Foreclosure of tax lien. Heard below before SULLIVAN, J. 
Judgment for plaintiff. Affirmed. 


Willis L. Hand and John M. Ragan, for appellants. 


Frank EK. Beeman, contra. 


SULLIVAN, C. J. 


This action was brought by Gallentine against Blanche 
Iullerton and others to foreclose a tax lien upon real es- 
tate in Buffalo county. The answer of defendants is a 
general denial, coupled with a plea of the statute of limi- 


Syllabus by court; catch-words by editor. 
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tatious. The court entered a decree in accordance with 
the prayer of the petition, and defendants have appealed. 

The first contention is that the tax sale was illegal, and 
that the court, therefore, erred in allowing interest for 
two years at the rate of 20 per cent. and an attorney fee 
equal to 10 per cent. of the amount of the decree. The 
plaintiff purchased the land in question at private tax 
sale, and there is in the record no evidence tending to show 
that the county treasurer had previously made and filed 
with the county clerk the report required by section 113 
of the revenue law. It was held as far back as State v. 
Helmer, 10 Nebr., 25, that the treasurer is without an- 
thority to sell at private sale until such report has been 
made and filed; and this decision has been repeatedly 
approved. Stegemuan v. Faulkner, 42 Nebr., 538; Adams 
ce. Osgood, 42 Nebr., 450; Medland v. Linton, 60 Nebr., 
249; Johnson v. Finley, 54 Nebr., 733. But the tax-sale 
certificate is presumptive evidence of the regularity of all 
proceedings prior to the sale (sec. 116, ch. 77, art. 1, 
Conpiled Statutes); and this presumption is not over- 
borne by the proof in this case. The fact that the treas- 
urer’s report was not found in the office of the county 
clerk, is, in view of the character of the search and the 
manner in which the records had been kept, without weight 
or value as evidence. 

It is said that there is no proof of the payment of sub- 
sequent taxes, but we think there is. The deputy treas- 
urer testified without objection, from the records of his 
office, that “under the sale” to plaintiff subsequent taxes 
amounting to $14.85 had been paid. Evidently the idea 
the witness intended to convey was that these taxes had 
been paid by the holder of the tax-sale certificate. 

The argument in support of the contention that the 
right to maintain an action for the foreclosure of a tax tien 
is barred at the expiration of five years from the date of 
the tax-sale certificate is logical and convincing, but it 
comes too. late. The meaning of section 179, and section 
2, article 5, of the revenue law, as unfolded in a series of 
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decisions, which are now a rule of property, is that an 
action to foreclose a tax lien may be brought at any time 
within seven years from the date of the tax sale. 
The judgment is 
AFFIRMED. 


Note.—Tacation.—Under the ancient Roman state, the farmers of 
the public revenue were called publicani. Their official name was de- 
rived from publicum, which signified anything belonging to the state. 
It was sometimes used as synonymous with vectigal. Vectigalia was 
the general term for all the public revenues of the Roman state. 
The revenues which Rome derived from conquered countries, con- 
sisted chiefly of tolls, tithes, the scriptura, or tax which was paid for 
the use of public pasture-lands, saline—the duties paid for the use of 
mines and salt-works—and harbor-dues. This last is supposed by 
some writers to have been the original method of taxation, for the 
reason that vectigulia is derived from veho, to carry, and is generally 
believed to have originally signified things imported and exported 
que vehebantur. The censors—-who fixed the terms on which the 
revenues were let—sold the revenues at a time stated, generally in 
the month of Qunctilis (July); and the sale was for a lustrumn—tfive 
years. This corresponds to our modern (Nebraska) tax-sale, on the 
first of November. Indeed, if we examine our statute beside Roman 
law, it will be hard to determine in what manner the modern dealer 
in tax-titles differs in principle from the ancient publican. Taxation, 
as Adam Smith says, is an attribute of sovereignty. The Roman 
state transferred a portion of its sovereign power to the publican, 
and the state of Nebraska does the same with the buyer of tax- 
titles —W. F. B. 


Waurer W. PARKER V. STATE OF NEBRASKA. 
Firep Fesruary 17, 1903. No. 12,972. , 


1. Witnesses: Jury: ProBaTIVE VALUE or TrEsTIMoNY. The cred- 
ibility of witnesses and the probative value of their testimony, 
are matters which it is the peculiar function of the jury to de- 
termine, 


2. Verdict: ConFuicrine EVIDENCE. A verdict based upon sub- 
stantially conflicting evidence will not be set aside by this 
court. 

3. Appeal for Conviction by Advocate. An appeal for conviction 


based altogether upon the evidence, however fervent it may be, 
is not an abuse of the privilege of advocacy. 


Syllabus by court; eatch-words by editor. 


556 NEBRASKA REPORTS. [Vou. 67 


Parker v. State. 


4, 


: OBJECTION: WAIVER. Ordinarily a party who did not 
promptly object to an argument alleged as misconduct will be 
held to have waived his right to complain. 


5. Misconduct of Counsel: New TriaL. But where the misconduct 
of counsel is so flagrant, and of such a character that neither a 
complete retraction nor any admonition or rebuke from the 
court can entirely destroy its sinister influence, a new trial 
should be awarded, regardless of the want of an objection and 
exception. Chicago, B. & Q. R. Co. v. Kellogg, 55 Nebr., 748. 


6. Shooting With Intent to Kill: INFrrioR MARKSMANSHIP. A person 
who has been found guilty of shooting with intent to kill, can 
not found a valid claim to judicial leniency upon his inferior 
marksmanship. 


Error from the district court for Boyd county. Indict- 
ment for shooting with intent to kill. Tried below before 
HARRINGTON, J. Conviction. Sentence to penitentiary fora 
term of ten years. Affirmed. Held that the imposition of 
half the maximum penalty was not an abuse of discretion. 


Willis G. Sears and W. 7. Wills, for plaintiff in error. 


Frank N. Prout, Attorney Gencral, and Norris Brown, 
for the state. 


SULLIVAN, C. J. 


Section 16 of the Criminal Code is as follows: “If any 
person shall maliciously shoot, stab, cut, or shoot at any 
other person, with intent to kill, wound, or maim such per- 
son, every person so offending shall be imprisoned in the 
penitentiary not more than twenty years nor less than one 
year.” Upon an information charging a violation of this 
section the defendant, Parker, was tried, found guilty, 
and sentenced to imprisonment in the PEP HORy for a 
term of ten years. 

The.grounds upon which he claims a several of the judg- 
ment are (1) that the evidence is insufficient to sustain 
the verdict; (2) misconduct of the county attorney in 
addressing the jury; and (3) that the sentence is exces- 
sive, 
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The defendant quarreled with his father-in-law, Peter 
Hansen, and intentionally shot him, at a livery stable in 
the village of Spencer, in Boyd county. This is conceded, 
but whether the shooting was malicious or done as a 
measure of necessary self-defense, is a point upon which 
the evidence is in irreconcilable conflict. The credibility 
of the witnesses and the probative value of their testimony 
were matters which it was the peculiar function of the 
jury to determine, and we see no reason for interfering 
with their determination or to seriously doubt its correct- 
ness. 

The alleged misconduct of the prosecuting attorney 
consisted of an appeal for conviction in which the duty 
of the jury to the state, to society in general, and partic- 
ularly to the people of Boyd county, was pointed out in 
forcible and impressive language. It seems probable from 
affidavits filed by some of the jurors that counsel based his 
claim for conviction altogether upon the evidence, and 
that he did not at all exceed the limits of legitimate dis- 
cussion. But, in any view of the matter, it is certain that 
he committed no such serious fault as to make it the duty 
of the court to set aside the verdict. No objection was in- 
terposed by counsel for defendant at the time the remarks 
were made, and they were therefore neither approved nor 
condemned by the trial court. This being so, the following 
extract from the opinion in Chicago, B. & Q. R. Co. v. 
Kellogg, 55 Nebr., 748, is pertinent: “In this case there 
was no formal objection, and consequently no ruling, or 
contumacious refusal to rule, which we are authorized to 
review. Had the court, in response to a proper objection, 
vigorously condemned the remarks of counsel, we think 
they would have left no prejudicial impression on the 
minds of the jury. By prompt action the defendant's 
counsel might have obtained an effective antidote for the 
poison in Shafer’s speech; but he failed to act, and is, 
therefore, not in an attitude to have his complaint now 
considered. We do not, however, wish to be understood as 
holding that a rebuke from the court, or even a complete 
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retraction by the offending counsel, is in all cases of this 
kind a sovereign remedy. If the transgression be flagrant 
—if the offensive remark has stricken deep, and is of such 
a character that neither rebuke nor retraction can entirely 
destroy its sinister influence—a new trial should be 
promptly awarded, regardless of the want of an objection 
and exception.” 

In our opinion, the sentence imposed is not excessive. 
If the defendant’s aim had not been faulty he might have 
been sentenced to hang. A claim to leniency based on in- 
ferior marksmanship is not a very meritorious or persua- 
sive claim. The district court had a large discretionary 
power, and we can not regard a sentence imposing half 
the maximum penalty as an abuse of discretion. 

The judgment is 

AFFIRMED. 


Note.—Felonious Assault—Assault With Firearms—Malice, et cetera. 
—Section 16 of our Criminal Code corresponds to the 13th section of 
chapter 3, Ohio Penal Code (Wilson, Criminal Code (1878), pp. 36, 38"); 
while our section 14 corresponds to the same number of the Ohio Code. 
It was held in Ohio, in 1853 (twenty years before we adopted the Ohio 
statute), that, if the assault was committed by shooting, shoot- 
ing at, entting or stabbing, then section 14 does not apply, but rather 
section 24 of the Crimes Act (section 16 of our Criminal Code); 
opinion by Thurman, J., Smith v. State, 1 Warden, n. s. [Ohio], 5, 11. 
Some would pronounce the foregoing in the Smith Cuse a mere 
dictum. But if it is not, does the interpretation of the supreme court 
of Ohio bind the courts of this state? If so, to what cxtent? See 
preliminary list of cases overruled, in this volume (pp. —), and in 
volumes 62 to 66. 

There can be a rightful conviction on a charge of malicious cut- 
ting, stabbing or shooting with intent to wound, under such 
eircumstances that, had death insued, the crime would not 
have been murder either in the first or second degree, but would 
have been manslaugbter only. On the trial of such a charge, it 
is not error for the court to refuse to charge the jury that they 
can not rightfully convict, save for assault or assault and battery, 
if they find the facts to be such that, had death ensued from the 
wound, the crime would have been manslaughter; nor is it error 
for the court to charge the converse of the proposition requested 
to be charged. MNichols v. State, 8 Ohio St., 435. 

Where, on the trial of an indictment for malicious shooting with 


* On the latter page it reads eighteenth section, but this is a patent 
misprint..—W. F. B. 
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intent to kill, the jury returned for their verdict that they “find 
the defendant guilty of shooting with intent to kill in a fit of 
passion and excitement, but without malice,” it is not error for 
the court to refuse to receive such verdict, and to require the jury 
to further consider the case. Heller v. State, 23 Ohio St., 582. 

The first count in the indictment charged the defendant with the 
offense of maliciously stabbing with intent to kill, under section 24 
of the Crimes Act. The second count charged the oifense of ma- 
liciously cutting with intent to wound, under the same section. 
The third count charged the offense of unlawfully and purposely 
eutting with intent to maim and disfigure, under section 23 of the 
Crimes Act—section 15 of Nebraska Criminal Code. ‘The jury re- 
turned the following verdict: 


The jurors in this case find the defendant guilty of cutting with 
intent to wound. Gro. WricHT, Foreman. 


The court held the verdict insufficient to sustain a judgment 
of conviction; and said: 


We think this verdict did not respond to the whole charge as 
made in this count, but omitted to find the essential ingredient of 
malice. This finding is not equivalent to a verdict of guilty, as 
eharged in the second count. If the verdict had been guilty, and 
nothing more, or guilty under the second count, it would support the 
judgment. In such form it would be taken to mean muilty as charged. 
But in the forin before us, the guilt of the defendant is limited, in 
terms, to the mere fact of cutting with intent to wound. On the trial. 
the fact of cutting with intent to wound was not controverted, but 
was sought to be justified on the ground that it was done in self- 
defense. Upon the face of this verdict, when strictly construed 
(and we are bound to construe it strictly), the existence of this 
ground of defense is not ignored. Riflemaker v. State, 25 Ohio St., 
395, 398. 


In a prosecution for maliciously shooting with intent to wound 
or kill, it is error to charge that the defendant should be found 
guilty of such felony, if he might properly have been convicted of 
" manslaughter had death resulted from the shooting. To convict of 
the crime of maliciously shooting with intent to wound or kill, it 
is necessary to show malice and an intent to kill or wound. Cline 
v. State, 43 Ohio St., 332. 

On an indictment for maliciously cutting with intent to kill, the 
prisoner can not be convicted of maliciously cutting with intent 
to wound. Barber v. State, 39 Ohio St., 660. 

Criminal intent may properly be asserted cf an injury by ma- 
licious shooting, cutting or stabbing in either of the following 
cases: 

1. Where the person shot, cut or stabbed is the real object of the 
perpetrator’s malice; in which case the deed falls within the plain 
letter of the statute. 

2. Where a shot discharged or a blow struek at one injured an- 
other, who is at the time known to be in such position or proximity 
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that his injury may be reasonably apprehended as a probable con- 
sequence of the act; in which case the law does not permit such 
reckless disregard of, and indifference to, results to pass with im- 
punity, but will hold the intent to have embraced the victim; and 
the principle 1s the same whether one or many are imperiled. 

3. Where one is purposely shot, cut or stabbed, under the imis- 
taken supposition that he is a different person; in which the im- 
mediate objective intention of the perpetrator is to hit the person 
at whom his shot or blow is directed, while his subjective intention, 
which impels the deed, is to injure another against whom his 
malice is inflamed. Callahan v. State, 21 Ohio St., 306, 309. 

In the trial of an indictment for shooting or shooting at another 
with intent to wound or kill, the gun must be loaded with material 
ealculated to produce death or injury; and the distance must be 
sufficiently short to accomplish that result; and there fis no pre- 
sumption that the gun is so loaded, without proof, either direct or 
circumstantial. Henry v. State, 18 Ohio, 32; Fastbinder v. State, 42- 
Ohio St., 341. 

In the trial of an indictment under the Ohio statute which cor- 
responds to section 16* of the Criminal Code of Nebraska, the de- 
fendant may be convicted of an assault. Mitchell v. State, 42 Ohio 
St., 383. 

Maiming.—Where one shot another in the trunk of the body, and 
the result was to produce paralysis of a Icg, causing a permanent 
disability to that member, a verdict of guilty of shooting with 
intent to maim is supported by sufficient evidence. ‘The accused 
might fairly be presumed to have intended the actual and natural 
result of his unlawful act. Ridenour v. State, 38 Ohio St., 272. 

An indictment for shooting with intent to maim, is not defective 
for want of an avernient as to which member or members of the 
body the accused intended to injure or disable. If in the words of 
the statute it is sufficient. Ridenour v. State, 38 Ohio St., 272.—W. F. B. 


FRANK K®aTING V. STATD OF NEBRASKA. 
FILED FEBRUARY 17, 1903. Wo. 12,997. 


1. Credibility of Witness: Instruction: Witness INDIVIDUALLY 
NaMED. The trial court gave an instruction of general applica- 
tion regarding the credibility of the witnesses who had testificd 
in the case, including the defendant, who was accused of a 
felony, and of the weight to be attached to the testimony of the 
several witnesses, which announced a correct rule of law. At 
the request of the state, the jury were also instructed that the 


* Shooting and stabbing section. 
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defendant had a right to be sworn and testify in his own be- 
half, but that in weighing his testimony and in determining the 
weight which should be given thereto the jury might take into 
consideration his interest in the result of the trial, and the 
further fact, if the same was proved (which was admitted by 
the defendant), that he had been convicted of a felony, as 
affecting his credibility as a witness. Held, That the latter in- 
struction was not prejudicially erroneous because of the repeti- 
tion of the matter contained in the general instruction on the 
subject, nor, under the circumstances, was it erroneous because 
the defendant was individually named and his testimony alone 
alluded to in the latter instruction. 


2. Prior Conviction of Felony: CRrEprBiniry or Witness. By virtue 
of the statute, a prior conviction of a felony may be proved for 
the purpose of affecting the credibility of a witness, and the 
court may properly instruct the jury as to the purpose of such 
evidence. 


8. Prior Statements as to How a Crime May Be Committed as Evi- 
dence. The accused was charged with and tried for robbery. 
Held, His prior statements as to how the robbery might be com- 
mitted* were properly admissible in evidence, to be considered 
by the jury with other facts and circumstances proved, in de- 
termining the question of guilt or innocence. 


4. Evidence. Evidence examined, and found sufficient to support a 
verdict of guilty, as found by the jury. 


Error from the district court for Webster county. In- 
dictment for robbery. Tried below before ADAMS, J. Con- 
viction. Sentence to imprisonment in the penitentiary for 
a period of seven years. A/firmed. 


John G. Potter, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown and 
HH. U. Overman, for the state. 


*On the trial of an indictment for procuring an abortion, there 
was evidence that cuts, wounds and bruises were found in the womb 
of the woman upon whom the operation was alleged to have been 
performed, indicating the forcible use of some instrument, and that 
the defendant had the opportunity to commit the crime. Held, That 
evidence that, five months before the aileged operation, the de- 
fendant had in his possession an instrument which he described as 
well fitted to proeure an abortion, was admissible. Commonwealth v. 
Blair, 126 Mass., 40.—W. F. B. 
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HoLcoms, J. 


The defendant was informed against in the district 
court for Webster county, tried for, and convicted of the 
crime of robbery, and sentenced to imprisonment in the 
penitentiary for a period of seven years. He brings the 
record of his trial and conviction to this court for review 
by proceeding in error. — 

The petition in error assigns three different grounds 
or alleged errors as reasons for a reversal of the judg- 
ment rendered in the trial court: First, it is contended 
that the court erred in the giving of one of its instructions 
to the jury which was requested by the state; second, in 
admitting the testimony of a witness as to an alleged con- 
versation between him and the defendant regarding a 
method or plan by which the robbery could be committed 
on the person whom the defendant was convicted of 
robbing; and, third, that the evidence is not sufficient to 
sustain the verdict of guilty returned by the jury. 

Taking the assignments of error in their order, the in- 
struction complained of will be first noticed. The court, 
at the request of the state, gave an instruction in which 
the jury were, in substance, told that the defendant had 
the right to be sworn and testify in his own behalf, but 
that in weighing his testimony and in determining the 
weight which should be given thereto the jury might take 
into consideration his interest in the result of the trial 
and his action and demeanor while on the witness stand, 
and the further fact, if the same was proved (which was 
admitted by the defendant), that he had been convicted of 
a felony, and confined in the penitentiary of another state, 
as affecting his credibility as a witness. It is argued that 
the instruction is erroncous and prejudicial, because giv- 
ing undue prominence and weight to the matter touched 
upon in the instruction, and having the effect of disparag- 
ing the standing of the defendant as a witness in his own 
behalf, and therefore prejudicial. The sixth instruction, 
given by the court on its own motion, was a general in- 
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struction as to the credibility of all witnesses who had 
testified, including the defendant, unobjectionable in form; 
and because of this latter instruction it is urged that 
the one given at the request of the state was prejudicially 
erroneous. While the general instruction on the subject 
of the credibility of witnesses was probably sufficient, and 
rendered it unnecessary to give the one requested, we are 
not disposed to the view that the giving of the requested 
instruction was error calling for reversal of the judgment, 
nor that its effect was to unduly make prominent the rule 
enunciated, nor to improperly single out and disparage 
the testimony of the defendant, as contended for. In- 
structions of this character have been repeatedly upheld 
by this court. St. Louis v. State, 8 Nebr., 405; Murphy 
v. State, 15 Nebr., 383; Clark v. State, 32 Nebr., 246; 
Housh v. State, 43 Nebr., 163; Argabright v. State, 49 
Nebr., 760. 

The mere fact of repetition is not alone, in every case, 
reversible error. If the propositions given are correct, and 
it ig clear that the defendant was not prejudiced thereby, 
nor the jury unduly influenced in their deliberations in 
weighing the testimony submitted in the case, the verdict 
and judgment will not be disturbed. Hill v. State, 42 
Nebr., 503. The instruction complained of can hardly 
be condemned without overturning the rule heretofore 
prevailing, and we observe no sufficient reason for such a 
departure. The instruction excepted to was the only one 
calling attention directly to the defendant as a witness in 
his own behalf and announcing a correct rule as to the 
weighing of his testimony by the jury. The other instruc- 
tion announced the rule applicable to the testimony of the 
witnesses generally in the case who had testified, includ- 
ing the defendant. The defendant stood in a peculiar 
position, and an instruction applicable to his testimony 
could be made intelligible only by naming him as a wit- 
ness to whom the rule applied. The instruction in prin- 
ciple is analogous to those which may be given where a 
witness’s reputation for truth and veracity has been shown 
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by the evidence to be bad, in which case it would not be 
error for the court to name such witness or witnesses in 
stating the rule applicable to the testimony given by him 
or them. By the statute, conviction of a felony may al- 
ways be shown for the purpose of affecting the credibility 
of a witness, and we apprehend no error was comiitted 
by the trial court in advising the jury of the purpose and 
effect of the evidence showing defendant’s conviction of a 
felony prior to the time he testified in the case at bar. 

The state was permitted to prove, over the defendant’s 
objection, that in the late winter or early spring prior to 
the time of the commission of the offense of which. he was 
convicted, which was December 4, 1901, in a conversation 
with the witness testifying and one other, in which the 
parties spoke of there being no bank in Rosemont, where 
the crime was committed, and that the elevator men, the 
complaining witness and one other, certainly carried quite 
a sum of money, and it was a wonder they had not been 
robbed or held up, the defendant had said, in substance, 
during such conversation, that it would be an easy 
matter to hold them up and get their money; that, there 
being no saloon in Rosemont, and they sometimes having 
a keg or case of beer, a person could get the crowd keyed 
up and slip some knock-out drops in the elevator men’s 
beer, and when they got a few drops of that down then 
they would be dead to the world for awhile, and it would 
be an easy matter to get their money; that if that failed 
a fellow could hold them up and get their money any way; 
that he could sand-bag them and hold them up. The rob- 
bery was committed by the perpetrator calling the com- 
plaining witness, one of the elevator men alluded to in the 
conversation just referred to, to the door of his residence 
shortly after dark, and under the pretense that the party 
had a load of grain at his elevator, induced the complain- 
ing witness to accompany the party as though going to the 
elevator, and when a short distance from his home was 
struck over the head with a bag of sand or shot, knocked 
down, and dragged a short distance from the road, where. 
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by threats to shoot, he was compelled to give up all the 
money he had on his person. The testimony as to the de- 
fendant’s prior statements, we think, must be held to be 
of some probative value. The statement of the defendant 
as to how a robbery might be perpetrated, and the per- 
petration thereof by some person later on in one of the 
ways spoken of by the defendant, were circumstances 
having a legitimate bearing on the ultimate fact to be 
proved, which the jury were entitled to consider in de- 
termining the question of the guilt or innocence of the 
defendant. Standing alone, the statement could be re- 
garded only as creating in the mind a suspicion or con- 
jecture as to the defendant’s guilt; but when considered 
in connection with other facts and circumstances proved, 
the prior conversation of the defendant relating to a plan 
or design for the commission of such an offense has a 
material bearing on the issues to be tried and determined 
by the jury. While it is argued that the difference in time 
between the conversation and the commission of the crime 
renders it too remote to be of any value, we can not so 
regard it. It is probable that the evidence would carry 
greater weight if close in time; yet this fact does not ren- 
der the evidence inadmissible on the ground of being too 
remote. As is said by the supreme court of North Caro- 
lina in State v. James, 90 N. Car., 702, 705: “A single fact 
may be strong evidence; a multitude may be so slight and 
so slightly bearing upon each other, tending to support 
an allegation, that they do not altogether make evidence; 
a multitude of little facts and circumstances, each proving 
nothing in itself, taken in their relative and natural bear- 
ing upon each other, may make the strongest evidence.” 
The prior statements of the defendant testified to by the 
witness, if believed by the jury, disclosed that a possible 
robbery of the complaining witness had been thought of 
by the accused, and in his mind he had evolved a plan by 
which the same could be accomplished, and, as he stated, 
quite easily. This, with what followed, was admissible 
in evidence under the general rule which admits the prior 


566 NEBRASKA REPORTS. [ Vou. 67 


Keating v. State. 


statements and actions of one accused which may tend to 
develop a plan or design to commit the act of which he is 
charged. 1 Greenleaf, Evidence [16th ed.], secs. 14% and 
162c. It can hardly be doubted that had the peculiar 
method spoken of by the defendant with reference to the 
use of some drug in beer drank by the elevator men been 
resorted to for the purpose of committing a robbery, the 
crime committed, and the defendant afterwards arrested, 
and charged with its commission, his statement as to the 
manner in which the crime could be accomplished, and its 
accomplishment in that particular manner, with other cir- 
cumstances in evidence pointing to his guilt, would be a 
very potent factor in the final determination of the ques- 
tion. As presented by the record, the only difference re- 
garding the admissibility of such evidence is in degree, 
or in the lack of striking peculiarity of one of the plans, 
and not in principle. We find no error in the admission 
of this testimony, and regard the statement, if believed by 
the jury, as a legitimate fact or circumstance to be con- 
sidered by them in connection with all the other evidence 
in reaching a conclusion as to the defendant’s guilt or 
innocence. 

Lastly, it is argued that the evidence is insufficient to 
support the verdict. As a defense, the accused undertook 
to prove an alibi. To sustain his defense, several witnesses 
were produced who testified that the defendant was in 
Dakota county at the time the robbery was committed in 
Webster county, the two counties being near 200 miles 
apart. Tliere is evidence of a convincing character that 
. the defendant was arrested in Dakota county near the 
hour of 12 o'clock on the 6th of December, the second day 
following the commission of the crime, which occurred 
soon after dark on the evening of the 4th. Some of the 
witnesses for the defendant fix the time of his arrival in 
Dakota county on the 3d or 4th of December; possibly 
some of them a day or two earlier. It is conceded that he 
had been absent from Dakota county for two or more 
months immediately preceding his return early in De- 
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cember. The defendant testifies that he arrived in Dakota 
county on the 2d. On the other hand, the complaining 
witness identifies the defendant quite positively as his 
assailant. Several other witnesses are equally positive 
that they met him on the highway going towards Rose- 
mont on the afternoon and evening of the 4th, and within 
a mile or two of that place. Other witnesses testify to hav- 
ing seen him in Nuckolls county on the morning of the day 
on which the robbery was committed in the evening. There 
was also testimony tending to prove a confession made by 
the defendant after his arrest, and much other evidence 
of facts and circumstances tending to establish his identity 
as the perpetrator of the crime. In view of the evidence 
of the very conflicting character just spoken of, much of 
which seemingly is entirely credible, we can not say the 
jury’s finding of guilt is unsupported by sufficient com- 
petent evidence. It is quite possible, if not probable, that 
the defendant, after the commission of the crime, may 
have made his way to Dakota county as rapidly as he 
could go, and was there imwmediately arrested; possibly 
under arrangements made with his accuser or others, for 
the very purpose of fortifying himself in an attempt to 
establish an alibi in the event he was accused of the crime 
of which he now stands convicted. In no view of the 
record are we justified in saying that the evidence tending 
to establish guilt must be disbelicved, and credence given 
only to that which was introduced in support of an alibi. 
The judgment of the district court is accordingly 


AFFIRMED. 


Norr.—On the 14th day of September, 1862, Lura Villie Libbey—a 
girl less than ten years of age—was murdered, near the town of 
Strong, Franklin county, Maine. She was murdered on her way from 
home to Sunday school. To conceal the crime of rape was the appa: - 
ent motive for the crime. She was found buried. The turf haa veen 
cut with some sharp instrument (apparently a knife) in the form 
of a trunk-cover. It had been turned up, and an excavation made in 
the uncovered section. In this hole, the body had been placed. In 
order to force it into the space, the knees had been stamped upon till 
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greens about the replaced turf to conceal the grave. But the heat of 
the sun had caused the transplanted shrubs to wilt, and the crime 
was revealed. Upon the trial of Lawrence Doyle, accused of the 
murder, a witness testified that Doyle had told him that, at one time, 
in Cape Breton, one man had murdered another and concealed the 
body in a manner corresponding to the method described and that 
the crime had never been detected. The accused had two trials, but 
was finally convicted. Both trials were before Walton, J. Doyle was 
sentenced to be hanged, but was never executed; and died of con- 
sumption in the penitentiary at Thomaston, Maine, August 8, 1869. 
Public opinion was divided as to his guilt. The honorable Eben F. 
Pillsbury, of his counsel, always mantained his innocence, and Doyle 
asserted it on his deathbed. Doyle was a native of Cape Breton, 
and about 29 years old at the time of the murder. The case is his- 
toric, as being the first trial in England or America where a defend- 
ant in a criminal case ever testified in his own behalf. Franklin B. 
Evaus, hanged at Concord, N. H.,in the winter of 1873-4, is said 
to have confessed the murder of the Libbey girl.—W. F. B. 


Curcaeo, Rock Isupanp & PaActric RAILWAY COMPANY V. 
HALLecK C. YounG, ADMINISTRATOR OF THE ESTATE 
oF ELiswortra H. Morse, DECEASED. 


Fmep FEBRUARY 17, 1903. No. 12,026. 
Commissioner’s opinion, Department No. 1. 


1. Statute of Limitations: AMENDED PLEADING. ‘The statute of lim- 
itations does not run against an amended pleading wherein the 
amendment consists in setting forth a more complete statement 
of the original cause of aetion.” Norfolk Beet-Sugar Co. v. 
Hight, 59 Nebr., 100. 


2. Petition: Lorp CAMPRELL’s ACT: AMENDMENT OF PETITION. Where 
the petition sets forth in general terms pecuniary loss in an 
action under Lord Campbell’s Act, it is no abuse of discretion 
to permit an amendment setting forth the particular facts from 
which such loss-is inferable. 


3. Damages: AMOUNT: DEPENDENT RELATIVES. Damages in the sum 
of $1,100 on behalf of a mother and a sister to whom a son and 
brother, thirty-five years of age, able-bodied, successful in busi- 
ness, earning a salary of $1,800, unmarried, was accustomed 
from time to time to render pecuniary assistance, held not ex- 
cessive. 


Syllabus by court; catch-words by editor. 
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3. Deposition: FIvE YEARS: PRESUMPTION. Depositions given in the 
same action about five years previous to the final decision, 
showing next of kin to be then alive, carry a presumption of 
their existence at the time of the verdict. 


Error from the district court for Lancaster county. Ac- 
tion in the nature of case, under Lord Campbell’s Act, for 
the death of plaintiff’s intestate. Tried below before 
CornIsH, J. Judgment for plaintiff. Affirmed. 


W. F. Evans, Lorenzo W. Billingsley, Robert J. . Greene 
and Richard H. Hagelin, for plaintiff in error. 


Jesse B. Strode and Edmund C. Strode, contra. 


Hastings, C. 


This case was previously before the court, and the 
opinion by which it was then decided is found in 58 Nebr., 
678. The former judgment against the railroad company 
was there reversed, because the petition did not set forth 
the facts indicating pecuniary loss on the part of the next 
of kin by the death of the plaintiff’s intestate. After the 
reversal in that action, an amended petition was filed, set- 
ting out that the deceased, prior to his death, for many 
years had expended, and would have continued to expend, 
large sums of money for the benefit of his mother, brothers 
‘and sisters; that at the time of his death he was employed 
at a salary of $1,800; that he was unmarried, and was 
adding, and would have continued to add, to his estate, and 
to the pecuniary interest and expectancy of those rela- 
tives in it The amendment consisted simply of those 
added particulars of pecuniary loss which were found to 
be wanting in the original petition. 

The errors complained of are that the action was at the 
time of the amendment barred, by the statute of limita- 
tions; that the court erred in permitting these amend- 
ments; that the damages are excessive; and that there is 
no next of kin, so far as the evidence shows. 

Counsel for plaintiff in error say that the former de- 
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cision shows that no cause of action was alleged at all in 
the original petition, therefore the amendment must set 
forth a new one; and that the doctrine is that as to any 
new cause of action brought in by an amendment the 
statute applies at the date of the amendment, and not at 
the date of the original commencement of the action. The 
reasoning seems fallacious. A petition is not necessarily 
a nullity because it does not fully and properly set out a 
cause of action and because an objection to it is sustained. 
Merrill v. Wright, 54 Nebr., 517, 519. The question of 
whether or not the statute of limitations should prevail 
against an amendment, seems to turn, not upon the cor- 
rectness of the pleading, but upon the identity of the cause 
of action sought to be set up. If the cause of action at- 
tempted to be set forth in the amended pleading is the 
same, the fact that it was defectively stated in the first 
petition will not prevent the application of section 19 of 
the Code of Civil Procedure, which provides that an action 
shall be deemed commenced, within the provisions of the 
statute of limitations, at the date of the summons which 
is served on the defendant. In many cases, the question 
as to the identity of the action is a nice one, and there are 
many precedents as to when it is to be deemed the same 
cause of action and when it should be considered a differ- 
ent one. Both are freely cited in the able briefs of counsel 
in this case. There seems no question that we hnve here 
in the amended petition exactly the same cause of action 
attempted to be set out in the original one, but which this 
court found defective, because not alleging the facts from 
which pecuniary damage was inferable. It was thought 
that such facts were required under the ruling adopted 
by this court in Chicago, B. € Q. R. Co. v. Van Buskirk, 
58 Nebr., 252, and Chicago, B. & Q. R. Co. v. Bond, 58 
Nebr., 385. It is impossible to see how the identity of the 
cause of action is in any way changed by the addition of 
particulars as to pecuniary damage suffered by the next 
of kin. The case, therefore, seems to be determined by 
that of Norfolk Beet-Sugar Co. v. Hight, 59 Nebr., 100, 
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the syllabus of which says: “The statute of limitations 
does not run against an amended pleading wherein the 
amendment consists in setting forth a more complete 
statement of the original cause of action.” 

With regard to the propriety of the amendment and of 
the court’s action in permitting it, it would certainly 
seem that there can be as little question. Section 144 of 
the Code of Civil Procedure permits the court to allow 
amendments by correcting a mistake in the name of the 
party or a mistake in any other respect, or by inserting 
other allegations material to the case. In the original 
petition a general allegation of damages was made. The 
petition was held defective for not inserting the particu- 
lars of the damages. ‘To have refused the plaintiff per- 
mission to insert these particulars would have been a 
denial of justice because of. the oversight of the pleader. 
Such action might properly have been complained of as 
an abuse of discretion. 

It is urged in support of the complaint as to excessive 
damages that the testimony of the mother shows that she 
had seen her son only three times between 1887 and Au- 
gust, 1894, the date of his death; that during these seven 
years he had made gifts and paid bills for her to the 
amount of about $200; that her expectancy of life at that 
time was less than fourteen years; that the sister had tes- 
tified that during these seven years she had received gifts 
from her brother to the amount of $15 or $20, and her 
expectancy of life was less than twenty-nine years. It is 
contended that on this basis the verdict of the jury, $1,100, 
is not supported by the evidence. The evidence, however, 
shows that the deceased was thirty-five years of age, able- 
bodied and of good habits, successful in business, and 
employed at a salary of $1,800 a year, and accustomed to 
make gifts to his relatives, and provide for the comfort 
and welfare of his mother. The action of the jury in fixing 
his pecuniary value to the mother and sister at $1,100 
seems to have been reasonable. 

With regard to the complaint that there is no showing 
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of the next of kin’s existence, it is conceded that the 
mother’s deposition was taken in 1895, shortly after the 
institution of the action. It was admitted at the second 
trial under an agreement that it might be used “as of 
this date.” The last trial was on May 10, 1900. This 
deposition of the mother is the only evidence of her con- 
tinued existence, and the same fact seems to be true as 
to the sister. These next of kin were certainly alive and 
able to give their deposition in 1895, and to be cross-ex- 
amined. This evidence, even if there was no agreement 
that it should be received and used at the trial in May, 
1900, would be sufficient to raise the presumption that 
both were still alive at that date. It can not be said that 
there is no evidence to support the finding of the jury as 
to the existence of the next of kin. 

It is recommended that the judgment of the district 
court be affirmed. 


LOBINGIER and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Note.—Deposition—Objection First Made on Trial of Appeal.—‘Where 
depositions are filed, but not used, in a case pending in the county 
court, on an appeal to the district court, exceptions to such depo- 
sitions may be filed at any time before trial in the appellate court.” 
Collier v. Gavin, 1 Nebr. [Unof.], 712. This is said to be the only case 
in the United States or England where this point -has been decided. 


Crry oF SoutH OMAHA V. MARIE TIGHE ET AL. 
FILED FEBRUARY 17, 1903. No. 12,588. 
Commissioner’s opinion, Department No. 1. 


1. Grading Street: Prrrrion: NECESSARY PREREQUISITE: ABUTTING 
Property. A petition signed as required by statute, is a nec- 
essary prerequisite to the assessment of the cost of grading a 
street upon the abutting property. 


Syllabus by court; catch-words by editor. 
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2. Title of Petitioner: Recorp: Evipencr. Evidence that the peti- 
tioners have no title of record to the premises described in the 
petition, will support a finding that the petitions were unau- 
thorized and insufficient where the only evidence of ownership 
is the recitals of the petitions themselves. 


Error from the district court for Douglas county. Ac- 
tion for an injunction, brought to restrain the collection 
of certain special taxes for grading in the city of South 
Omaha. Tried below before Esteis, J. Injunction made 
perpetual. Affirmed. 


William O. Lambert, for plaintiff in error. 
James A. Kerr, contra. 


Hastings, C. 


This is an injunction brought to restrain the collection 
of certain special taxes for grading in the city of South 
Omaha. From a decree in favor of the plaintiffs the city 
brings error, and alleges that the decree is not based upon 
sufficient evidence. The basis of the city’s contention 
seems to be, in the first place, that the only requisite to 
confer jurisdiction on the part of the city authorities to 
provide for improvements and to assess their cost upon 
abutting property, is the filing of petitions sufficient upon 
their face, by their own recitals, to confer jurisdiction. 
This doctrine is not in accordance with the frequent de- 
cisions of this court, so numerous and so recent that there 
is no occasion to cite them here. 

The next contention is that the decree of the district 
court is not sustained by sufficient evidence. While no 
proof was offered to sustain the petitions, the only evi- 
dence adduced against them was that of the register of 
deeds, who testified that a large number of the petitioners 
did not appear of record to have any ownership of the 
abutting property. It is conceded that if the names of 
those as to whom this was true are taken from the peti- 
tions, there are not left the owners of a major part of the 
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foot-frontage. The trial court distinctly found that the 
owners of the major part of the frontage of property abut- 
ting upon the proposed improvements did not sign the peti- 
tions. As above stated, no evidence was introduced by the 
city. It is true that the only evidence presented by the 
plaintiffs on this question was that of the register of 
deeds that a large number of the signers had no title of 
record. This was undoubtedly admissible proof and con- 
stitutes some evidence tending to sustain the action of the 
trial court, at all events better than the bare recitals of the 
petitions, which is all the proof on the other side. It 
would seem that under the circumstances the finding of 
the trial court should be sustained. If that finding is 
sustained, then the taxes must be held to be void and sub- 
ject to injunction. 

It is recommended that the decree of the district court 
be affirmed. 


LOBINGIER and K1RKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


JosmpH H. LEHMER, APPELLANT, Vv. RicHarp 8S. Horton, 
TRUSTED OF GREATER AMERICA EXPOSITION ET AL, 
APPELLEES. 

FIvep FEBRUARY 17, 1903. No. 12,582. 


Commissioner’s opinion, Department No. 1. 


Mechanic’s Lien: Exposrrion Burtpinc. One who furnishes, under 
@ running account with the common owner of a group of ex- 
position buildings, materials for use in the illuminating equip- 
ment thereof, is entitled to a lien on such buildings, where they 
are maintained for a common purpose, though they are not all 
situated on contiguous lots, and though the claimant is not 
able to show what portions were used in a particular 
building. 


Syllabus by court; catch-words by editor, 
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AppEAL from the district court for Douglas county. 
Action to foreclose a mechanic’s lien on the buildings of 
the Greater America Exposition for electrical appliances 
and illuminating equipment. Heard below before DICKIN- 
SON, J. Judgment for defendants. Reversed. 


Isaac E, Congdon, for appellant. 


Timothy J. Maroney and Richard S. Horton, for ap- 
pellee Horton. 


William Douglas McHugh, for appellee Chicago House 
Wrecking Company. 


LoBINGIER, C. 


This is a suit to foreclose a lien on the buildings of the 
Greater America Exposition for electrical appliances 
and materials used in the illuminating equipment of that 
enterprise. These buildings were all owned by the exposi- 
tion company, and were situated on land leased by it. 
One charge admitted a visitor to the entire grounds, and 
all were connected by walks, driveways and viaducts; but 
the site included a number of distinct city lots, and was 
in some parts intersected by public streets. The court be- 
low found that the plaintiff was not entitled to a lien and 
dismissed his action, from which decree plaintiff appeals. 

One of the principal questions below was whether these 
buildings were subject to a mechanic’s lien. This has 
already been determined in Zabriskie v. Greater America 
Exposition Co., post, p. 581, and will not be further con- 
sidered here. 

The materials furnished were clearly such as would en- 
title appellant to a lien. Southern Electrical Supply Co. 
v. Rolla Electric Tight and Power Co., 75 Mo. App., 622; 
Keating Implement and Machine Co. v. Marshall Electric 
Light and Power Co., 74 Tex., 605; Badger Lumber Co. v. 
Marion Water Supply, Electric Light and Power Co., 48 
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Kan., 182, 15 L. R. A., 652, 30 Am. St. Rep., 301; Hughes 
vw. Lambertcille Electric Light, Heat and Power Co., 53 N. 
J. Eq., 485. But it is earnestly argued, and such appears 
to have been the view of the learned trial judge, that the 
erection of the buildings and the character of appellant’s 
contract with the exposition company were not such as 
would entitled him to a lien, even conceding that the 
buildings were subject thereto. The essentials which ap- 
pellees claim must appear before the lien could in any 
event attach, are thus stated in their brief: 

“Ist. That the material was furnished or the work 
done upon one single or entire contract for all the build- 
ings. 

“2d. That the lots upon which the buildings are situ- 
ated are contiguous. 

“3d. That the material was furnished with a view to 
its being used'in the construction or repair of the build- 
ings.” 

We shall consider these in their order: 

1. It may be assumed at the outset that in a case of this 
kind the contract must be entire, both in the sense of pro- 
viding materials for all the buildings (Meek v. Parker, 63 
Ark., 367, 58 Am. St. Rep., 119), and also in the sense of 
constituting one continuous transaction, and not merely 
an aggregation of independent accounts. Baker v. Fessen- 
den, 71 Me., 292. The evidence relative to the contract in 
question consists entirely of appellant’s testimony and the 
statutory account of items filed by him in order to perfect 
his lien. Appellant says that the negotiations were com- 
menced by Mr. Rustin, the exposition company’s assistant 
superintendent of electricity, who came to appellant, and 
stated that the company would need such appliances as 
he afterward furnished. Pursuant to this, appellant sub- 
mitted a written proposition to the company, which was 
formally accepted, and he received a written order for 
certain of the materials. Other portions of appellant’s 
testimony are as follows: 

Q. As a matter of fact, when you sold these items of 
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goods to the Greater America Exposition, it was simply a 
matter of bargaining and selling of so much goods without 
reference to its use on any building? 

A. They came to me and told me that they needed this 
material for completing their electric wiring in these 
buildings, and they said nothing to me whatever about any 
wire outside, and the character of most of the material is 
inside wire. * * * 

Q. So you don’t know today, Mr. Lehmer, of any item 
furnished for use in any particular,—on any particular 
tract of ground out there? 

A. No, sir; I simply know that the material I furnished 
was designed to be used in and on the buildings. * * * 
I continued to sell them goods on written orders, verbal 
orders, and orders by telephone. Mr. Rustin would often 
come in my store in the morning and leave orders with me 
for goods to be delivered that day. And other times they 
would telephone these orders to me what they called 
“hurry-up,” “rush” orders. * * * 

Q. State if you know whether or not the Greater 
America Exposition was engaged in.any other business 
than holding an exposition on those grounds? 

A. Not to my knowledge. 

Q. And you sold this wire to them for use in their enter- 
prise? 

A. I did. 

It was formally admitted in the record that these ma- 
terials were sold to the exposition company by appellant 
and actually delivered by him on the exposition grounds. 
But appellees’ counsel, in commenting on this testimony 
in their brief, contend that “there was no contract which 
showed that the purpose of the sale was that the goods sold 
should become a part of the buildings.” It seems to us 
that the evidence is sufficient, in the absence of contradic- 
tion, to disclose a distinct understanding that these ma- 
terials were to be used in the buildings. But even if coun- 
sels’ interpretation of the testimony were to be accepted, 


it would not necessarily be fatal to the lien. In Great 
43 
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Western. Mfy. Co. v. Hunter Bros., 15 Nebr., 32, 36, the 
contention was urged, as here, that “the material must 
have been furnished by the express terms of the contract 
for the particular building on which the lien is claimed.” 
But this court, by Coss, J., said: “I have no doubt that, 
under the provisions of our statute then in force, lumber 
or other building material, sold on general book account 
without regard to any particular building, if used by the 
purchaser in the erection or reparation of a building upon 
land of which he is the owner, the vendor of such lumber 
or other building material may have his lien.” 

The statute then in force was ideutical with our present 
section 1 of chapter 54 (Annotated Statutes, sec. 7100), 
which prescribes the character of the contract under which 
the lien may be obtained. We think, moreover, that ap- 
pellant’s testimony sufficiently shows that the materials 
were furnished for use in the buildings indiscriminately, 
and that the ease falls within the doctrine of Badger Lum- 
ber Co. v. Holmes, 44 Nebr., 244, 48 Am. St. Rep., 726, so 
that the debt may be charged against all of them. The 
nature of the service desired was common to all, and the 
materials, which consist mostly of wire, tape and insula- 
tors, are such as would naturally be needed in each build- 
ing. In such a case it is not necessary for the lien claim- 
ant to show what portion of the materials enters into a 
particular building. Bowman Iamber Co. v. Newton, 72 
Ta., 90; Lewis v. Saylors, 73 fa., 504. In the case last 
cited it is observed: “If the question is of any materiality 
to the defendant, the burden would be upon him to show 
how the materials were expended. The holding might 
well be based upon the familiar rule that the burden of 
proof as to any particular fact is upon the party who, 
from the circumstances of the case, has the exclusive 
knowledge of the fact.” This case was cited with approval 

in Bohn Sash & Door Co. v. Case, 42 Nebr., 281, 301. 

“When materials are furnished under a single contract 
for buildings put up on two lots, it can not be expected of 
the vendor to know how much is used on one of them and 
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how much on the other.” Chadbourn v. Williams, 71 N. 
Car., 444, 448. 

“The person who sells the materials is not presumed to 
know anything of the condition and progress of the build- 
ings being erected or repaired. He credits the party with 
reference to certain houses together, and the law gives 
him a lien against all.” Okisko Co. v. Matthews, 3 Md, 
168, 177. 

The fact that some of these materials may have been 
used apart from the buildings, though connected with and 
forming an integral part of the illuminating equipment 
thereof, would not deprive appellant of a lien. As was 
said in Southern Electrical Supply Co. v. Rolla Electric 
Light and Power Co., 75 Mo. App., 622, 629: “We do not 
think that the plaintiff ought to be denied a lien on the 
property because the wire it sold to Waples was strung 
upon poles situated on the streets of the city. The wires 
were attached to the building; they forined an integral 
part of the improvement, and were attached to it at the 
time it was built. They are absolutely necessary to the 
operation of the plant, and hence ought to be regarded as 
a part of the machinery of the plant and as an appurte- 
nance of the lot upon which the plant is constructed.” See 
also Badger Liber Co. v. Marion Water Supply, Hlectric 
Light and Power Co., 48 Kan., 182, 184, 15 L. R. A., 652, 
30 Am. St. Rep., 301. A criterion for determining whether 
the contract is also entire in the sense of being one con- 
tinuous transaction is thus stated by Thurman, J., in 
Choteau v. Thompson, 2 Ohio St., 114, 126: “Where ma- 
terials are furnished, from time to time, for a particular 
purpose, as, for instance, the construction of a house, and 
the dates are so near each other as to constitute one run- 
ning account, the lien dates from the time when the first 
article was supplied, although, strictly speaking, the 
articles were not furnished under one entire contract.” 
The above case has been cited with approval in at least, 
two decisions of this court (Doolittle v. Plenz, 16 Nebr., 
158, 156; Henry & Coatsworth Co. v. Fisherdick, 37 Nebr., 
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207, 218), and its requirements appear to be met in this 
transaction. The materials here were furnished “for a 
particular purpose,” viz., as testified to by appellant, “for 
completing their electric wiring in these buildings.” More- 
over, the dates are so near each other as to “constitute one 
running account.”? The whole transaction extended for a 
period of less than three months, while there seems to have 
been no interval of more than ten days between the various 
items. The account is not different in this regard from 
that in Doolittle v. Plenz, 16 Nebr., 153. 

2. The contention that no lien could attach because the 
lots on which these buildings were situated were not all 
contiguous, is foreclosed by the decision of this court in 
Bohn Sash & Door Co. v. Case, 42 Nebr., 281, where, in 
upholding a lien on buildings located in different blocks, 
we said (p. 300): “It is the entirety of the contract and 
not the location of the property which must determine 
whether a claim or claims shall be filed for a lien or liens.” 
This doctrine is also well established in other states. 
Tenney v. Sly, 54 Ark., 93; Goldheim v. Clark & Co., 68 
Md., 498; Chadbourn v. Williams, 71 N. Car., 444; Ser- 
geant v. Denby, 87 Va., 206. Even in Pennsylvania, where 
the statute requires the buildings to be “adjoining,” the 
lien is not prevented from attaching because they are di- 
vided by a private way. Fitzpatrick v. Allen, 80 Pa. St., 
292. 

3. In support of appellees’ third proposition, we are 
cited to Wetherill v. Ohlendorf, 61 Tll., 288, where a lien 
was denied because the materials were sold on the personal 
credit of the contractor. There is, of course, no sugges- 
tion of this in the testinony before us. We are also re- 
ferred to Hills v. Liliott, 16 Serg. & Raw. [Pa.], 56, and 
Poole v. Union Pass. R. Co.,16 Atl. Rep. [Pa.], 736, hold- 
ing that no lien attaches unless the materials be furnished 
on the credit of the building. This is inconsistent with 
Great Western Mfg. Co. v. Hunter Bros., 15 Nebr., 32. 
Moreover, in Green & Co. v. Thompson, 172 Pa. St., 609, the 
same court explains this by declaring that where the 
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claimant has compiled with the statutory requirements re- 
lating to the lien, the presumption arises that the materials 
were furnished on the credit of the building. 

This appeal presents no question as to the relative cred- 
ibility of witnesses, and no conflict of evidence. We have 
before us the bare legal question whether appellant showed 
himself entitled to a lien. It seems to us that he brought 
himself within the rule of the authorities heretofore cited, 
and we recommend that the decree be reversed, with direc- 
tions to enter a decree as prayed in the petition. 


HAstiInes and KigkpaTriok, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded with directions to enter a decree i in accord- 
ance with the prayer of the petition. 


“ 


REVERSED AND REMANDED. 


Nore.—echanics’ Liens.—A note containing a summary by title, 
volume and page of every decision in the Nebraska reports from 1 
to 59, inclusive, may be found in volume 60, at pp. 83-90. The follow- 
ing opinions appear in subsequent volumes to last one published 
(65) at the writing of this note. Rust-Owen Lumber Co. v. Holt, 60 
Nebr., 80; Bradford v. Anderson, 60 Nebr., 368; Stevens v. Burnham, 
62 Nebr., 672; Urlau v. Ruhe, 63 Nebr., 883; Terry v. Prero, 1 Nebr. 
[Unof.], 198; Cornell v. Kime, 2 Nebr. [Unof.], 478; Conover v. Wright, 
3 Nebr. [Unof.], 211.—W., F. B. 


BE. ZABRISKIE, APPELLEE, V. GREATER AMERICA EXPOSITION 
COMPANY ET AL., APPELLEES, IMPLEADED WITH CHI- 
CAGO HOUSE WRECKING COMPANY, APPELLANT. 


Firep FEesruaRy 17, 1903. No. 12,625. 
Commissioner’s opinion, Department No. 1. 


Mechanie’s Lien: LEASEHOLD INTEREST. A mechanic’s lien attaches 
to a leasehold interest and to buildings erected by one tenant 
and sold to another, who has acquired a lease of the same 
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interest, and this, notwithstanding the removal of the build- 
ings at the end of the term is expressly required by the lease. 


APPEAL from the district court for Douglas county. Ac- 
tion to foreclose a mechanic's lien for materials furnished 
and labor performed. Heard below before DICKINSON, J. 
Judgment for plaintiff. Affirmed. 


James M. Woolworth, William Douglas McHugh and 
Timothy J. Mahoney, for appellant. 


James W. Hamilton and Henry Mazwell, for appellee 
Zabriskie. 


Richard 8. Horton, for himself. 


LOBINGIER, C. 


This is a suit to foreclose a statutory lien for materials 
furnished and labor performed in repairing certain build- 
ings of the Greater America Exposition at Omaha. The 
company which promoted and carried on this exposition 
acquired its interest in these buildings and the land 
whereon the same were situated through an instrument 
executed by a purchaser from the Trans-Mississippi and 
International Exposition, which had maintained a similar 
enterprise on the same site during the previous year. 
This instrument purported to pass “all the buildings, 
fences, trees, shrubs, plants, colonnades, booths, water and 
sewer-pipes, electric plant, wires, appliances, appurte- 
nances, * * * and also all right, title and interest, 
including lJeaseholds, of the said Trans-Mississippi and 
Intcrnational Exposition to or in the said exposition 
grounds.” But this grant was expressly made “subject to 
the contracts, agreements and obligations of the Trans- 
Mississippi and International Exposition with the various 
property holders in the city of Omaha to restore to their 
original condition the grounds, buildings and property 
taken possession of or occupied by the said Trans-Missis- 
sippi and International Exposition.” The Greater Amer- 
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ica Exposition Company also entered into a lease for one 
year with the fee owner of the grounds on which the build- 
ings were situated, by which it undertook: “That it will 
use said lands for exposition purposes only; that by and 
upon the expiration of the term herein limited, it will re- 
fill in a thoroughly good and substantial manner all ex- 
cavations at any place and time made on said lands since 
the entry thereon of said Trans-Mississippi and Interna- 
tional Exposition; that by and upon the expiration of the 
term herein limited it will remove from said lands all 
buildings and structures and all debris of every descrip- 
tion whatsoever.” 

One of the buildings in which the materials sned for 
was used is thus described by a witness, and the descrip- 
tion will apply generally to the buildings in- controversy: 
“The power-plant building was constructed of heavy tim- 
bers as framework, and sheeted outside with corrugated 
iron, also roofed with corrugated iron; and the foundation 
of the building consisted of piling driven in the ground, 
and the foundation timbers fastened to the same. The 
floor was of wood construction—that is, the machinery 
part of it—with heavy joists or sleepers covered with 
heavy lumber; and the boiler-room was constructed, the 
flooring was of concrete or slag—some kind of stone. 
* * * The foundations for the engines and dynamos 
were built of brick and concrete. There were excavations 
made in the ground, to considerable depth, enough to make 
them perfectly suitable, and bolts, extending up from the 
foundations, imbedded in the concrete, and these bolts ex- 
tending up over the frame of the engines and also the 
frame of the dynamos.” 

A decree was rendered below finding that plaintiff was 
entitled to a lien as prayed, and from this the exposition 
company and its vendee, the Chicago House Wrecking 
Company, appeal. 

It is contended by appellants that the exposition build- 
ings “were merely trade-fixtures”; that as personal prop- 
erty they were not subject to a mechanic’s lien, but that 
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they must have entered into and become a part of the 
realty. We are cited to cases from certain jurisdictions 
holding that there can be no such lien on a building dis- 
tinct from the land. Kellogg v. Littell & Smythe Mfg. Co., 
1 Wash. St., 407; Belding v. Cushing, 1 Gray [Mass.], 
576. Cf. Coddington v. Dry Dock Co., 31 N. J. Law, 477. 
These cases appear to be greatly in the minority. “The 
general rule undoubtedly is that a lien may exist upon 
the building alone under certain circumstances.” 20 Am. 
& Eng. Ency. of Law [2d ed.], 284, where the authorities 
are Set out in extcnso. The Massachusetts case above cited 
was decided under a statute no longer in force. The 
present doctrine in that jurisdiction is thus stated: “In 
our opinion this makes it clear that Gen. Sts., c. 150, 
and Pub. Sts., c. 191, were intended by the legislature to 
give a lien upon buildings the owner of which had no 
estate or interest in the land upon which the building was 
erected, as well as upon any interest which the owner of 
a building might have in land on which it might be 
erected, and that the lien might extend to a building 
erected upon land although the building was personal 
property.” Forbes v. Mosquito Fleet Yacht Club, 175 
Mass., 482, 436. 

In our neighboring state of Iowa the statute provides, 
like our own,* a lien “upon such building * * * and 
upon the land.” Code (1897), sec. 3089. This has been 
construed to subject a building to a lien, though the owner 
of it was a trespasser on the land whereon it was located. 
Lane v. Snow, 66 Ia., 544. Cf. Smith v. St. Paul Fire & 
Marine Ins. Co., 106 Ia., 225. In Mahon v. Surerus, 9 N. 
Dak., 57, the court, in construing a statute which gives a 


#As to the rule that a state which adopts the statute of another 
state, ipso facto, adopts the construction placed thereon by the 
court of last resort of that state, see Franklin v. Kelly, 2 Nebr., 79, 
104; Hallenbeck v. Hahn, 2 Nebr., 377; O'Dea v. Washington County, 3 
Nebr., 118; Bohanan v. State, 18 Nebr., 57, 73, 74; Parks v. State, 20 
Nebr., 515, 518; Coffield v. State, 44 Nebr., 41%, 423; Forrester v. Kearney 
Nat. Bank, 49 Nebr., 655, 663; Morgan v. State, 51 Nebr., 672; Rhea v. 
State, 63 Neb., 461; State v. McBride, 64 Neb~., 547, 549; Goble v. Simeral, 
67 Nebr., 276—W. F. B. 
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lien “upon such building * * * and upon the land,”* 
adjudged a lien on a house on a government homestead, 
and said (p. 60): “The lienholder might in any case have 
the building sold separately and removed. This was a 
valuable right. It often happened, in the early settlement 
of Dakota territory, that expensive buildings were erected, 
and subsequent events, such as the locating of railroads 
or changing of business centres, rendered them practically 
worthless where they were, but they would have value if 
they could be removed. Our construction of these statutes 
leads to the conclusion that plaintiffs had a lien upon the 
house that in no manner affected the land. It will be 
noticed that the right to remove the building is not de- 
pendent upon the manner in which the building is at- 
tached to the land. It may stand upon blocks, or it may 
rest upon the most substantial stone or brick foundation.” 

In Dustin v. Crosby, 75 Me., 76, the court, in speaking 
of a lien such as our statute affords, observes (p. 76): 
“Tt is a lien upon the realty if the debtor owns realty, and 
upon the building as personalty if the debtor owns the 
building only.” 

The Alabama statute has been thus construed: “The 
declaration is clearly made in the statute, that the lien 
shall be good upon these structures, ‘and’ upon the land 
on which they are situated, to the extent of one acre. 
Code, §§ 3440, 3444. It is a several, and not a joint lien; 
and both the letter and spirit of the law contemplate that © 
the improvements erected may, in proper cases, be sub- 


*Compiled Laws (1887), section 5469. This section must be read 
in connection with section 5480 of Compiled Laws, which is quoted 
with section 5469 in the opinion cited above. A decision in a me- 
chanic’s-lien case is necessarily a statutory decision. But I would 
advise any lawyer, before he cites this case as authority, to read 
the case in connection with the statute which it construes. 

In this case it was also held that the party residing upon such 
land, and for whose immediate use the house was built, was the 
owner of the land under the terms of section 5483, Compiled Laws, 
which reads as follows: “Every person for whose immediate use 
and benefit any building, erection or improvement is made, having 
the capacity to contract, including guardians of minors, or other 
persons, shall be included in the word ‘owner’ thereof.”-—W. F. B. 
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jected to sale and removal from the premises by the pur- 
chaser.” Bedsole v. Peters, 79 Ala., 133, 1386, 187, Cf. 
Buchanan v. Smith, 43 Miss., 90; Ombony v. Jones, 19 
N. Y., 234. 

The proposition that a building is not subject to a me- 
chanic’s lien unless it enters into and forms a part of the 
realty, has not been adopted by this court. It is now 
well settled that a lien attaches to a leasehold interest and 
to buildings erected by the tenant. Moore v. Vaughn, 42 
Nebr., 696; Waterman v. Stout, 38 Nebr., 396; Henry & 
Coutsworth Co. v. Fisherdick, 37 Nebr., 207. Now, a lease- 
hold interest is but a chattel, however long its term. “It 
is only personal estate if it be for a thousand years.” 2 
Kent’s Commentaries, *842. The doctrine contended for 
would, if carried to its logical conclusion, preclude the 
attaching of a mechanic’s lien, unless the owner of the 
building were also the owner of the fee. 

Stress is laid upon the fact that by the terms of its lease 
the Greater America Exposition Company is required to 
remove these buildings at the end of the term. This fact 
does not appear to have prevented the attaching of a 
lien in the cases already referred to. In Lane v. Snow, 66 
Ia., 544, the owner of the building was, as has been said, 
a trespasser. Under the conceded facts of that case he 
had no right to erect the building on that land at all, and 
his duty to remove was immediate, and not, as here, fixed 
at a considerable time in the future. A lien was, never- 
theless, allowed. In Pickens v. Plattsmouth Land & In- 
cestment Co., 31 Nebr., 585, the owner of the building had 
at the time the lien was enforced apparently no interest 
in the land at all. When he built he had a contract of 
purchase with the owner of the land, but this was sub- 
sequently abandoned, and, as he does not seem to have 
acquired any new right, his duty, or at least right, of 
removal would seem to have arisen by virtue of the aban- 
donment. A lien was declared, however, against the 
building, and the doctrine of the case in this regard is not 
changed on the second hearing in 37 Nebr., 272. In Hath- 
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away v. Davis, 32 Kan., 693, where a tenant expressly 
reserved the privilege of removing any and all improve- 
ments, the lien was held to attach not only to the lease- 
hold interest and the building erected by the tenant, but 
also to machinery and fixtures. In Jessup v. Stone, 13 
Wis., 521, it is said concerning the owner of the building 
(p. 523): “If his interest in the land is that of a mere oc- 
cupant, having the right to remove whatever buildings he 
might place upon it, then this right of occupancy and re- 
moval would go to the mechanic, or those obtaining oc- 
cupancy under his lien.” 

There would seem to be little, if any, legal difference 
whatever on this point between reserving the right to re- 
move and imposing the duty to do so. In either case, re- 
moval is so far contemplated as to afford room for the 
contention that the building is personalty. In either case, 
moreover, the fact of a failure to remove during the term 
of the lease would be the same—the buildings would be- 
come the property of the lessor. See Friedlander v. Ryder, 
30 Nebr., 783; Free v. Stuart, 39 Nebr., 220. Ina ease like 
the one before us the lessor might also have an action for 
damages resulting from the failure to remove, but this 
could hardly change the legal character of the buildings. 

Counsel for appellants have, with commendable indus- 
try, collected for us a large number of authorities de- 
termining questions concerning liens on fixtures. We 
have exanlined these with care, and are ready to concede 
that a lien can not be acquired on merely portable and 
unattached articles. Many of these cases, however, were 
decided under statutes unlike our own, and others are 
rendered inapplicable here by the holding of this court 
in United States Nat. Bank v. Bonacum, 33 Nebr., 820, 
that a lien will attach even to a furnace when placed in a 
building. This disposes of cases like Union Stove Works 
v. Klingman, 20 App. Div. [N. Y.], 449, 46 N. ¥. Supp., 
721. We have already sten that under the present Massa- 
chusetts doctrine a lien attaches even though the building 
be treated as personalty. And in Ombony v. Jones, 19 
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N. Y., 234, 285, a lien was upheld on a ball-room, de- 
scribed as follows: “The ground was graded, and the 
building placed upon stone pillars, which were sunk into 
the ground from one to two feet. The pillars were laid up 
without any kind of cement, and the sills of the building 
placed thereon, but in no manner attached thereto, ex- 
cept by the weight of the building. The building was not 
attached to any other building upon the premises.” This, 
it will be seen, was hardly, if at all, more permanent in 
character than the structures here in controversy. But 
the court said concerning it (p. 239): ‘There was noth- 
ing in the mode of its annexation to the soil, or to the 
main edifice, which necessarily imparted to it the legal 
characteristics of immovability. It could be detached 
and taken away without injury to the reversion. Beyond 
all doubt, it would be real estate, as between vendor and 
vendee of the land, or between the heir and the executor 
of the owner.” 

As the sole ground of complaint in this case is that the 
property is not subject to a mechanic’s lien, we feel con- 
strained to recommend that the decree be affirmed. 


HastTInes and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the decree of the district 


court be 
AFFIRMED. 


NotE.—For a note of all Nebraska decisions in mechanic-lien 
cases up to that date, see 60 Nebr., pp. 88-90. See note to preceding 
ease in this volume.—W. F. B. 
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FILED FEBRUARY 17, 1903. No. 12,253. 


Commissioner’s opinion, Department No. 1. 


1. Allegata et Probata: Variance. A variance between allegata et 
provata will not be held to be prejudicial, requiring a reversal 
of the judgment, where it appears that the party complaining 
was not actually misled or surprised to his disadvantage. 


2. Negligence: YouTH AND INEXPERIENCE: INSTRUCTION. Youth and 
inexperience being inherent, and not the result of careless- 
ness or negligence, it is not error to state, in an instruction 
in an action for personal injuries, that if plaintiff, “because 
of his youth and inexperience, failed to appreciate the danger,” 
without adding, “or by the use of reasonable care on his part 
could or would not have known it.” 


3. Hy : : SERVANT: Liapmiry or Masrrr. If a 
servant, on account of his youth, lack of prudence and under- 
standing, and because of the want of proper instruction, fails 
properly to appreciate the risks involved in certain labor which 
he is commanded by the master to perform, and is injured, the 
master will be liable. 


4, Child of Fourteen: PRUDENCE AND UNDERSTANDING: PRESUMP- 
Tion. There is no presumption that a ehild- of fourteen years 
has as much prudence and understanding as an adult, and where 
such ehild has been injured while engaged in dangerous work 
which he has been commanded to do, it is for the jury to say, 
considering his age and experience, whether he assumed the 
risks of his employment. 


5. Servant: ComMaND OF MasTeR: CoNTRIBUTORY NEGLIGENCE. A 
servant can not undertake the performance of a service, even 
in obedience to the command of the master, where the danger 
is so obvious that injury would be inevitable, and if he does so, 
he will be held guilty of contributory negligence. 


6. : : : Boy or FourTEEN. Where a boy four- 
teen years old undertakes dangerous work in obedience to the 
command of the masier, the law will not deny him relief on the 
ground of contributory negligence, unless the danger was so 
manifest and glaring that it must have been known to one of 
his age and experience that he could not do it without injury. 


Y H $ 7 : O1~rnc BricK-MACHINE: QUES- 
TION FOR Jury. A servant, a child of fourteen years, was or- 
dered by his master to assist in cleaning and oiling a brick ma- 
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chine while the same was in motion by steam. The work was 
highly dangerous, but could be accomplished without injury. 
Heid, That the question whether the servant was guilty of con- 
tributory negligence was properly left to the jury. 


8. Instructions. Instructions examined, and held not erroneously 
given. 

Error from the district court for Douglas county. Ac- 
tion in behalf of a minor by his next friend, against his 
master, to recover damages for a personal injury. Plain- 
tiff prayed for judgment in the sum of $10,000. Tried be- 
low before SLapaueH, J. Verdict for $3,000. Judgment 
* upon the verdict and for costs. Affirmed. 


John C. Cowin, for plaintiff in error. 


Phil E. Winter, Charles FE. Winter and Carl EH. Her- 
ring, contra. 


KIRKPATRICK, UC. 


This is an action brought in the district court for 
Douglas county by Rudolph Killian, defendant in error, 
by his father, as next friend, against the Ittner Brick Com- 
pany, plaintiff in error, to recover damages for personal 
injuries sustained by defendant in error while in the em- 
ploy of plaintiff in error assisting in the operation of a 
pressed brick machine. The petition alleged, in substance, 
that plantiff was a minor, fourteen years old; that he was 
employed by defendant company to take brick from the 
brick-machine, which, it was alleged, was not a dangerous 
employment; that defendant company knew the youth and 
inexperience of plaintiff, and wrongfully required plain- 
tiff to perform more dangerous service than that for which 
he had been employed, to wit, cleaning and greasing the 
brick-machne, and that defendant company wholly failed 
to inform plaintiff of the dangerous nature of the ma- 
chinery, or to instruct him in the risks of the employment; 
that while plaintiff was assisting in the cleaning and greas- 
ing of the brick-machine, his right hand was caught in the 
machine, and in the cogs operating the same; that his 
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hand and arm were drawn into the cogs and crushed and 
mangled so that it was necessary at once to amputate his 
arm, and, although proper care was taken of the arm, a 
second amputation was necessary; that plaintiff had been 
damaged in the sum of $10,000. The answer admitted the 
employment of plaintiff, and alleged that he was employed 
to do general work in and around the brick-yard of de- 
fendant; and alleged that plaintiff was fully instructed 
regarding the dangers of the employment; that he had been 
employed in working in the brick-yard the previous year, 
that he was expressly forbidden to clean and grease the 
machine while it was in motion; admitted that plaintiff 
was injured by getting his hand crushed while it was in 
the brick-moulds cleaning and greasing the same; that 
plaintiff knew of the danger in cleaning the machine; that 
the dangerous character of the machinery was open and 
obvious to any person; and that plaintiff was guilty of neg- 
ligence contributing to the injury. <A reply was filed, 
denying generally new matter contained in the answer. 
Trial to a jury resulted in a verdict for defendant in error. 

It is disclosed by the record that in the year 1898, de- 
fendant in error, who was then thirteen years old, was em- 
ployed in the brick-yard of defendant in error, and worked 
there during the brick-making season. The greater por- 
tion of the time he was employed in removing the brick 
from the machine and placing them on a cart to be hauled 
away to the kiln. In the following year he was again 
employed, and during that season, and up to the date of 
the injury, which occurred August 21, 1899, his employ- 
ment consisted in standing in front of a circular revolving 
table in which were certain brick-moulds, and taking from 
the table, alternating with another boy, who stood by his 
side, the moulded bricks from the table after they 
emerged from the moulds. The front part of the revolving 
table was open, but at the sides and back the table was 
covered, the table as it revolved passing under a heavy iron 
frame. While passing under this frame, the moulds in 
the table were filled with clay from a hopper situated 
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above the back part of the machine, and a plunger, which 
was at the bottom of the machine, was forced upwards by 
machinery so as to press the brick in shape. As the revolv- 
ing table brought the brick from under the frame or cover, 
the plunger in the bottom of the table was further forced 
upward to a height sufficient to raise the bottom of the 
brick a little above the top of the table. The brick were 
then taken off by the boys working in front of the table, 
placed upon carts and hauled away. After quitting work 
for the day, it was necessary to clean and oil the plungers | 
and other parts of the moulds in the table. It had been 
customary, while this was being done, to shut off the steam, 
and cause the table to revolve sufficiently to permit of 
cleaning the moulds in rotation by moving the belt by 
hand. As the moulds passed out from under the iron 
frame the dirt was scraped out, and they were greased and 
oiled, using waste for the purpose, the plungers having 
been previously removed. About quitting time on the day 
the injury occurred, Ittner, who was general manager for 
plaintiff in error, and who was personally in charge of the 
work, told the boys, among whom was defendant in error, 
to hurry up and clean the machine. He thereupon went 
away, and defendant in error, with one or two other boys, 
began cleaning the machine, which was being run by steam, 
although it had been slowed down to permit of cleaning. 
While defendant in error had one of his hands in a mould 
of the revolving table, greasing the sides of the mould, his 
arm between his hand and his elbow was caught by com- 
ing in contact with the sides of the iron frame as the mould 
in which he had his hand passed under the frame. The 
arm was so crushed and mangled that amputation was im- 
mediately necessary, which was done, and later a second 
_ amputation occurred. Defendant in error had previously 
on one occasion assisted in cleaning the machine while it 
was being run slowly by steam power, although it appears 
that it had been customary for one of the machinists to 
clean the moulds and plungers, while the boys, defendant 
in error included, cleaned up around the machine at the 
close of work. 
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On the trial of the cause plaintiff in error introduced 
no testimony, but at the close of the testimony offered by 
defendant in error asked the court to instruct the jury to 
bring in a verdict for it, which request was denied, and 
this is the first error assigned. In support of this con- 
tention it is urged that the allegations of the petition and 
the proof submitted vary matcrially, in that the petition 
charged as negligence on the part of defendant below 
failure to instruct defendant in error as to the dangers of 
the work, whereas the proof shows that the danger was 
open and manifest, and was well known to defendant in 
error; and it is said that under this state of facts he 
assumed the risks of the employment. It is further urged 
that the proof shows that defendant in error was negli- 
gent and failed to exercise due care, and for that reason 
could not recover. The variance between allegata et 
probata relied on ig that it is pleaded that defendant in 
error was injured by the cogs in the brick-machine, and 
that the testimony fails to show the existence of any cog- 
wheels near the place of the injury, or that defendant in 
error was injured in the way claimed. The allegation 
upon which this contention is based is in part as follows: 
“And in consequence thereof on Monday, August 21, 1899, 
this plaintiff, while so engaged as aforesaid, according to 
defendant’s command and direction, in cleaning out and 
oiling said grooves and machinery, and in the exercise of 
due care, had his right hand caught in said machine and 
drawn into and between the said cog-wheels, and mashed 
and mangled and torn, hand and forearm to the elbow, to 
such an extent that amputation was immediately neces- 
sary and was performed at once,” ete. 

Plaintiff in error, in answer to the petition, alleged as 
follows: “Defendant further alleges that the said Ru- 
dolph Killian well understood .the said work, and was 
instructed and properly cautioned as to the performance 
of all said services, and was strictly forbidden to oi! or 
clean said grooves or moulds of said machine while the 


same was in motion, and was told not to attempt to oil or 
44 
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clean the said grooves or moulds when the motive power 
was attached to said machine, and that the said Rudolph 
Killian fully understood that he was not to oil or clean 
the machine while the same was in motion, and knew of 
all the dangers connected with the cleaning and oiling or 
attempting to clean and oil the said moulds or grooves 
while the machine was in motion, * * * Defendant 
admits that about August 21, 1899, the said Killian was 
injured by having his right hand caught in one of said 
nioulds, but in this behalf alleges the fact to be that said 
Rudolph Killian was clearly negligent and reckless, and 
not while in the performance of any service or duty re- 
quired of him, or which he was directed to perform, thrust 
his hand in one of said moulds while the machine was in 
motion.” 

Upon the trial of the cause no objection seems to have 
been urged on the ground that there was a variance be- 
tween allegata et probata. We think the test is, was 
plaintiff in error surprised or misled by reason of the al- 
legations in the petition? Code of Civil Procedure, sec. 
138.* The petition charges that the cleaning of the ma. 
chine was highly dangerous; that defendant well knew of 
its dangers; that plaintiff, on account of his youth and 
inexperience, was unable properly to appreciate the dan- 
gers of the work; that defendant wrongfully neglected to 
instruct him as to the dangers; that it was the duty of 
defendant, knowing the youth and inexperience of plain- 
tiff, to warn him, and to protect him from risks which, by 
reason of his youth and inexperience, he could not prop- 
erly appreciate; and that because of this failure of dc- 
fendant, plaintiff, while cleaning and oiling the machine, 
according to the direction and command of the defendant, 
caught his right hand in the machinery, “the hand being 
drawn into and between the said cog-wheels,” and thus 
injured. The answer expressly pleaded that plaintiff was 
forbidden to oil the machine while the motive power was 


*In Cobbey’s Annotated Code, a valuable note follows this section. 
—wW. F. B. 
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attached, and that he was injured by reason of his own 
negligence. We think, that, construing the pleadings liber- 
ally, as we are bound to do, the issue was whether defend- 
ant in error was injured as a consequence of cleaning and 
oiling the machine while acting in obedience to the com- 
mand and direction of the master; and whether, by reason 
of his age, lack of prudence, and inexperience, the danger 
of the task was such that he did or did not assume the 
risks incident thereto. The fact that in addition to other 
allegations, it is alleged that there were cog-wheels be- 
neath the moulds, and that the hand was drawn into and 
between the cog-wheels, the answer admitting that the 
hand was caught in one of the moulds, but that defendant 
in error was at the time engaged in performing his task 
in a manner forbidden by the defendant, can not be ma- 
terial, unless it actually misled the defendant below to its 
prejudice in maintaining its defense upon the merits. 
We are quite confident that no such prejudice resulted, 
and it therefore follows that the first contention of plain- 
tiff in error must be overruled. 

The next contention relates to instructions Nos. 5, 6, 8, 
10 and 14, given by the court on its own motion, these 
instructions being assailed for reasons which will be con- 
sidered, 

It ig not necessary to discuss the complaint made of in- 
struction No. 5, inasmuch as it is based upon the theory 
that there is a substantial variance between allegata et 
probata, and may, therefore, be deemed already dis- 
posed of. 

Instruction No. 6 is as follows: “Under the law when 
one is known to be inexperienced, who is put to work upon 
a machine which is dangerous to operate unless with care 
and by one who is familiar with its structure, it is the 
duty of the employer to instruct such person so that he 
will fully understand and appreciate the danger of his 
employment and the necessity for the exercise of due care 
therein. Therefore, if you find from the evidence that the 
employment of plaintiff at the time of his injury was 
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dangerous, and that plaintiff was known to be inexpe- 
rienced, and that defendant knew the peril or should have 
known the peril to which plaintiff would be exposed, and 
did not give him sufficient instruction therein, and if he 
from youth or inexperience failed to appreciate the danger, 
and was injured in consequence thereof, and because of 
defendant’s negligence, and the plaintiff was not guilty of 
contributory negligence, then the defendant is respon- 
sible.” 

With reference to this instruction, it is said that before 
a defendant can be held liable for failure to instruct, it 
must be shown that plaintiff—taking, for instance, the 
case of a minor—from his youth and inexperience, did not 
know and appreciate the danger, or “by the exercise of 
reasonable care on his part would or could not have 
known it.” 

It may be admitted that, ordinarily, an employee will 
be charged with notice, not only of danger known to him, 
but of dangers which, by the exercise of reasonable care, 
he might have known. But we think the hypothesis of 
youth and inexperience precludes the capacity of exercis- 
ing such care. If plaintiff did not know of the dangers 
because of his youth and inexperience, how can he be 
required to ascertain their existence by the use of a ca- 
pacity which he did not possess? Youth and inexperience 
are inherent—as, for instance, blindness or deafness—and 
are inconsistent with the exercise of what would be rea- 
sonable care in adult persons. It could not well be said 
that if plaintiff, by reason of his deafness, could not hear 
the machinery, or by the exercise of reasonable care on his 
part could not have heard it, he should have exercised 
reasonable care in that regard; because if he is deaf, 
reasonable care in hearing could not be required of him. 
And so here, if by reason of youth and inexperience he 
failed to appreciate the danger, it would be idle to tell 
the jury to go further, and inquire whether, nothwith- 
standing he failed to appreciate the danger because of 
his youth and inexperience, he could not have exercised 
reasonable care and overcome his youth and inexperience. 
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This construction of the law would be unwarranted, and 
we think the instruction, in regard to the contention urged, 
is without error. 

Instruction No. 8 reads as follows: “It is the duty of 
every master to conduct his business with reasonable care 
and prudence so as not negligently or carelessly to sub- 
ject his servants to any danger not ordinarily incident to 
or connected with his employment, and it is the duty of 
the master to provide his servant with a reasonably safe 
working place, and with reasuuably safe machinery with 
which to work, and if the master fails in this regard, and 
the servant is injured thereby and for such reason, then 
the master is liable in damages for such injury, unless the 
negligence or want of ordinary care of plaintiff contrib- 
uted to his injury.” 

The two objections urged against this instruction are, 
first, that it is wholly inapplicable to the issues; and 
second, that it is wrong as a proposition of law, because in 
it the master is held to more than the exercise of ordinary 
care in furnishing a reasonably safe place for the servant 
to work, in effect making the master the insurer. 

It is disclosed by the testimony, that at the time Ittner, 
manager for plaintiff in error, told the boys, including 
defendant in error, to hurry up and clean the brick-ma- 
chine, it was running by steam-power. The manager, after 
giving this order, immediately went away and was not 
present when the injury was received. It is further shown, 
and may be said to be apparent to any one, that the work 
of cleaning and oiling the moulds of the machine while 
the motive power was attached was highly dangerous. It 
had been customary to detach the steam-power from the 
machine before cleaning was undertaken, but on one or 
two occasions this had not been done. Horace Ittner was 
not called as a witness, and there was no testimony by 
plaintiff in error.. From the evidence in the record we 
think it is fairly inferable that the manager in charge of 
the works understood that the machine was being cleaned 
while the motive power was attached. We think plaintiff 
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in error must be held to know that this was highly danger- 
ous. When the extreme youth and presumptive inex- 
perience of defendant in error are taken into consideration, 
there can be no doubt that plaintiff in error owed the 
affirmative duty to its employees, charged with the task of 
cleaning and oiling the machine, to see that the motive 
power was detached, and to have it run by hand. The 
duty of the master to exercise care in having reasonably 
safe machinery for the servant was in this regard violated 
by plaintiff in error, and we are of opinion that the in- 
struction quoted, while it might have been modified to 
make it more clearly applicable, can not be held to have 
been so inapplicable as to be prejudicially erroneous. 

As to the second objection urged, going to the correct- 
ness of the abstract proposition stated, viz., that it states 
without qualification that the duty rests upon the master 
to provide a reasouably safe place, we think that when 
read as a whole, the instruction could not have misled 
the jury. As a general proposition, it is therein said to 
be the duty of every master to conduct his business with 
reasonable care and prudence, so as tot negligently or 
carelessly to subject his servants to any danger not in- 
cident to the employment; and this being the requirement 
of the law, therefore it is manifestly his duty—that is, a 
specific duty under the general “duty to conduct his 
business with reasonable care and prudence to provide 
his servant with a reasonably safe working place,” ete. 
The instruction may be thus read, and we think it was so 
understood by the jury. 

Instruction No. 10 reads in part as follows: “The same 
degree of care and prudence in avoiding danger is not re- 
quired from a child with less prudence, discretion and 
understanding as from an adult, if you find from the evi- 
dence that plaintiff possessed less prudence, discretion 
and understanding than an adult.” It is said that this 
instruction is erroneous because it ignores the principle 
that it is not the mere fact of minority which entitles a 
child to immunity, but the immaturity which is apt to be, 
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but which is not necessarily, a concomitant of minority. 
The observation accords with experience that a youth less 
than twenty-one years of age may have much more pru- 
dence and discretion than a man of more than twenty-one 
years. But in the case at bar, defendant in error was a 
child of little more than fourteen years. There was no 
proof that. he was possessed of more or less prudence and 
understanding than the average boy of that age. He testi- 
fied at the trial, and the jury saw and heard him, and 
were clearly at liberty to say whether, taking into con- 
sideration his age and experience, he could be held to the 
same degree of care and prudence as an adult. The mas- 
ter is liable if the servant failed fully to understand and 
appreciate the risk on account of his infancy. Omaha 
Bottling Co. v. Theiler, 59 Nebr., 257, 80 Am. St. Rep., 673. 

It is also said that the instruction is objectionable be. 
cause it virtually tells the jury that a child possesses less 
prudence and understanding than an adult. We do nol 
think so. The instruction states with manifest correct- 
ness that the same degree of care is not required of a child 
who actually possesses less discretion, prudence and 
understanding than an adult, and that this principle 
would apply to defendant in error if they found from the 
evidence that he, as a child, did possess less prudence, dis- 
cretion and understanding than an adult. 

It is suggested that there is no proof tending to show 
that defendant in error was limited in his mental capa- 
city, or that he was feeble-minded. But this does not make 
the instruction inapplicable. We are of opinion that there 
is no presumption that a child fourteen years of age has 
as much discretion, prudence and understanding as an 
adult. It was not necessary for defendant to prove that 
he had less than the average child of fourteen. It was 
clearly within the right of the jury to say from the knowl- 
edge they had that defendant in error possessed less dis- 
cretion and understanding than an adult, and to conclude 
therefrom that, as a matter of law, he could not be held 
to the same degree of care and prudence. 
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It is sugeested that the testimony of defendant in error 
shows that he understood and appreciated the danger as 
well as any adult could, with respect to the manner in 
which he did get hurt. On cross-examination, defendant 
in error, in answer to the questicn, “You knew that if you 
did not take it [his hand] out [of ihe mould] it would get 
caught?” said, “Yes, viv.” And, further, “You understood 
that perfectly well, just as well as you know that if vou 
put your finger in the fire it will be burned.” Answer: 
“Yes, sir.’ We can not see the significance of this testi- 
mony, which is emphasized by counsel. In all probability 
a child of eight ov ten years would have given the same 
answers to these questions. Grant that defendant in 
error knew perfectly well that if his hand were allowed to 
remain in one of the moulds of the revolving table too 
long, it would get caught, the question still remains, did 
he possess sufficient prudence, discretion and understand- 
ing properly to appreciate the extraordinary danger of in- 
serting his hand in the moulds while they were slowly but 
steadily carrying it to certain destruction? We can nol 
discover that there is any error in this instruction. 

Instruction No. 11 states as a matter of Iaw that a 
servant assumes the ordinary risks arising from dangerous 
machinery when they are known to him, or would be 
apparent to persons of his experience and understanding, 
if he voluntarily entered upon the work and continued 
therein without objection; and it is then said: “But when: 
a servant in obedience to the requirements of the master 
incurs the risk of machinery, which, although dangerous, 
is not of such a character that it may not be safely used 
by the use of reasonable skill and care on the part of such 
servant, considering his age, experience and understand- 
ing, then, as a matter of law, the servant does not neces- 
sarily assume the risk of danger arising from the use of 
such machinery.” It is urged that this instruction incor- 
rectly states the rule of assumed risk. Read as a whole, 
we think the court therein states two propositions: (a) 
The servant assumes the ordinary risks known to him 
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when he voluntarily enters upon the work, and continues 
therein without objection; but (b) the risk of using 
dangerous machinery is not necessarily assumed by the 
servant as a matter of law, if the servant incurs the risk 
in obedience to the command of the master, and if the ma- 
chine is not so glaringly or obviously dangerous that it 
may not be safely used by the use of reasonable care and 
skill; and this latter question is to be determined by con- 
sidering the age, experience and understanding of the 
servant. Under this instruction, the jury would be re- 
quired to find, first, that defendant in error incurred the 
risk in obedience to the requirements of the master; and 
second, although the machinery was dangerous, yet, con- 
sidering the age, experience and understanding of defend- 
ant in error, it was nevertheless not of such a character 
that it might not have been safely used in the exercise of 
reasonable care and skill. This instruction is, doubtless, 
correct. The servant can not fly in the face of the mani- 
fest and inevitable danger—danger that can not be 
avoided, even by the exercise of ordinary care and skill— 
even though he be commanded by his master to incur the 
risk; and if he does so he can not recover. Shortel v. City 
of St. Joseph, 104 Mo., 114, 24 Am. St. Rep., 317. But 
we are clearly convinced, that defendant in error, a boy 
fourteen years of age, can not, as a matter of law, be said 
necessarily to have assumed the risk involved in the work 
in which he was injured, if he was commanded by plaintiff 
in error to do it in the manner in which he undertook its 
performance. It was not impossible to do it in that man- 
ner. It is possible that even he, using reasonable skill and 
care, could have done the work without injury. And this 
being true, if on August 21, 1899, Rudolph Killian was 
commanded to clean and oil the moulds of the machine, 
and it was the intention and understanding of both master 
and servant that they should be cleaned and oiled while 
the machine was in motion, then Killian did not neces- 
sarily assume the risk of the work as a matter of law, and 
the question was properly left to the jury. Dorsey v. 
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Phillips & Colby Construction Co., 42 Wis., 5838. “The 
servant occupies a position of subordination, and may rely 
upon the skill and knowledge of his master, and is not 
free to act on his own suspicions of danger.” Iron Ship 
Building Works v. Nuttall, 119 Pa., 149. “If, therefore, 
the master orders the servant into a place of danger, and 
the servant is injured, the law will not deny him a remedy 
against the master on the ground of contributory negli- 
gence, unless the danger is so glaring that a reasonably 
prudent man would not have entered into it. Shortel v. 
City of St. Joseph, 104 Mo., 114, 120. We think this 
instruction is free from error. 

Instruction No. 12, regarding which substantially the 
same complaint is made, need not be further considered, 
except as to the coniention that there was error in sub- 
mitting the question whether the manager of plaintiff in 
error ordered defendant in error to assist in cleaning and 
oiling the machine while it was running by steam, as the 
evidence does not warrant the submission of such issue. 
We think the evidence warrants a reasonable inference 
that when the order to hurry up and clean the machine 
was given, it was understood that the machine was to be 
cleaned while it was running by steam. 

Instruction No. 14, laying the rule for the measure- 
ment of damages, is coniplained of, because it does not 
limit the recovery to the period within which defendant in 
error would be entitled to his own earnings. It is said 
that defendant in error testified that all of his earnings 
were received by his father. We do not so understand 
his testimony. He said that he was not in a hurry to get 
his money because his father received it for him, and 
would let him have it if he wanted it. The instruction 
is not vulnerable to the objection urged. 

It is finally urged that there was error in the action of 
the trial court in recalling the jury in the absence of 
plaintiff in error or its counsel, and orally stating to the 
jury a modification of instruction No. 13. This instruc- 
tion originally told the jury that if defendant in error 
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understood that the machine should stand still when be- 
ing cleaned, and was so instructed, plaintiff in error would 
not be liable. As modified, they were told that if he so 
understood or was so instructed, plaintiff in error would 
not be liable. This modification was manifestly in favor 
of plaintiff in error, and its failure to except thereto 
could not have been prejudicial. 

We have examined the record carefully, and are con- 
vinced that the proceedings in the trial court were with- 
out error. It is, therefore, recommended that the judg- 
ment be affirmed. 


Hastines, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Notre.—Variance Between Pleading and Proof.—Where the insured 
property is situated on the northwest quarter of a certain section 
of land, instead of the northeast quarter thereof, as described in 
the policy, the variance is not material, and the insured is not com- 
pelled, in case of loss, to seek reformation of the contract in equity 
before he can recover in a court of law. Opinion by Regsgr, C. J. 
State Ins. Co. v. Schreck, 27 Nebr., 527, 20 Am. St. Rep., 696.—W. F. B. 


Weems H. McLuCAS ET AL. V. St. Josppu & GRanp ISLAND 
RaAILway CoMPANY. * 


FILED FEBRUARY 17, 1903. No. 12,551. 
Commissioner’s opinion, Department No. 1. 


1. Railroad: Pupsric HicHway. Under the provisions of section 4, 
article 11, of the constitution of Nebraska, a railroad con- 
structed and operated in this state is a public highway. 


2. : : INTEREST OF GENERAL PuBLIC: TITLE. The general 
public has the same interest in the preservation and mainte- 


Syllabus by court; catch-words by editor. 
* Rehearing allowed. See opinion, page 612, post. 
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nance of railroads as it has in the maintenance of other high- 
ways, and the title to a part of a railroad’s right of way, while 
such road is being operated as a common carrier, can not be 
divested by adverse possession. 


Error from the district court for Jefferson county. 
Action in ejectment brought to recover possession of a 
strip of land 100 feet wide, included hetween a line 150 
feet from the central line of the railroad track and a line 
fifty feet from such central line, the right of way being 
300 feet in width. Plea of prescription by adverse posses- 
sion. The cause was submitted on an agreed statement of 
facts, in which it was stipulated that the defendants had 
had the actual, notorious, exclusive and uninterrupted 
possession of the premises in controversy for fifteen years. 
Tried below before Striu, J. Judgment for plaintiff. 
Affirmed. 


Notp.—The real question involved in this case was, did 
the maxim, Vulluim tempus oceurrit reipublice—no time 
runs against the state, apply to this case. If the railroad 
is the mere tenant of the state, adverse possession could 
not prevail against the sovereignty.—W. F. B. 


Hon, Edmund H. Hinshaw, for plaintiffs in error: 


An easement may be abandoned, and extinguished by 
non-use. Zenderson v. Central P. R. Co., 21 Fed. Rep., 
358. 

Mere non-user will not extingiush an easement granted 
by deed; but adverse possession for the statutory period 
will. Washburn, Easements, pp. 717, 719. 

An easement to take water which is appurtenant to a 
mill, is lost when the mill goes to decay, or is destroyed 
and not rebuilt. Day v. Walden, 46 Mich., 575. 


W. H. Barnes, also for plaintiffs in error. 


M. A. Reed, W. P. Freeman and M. A. Hartigan, contra. 
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Benjamin T. White and James B. Sheean, amici curie: 


The questions of law involved in this suit being of gen- 
eral interest to the railroads of this state, and being in- 
volved in a case soon to be submitted by us to your honors, 
we ask leave to file herein this brief or memoranda of au- 
thorities. We appreciate that counsel in the case have 
carefully and ably briefed the main questions at issue. 
The only purpose of this brief, therefore, is to present 
more fully the authorities on the questions incidentally at 
issue and to avoid having the same disposed of without 
a thorough consideration thereof. 

The propositions to which the court’s attention will be 
directed are as follows: 

1. A railroad company’s right of way is held for public 
use and is, therefore, a public highway, and title thereto 
can not be lost or acquired by adverse possession. 

2. A right of way acquired by land grant from the gov- 
ernment can not be lost by adverse possession, the fee 
thereto being in the government. 

3. In those states where a right of way may be lost by 
adverse possession, such possession must be inconsistent 
with the easement of the railroad and actual notice thereof 
must be given the company. 

That railroads, though constructed by private corpora- 
tions and owned by them, are public highways, has been 
the doctrine of nearly all the courts ever since such con- 
veniences for passage and transportation have had any 
existence. Olcott v. Supervisors, 88 U. S., 678, 694. 

A railroad right of way is such a public use as to pre- 
vent the running of the statute of limitations, or the ac- 
quisition of adverse title thereto by prescription. South- 
ern P.-R. Co. v. Hyatt, 182 Cal., 240, 64 Pac. Rep., 272. 

This grant is a conclusive legislative determination of 
the reasonable and necessary quantity of land to be dedi- 
cated to this public use, and it necessarily involves a 
right of possession in the grantee and is inconsistent with 
any adverse possession of any part of the land embraced 
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within the grant. Southern P. R. Co. v. Burr, 86 Cal., 
279, 284; Wilcox v. Jackson, 13 Pet. [U. 8.], *498; United 
States v. Northern P. R. Co., 152 U. 8., 284; Hastings & 
D. R. Co, v, Whitney, 182 U. 8., 357; Stringfellow v. Ten- 
nessee Coal, Iron & Railroad Co., 117 Ala., 250; Wood ov. 
Missouri, K. & T. R. Co., 11 Kan., 328, 349. 

It is held that possession and use by the owner of 
the fee, of a portion of land covered by a railroad right of 
way, for agricultural and the like purposes, is not adverse 
so as to confer title upon the land owner. And this ap- 
plies as well when the portion of the right of way is fenced 
as when unfenced. The owner of the fee having the right 
to make any use of the land covered thereby not inconsist- 
ent with the use by the railroad company, it must neces- 
sarily follow that the inclosure and cultivation by him 
of portions of the right of way not in present use by the 
railway company, is permissive and not inconsistent with 
the use of the premises by the railway company, and hence 
not adverse so as to confer title by adverse possession. 
One of the essential elements of adverse possession, is 
that the possession -must be exclusive and inconsistent 
with the estate against which it is sought to be applied. 

In the case of Slocumb v. Chicago, B. & Q. R. Co., 57 
Ta., 675, the action was brought to enjoin the railroad 
company from entering upon or using or in any manner 
interfering with a strip of land, about twenty-one feet in 
width, to which plaintiff claimed title by adverse posses- 
sion. It appeared that the predecessor in interest of the 
defendant railroad company, had procured, by parol agree- 
ment with plaintiff’s grantors, a right of way seventy feet 
in width over the premises in question, and had entered 
upon and constructed a railroad thereover. Plaintiff 
secured her title after the construction of the road, and 
under a conveyance which recited that the premises were 
conveyed subject to the right of way of the railroad com- 
pany. At the time of acquiring her title a fence stood 
within fourteen feet of the railroad track, and there was 
nothing of record showing the extent ef the right of way. 
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After plaintiff had been in possession of the strip in 
question for more than ten years, the defendant moved in 
the fence upon plaintiff’s inclosure about twenty-one feet, 
and proceeded to construct an additional railroad track 
thereon. The court held, that notwithstanding the fence 
stood within fourteen feet of the railroad track when 
plaintiff acquired her title, she was advised by the presence 
of the railroad track and the recitals in the conveyance, as 
well ag the law under which the company could have ac- 
quired a one hundred foot right of way, that the railway 
company claimed a right of way over the premises, and by 
inquiry could have ascertained the extent thereof. 


Joseph W. Carr, also amicus curie. 


W. A. Stewart and Hector M. Sinclair, amici curie, on 
rehearing. 


R. A. Brown and John Heasty, also (on rehearing) for 
defendant in error. 


J. W. Deweese and Frank L. Bishop, on September 19, 
1902, filed an additional memorandum for defendant in 
error. 


KIRKPATRICK, ©. 


This is an action in ejectinent brought in the district 
court for Jefferson county by the St. Joseph & Grand 
Island Railway Company, defendant in error, against 
Weems H. McLucas and John C. McLucas, plaintiffs in 
error, to recover possession of a strip of land extending 
along the track of the railroad in the city of Fairbury, 
being 150 feet wide from the centre of the track. The 
land was in possession of plaintiffs in error. The petition 
alleged that defendant in error was a duly incorporated 
railway company, operating its line of road through Jef- 
ferson county as a common carrier of passengers and 
freight; that it has a legal estate in and was entitled to 
the immediate possession of the strip of land described in 
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the petition. The answer pleaded that the cause of action 
stated in the petition did not accrue within ten years next 
before the commencement of the action, and that plaintiffs 
in error were at the commencement of the action, and for 
more than ten years prior thereto had been, in the open, 
notorious, exclusive, adverse possession of the premises, 
and that such possession had ripened into a title in fee 
simple. To this answer, for reply, the railway company 
filed a general denial. Trial was had to the court, with- 
out the intervention of a jury, resulting in a finding and 
judgment for defendant in error. 

There has been a very thorough and painstaking in- 
vestigation of the questions involved, and the authorities 
bearing thereon, and an able presentation thereof at the 
bar of this court, not only by connsel in the case, but by 
other distinguished counsel, who appear as amici curic, 
which has enabled us the more readily to reach a con- 
clusion satisfactory to ourselves. 

The trial court found that plaintiffs in error had been 
in the open, notorious, exclusive possession of the premises 
in controversy for fifteen years prior to the commence. 
ment of the action, and it is not claimed that this finding 
is not abundantly sustained by the evidence. Relying 
upon this finding, plaintiffs in error contend that the 
judgment should as matter of law have gone in their favor. 
A number of reasons are urged by defendant in error in 
support of the correctness of the judgment of the lower 
court, among which are, first, that in jurisdictions where 
a right of way may be lost to a railroad company by ad- 
verse possession—our own claimed not to be of that 
number-—possession, in order to be adverse, must be of a 
character inconsistent with the easement of the railroad 
company. In other words, it is said that in such juris- 
dictions the possession is not adverse as long as it is 
compatible with the use to subserve which the right of way 
was in the first instance granted. The ground upon which 
this contention rests is stated at length and somewhat 
aptly, by the supreme court of Tennessee, in Railroad v. 
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French, 100 Tenn., 209, 66 Am. St. Rep., 752, as follows (p. 
753): “It appears from the record that the railroad com- 
pany, under its charter, has an easement or right of way 
over one hundred feet on each side of the centre of its 
road, and it has been repeatedly held by this court that a 
user by an adjacent landowner of the right of way up to 
the line of the road for an indefinite time is not adverse to 
the road-easement. It may be used for agricultural or any 
other legitimate and proper purpose. A house may be 
built upon it and occupied, and it may be inclosed, and 
the railroad will not lose its easement. The possession 
for such purpose is consistent with the easement, no mat- 
ter what kind of a paper title the party in possession may 
have, and the possession could not be adverse, until the 
railroad may need the premises and demand them for rail- 
road purposes. Occupancy with a house or inclosure 
and cultivation and use, are not sufficient to defeat the 
easement of the road, inasmuch as the road can only de- 
mand and take its full right of way when it becomes 
necessary for railroad purposes, and until then the pos- 
session is not adverse.” Again, the supreme court of 
Michigan, in Matthews v. Lake 8S. & M. 8. R. Co., 110 
Mich., 170, 172, 64 Am. St. Rep., 336, has said: “We 
recognize the doctrine that, if the use of the owner of the 
servient estate be consistent with its use for an existing 
easement, the owner of the servient estate can not acquire 
title by such possession.” 

While there is some conflict, the great weight of au- 
thority sustains the doctrine announced above. From 
among the cases the following may be cited: Hast T., V. 
& G. R. Co. v. Telford’s Executors, 89 Tenn., 293, 10 L. R. 
A., 855; Northern Comus Investment Trust Co. v. Enyard, 
24 Wash., 366; Mobile & O. R. Co. v. Donovan, 104 Tenn., | 
465; Railroad v. French, supra; Union P. R. Co. v. Kir 
dred, 48 Kan., 134; Carolina C. R. Co. v. McCaskill, 94 N. 
Car., 746; Southern P. R. Co. v. Hyatt, 132 Cal., 240, 54 
L. R. A., 522. While the following cases, though some 
are distinguishable from the case at bar, adhere to the 
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contrary view: McKinney v. Lanning, 189 Ind., 170; 
Louisville & N. R. Co. v. Quinn, 94 Ky., 310; New York, 
N. H. & H.R. Oo. v. Benedict, 169 Mass., 262; Woodruff 
v. Paddock, 180 N. Y., 618. 

A second reason urged, and one upon which we place 
the determination of this case, is that under the consti- 
tution of this state a railroad is a public highway, and that 
as such, title toits right of way can not be taken from it by 
adverse possession. Section 4, article 11 of the constitution 
of this state, is in part as follows: “Railways heretofore 
constructed, or that mav hereafter be constructed in this 
state are hereby declared public highways, and shall be 
free to all persons for the transportation of their persons 
and property thereon, under such regulations as may be 
prescribed by law.” The exercise of the right of eminent 
domain in the condemnation of land for right of way pur- 
poses by railroad companies is wholly inconsistent with 
any other theory than that the railroad is a public high- 
way; and the universal holding of the courts, so far as we 
are aware, is that railroads are highways. Olcott v. 
Supervisors, 83 U. S., 678, 21 L. Ed., 382; San Francisco, 
A. & 8S. R. Co. v. Caldwell, 31 Cal., 367, 371. That the 
companies operating them may be compelled to transport 
passengers and freight alike for all persons is well set- 
tled. This court has many times so held. That railroads 
are impressed with a public character, is the more mani- 
festly true under the terms of the constitutional provision 
quoted. The power of eminent domain is an attribute of 
sovereignty, and under the provision of the constitution, 
can only be exercised in the taking of private property for 
a public use, and then only after just compensation. The 
power is only coextensive with the necessity of the use. 
Welton v. Dickson, 38 Nebr., 767, 22 L. R. A., 496, 41 Am. 
St. Rep., 771. The power to acquire title to the right of 
way of a railroad company by adverse possession, is wholly 
inconsistent with the right and interest of the general 
public in the highways of the state. The fact that a rail- 
road is owned and operated by a private corporation, and 
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that passengers and freight can only be transported 
thereon upon tracks and in cars constructed especially for 
that purpose, does not make it any the less a public high- 
way. Ifa railroad company could lose any portion of its 
right of way because it has no present or immediate need 
of it for the actual construction or maintenance of track- 
age thereon, it might at some time result in so curtailing 
its right of way and road-bed as to prevent the perform- 
ance by it of the duties owing to the public, and to perform 
which it was created. In Krueger v. Jenkins, 59 Nebr., 
641, this court, speaking by StuLirvan, J. (the question 
under consideration being the power to acquire title to a 
county road by adverse possession), said (p. 648): “The 
right involved in this litigation is one belonging exclu- 
sively to the public at large. Neither Douglas county nor 
its citizens have any peculiar interest in it. A county 
does not hold the legal title to country roads within its 
borders; it has no power of disposition over them; it has 
no proprietary interest in them; in performing the duties 
with which it is charged in connection with them, it acts 
as an agent of the state, and in the interests of the general 
public. A county, being a mere political subdivision of the 
state, created for the purposes of government, ought not 
to be bound by limitation laws any more than the state 
itself. And, as to property or rights held exclusively in 
trust for the general public, the decided weight of au- 
thority is that such laws have no application.” We ap- 
prehend that there is no essential distinction between the 
case cited and that in hand, and can see no reason why the 
principle invoked in the former should not be accorded 
controlling force in the latter. The public has the same in- 
terest in a railroad as it has in all other public highways 
of the state, and we are of opinion that title to the unused 
portion of the right of way of a railroad being operated in 
this state can not be acquired by adverse possession. 

The judgment of the lower court is right, and it is, there- 
fore, recommended that the same be affirmed. 


Hastines and Lopinetzr, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed November 
5, 1903. Former judgment of affirmance adhered to: 


1. Federal Statute: INTERPRETATION OF THE U. S. Supreme Court. 
The supreme court of the United States is the final expositor of 
federal statutes, and its decisions construing such statutes and 
determining their force and effect are conclusively binding upon 
the state courts. 


2. $ : Ratmroap Rient or Way. According to the de- 
cision of the supreme court of the United States in the case of 
Northern P. R. Co. v. Townsend, 190 U. S., 267, 23 Sup. Ct. Rep., 671, 
a congressional grant of a right of way for the construction of 
a railroad is upon an implied condition, which is inconsistent 
with the acquisition in any manner of any part of such right of 
way by a private individual or corporation. 


3. Bailroad Right of Way: GraNnT FROM GOVERNMENT: STATUTE OF 
Liurrations. The right of way of the Grand Island Railway 
Company, having been acquired by grant from the general gov- 
ernment for the construction of a railroad, the statute of limita- 
tions is not a defense to an action brought by said company to 
recover possession of a strip of land within such right of way. 


SULLIVAN, C. J. 


This was an action of ejectment, brought by the rail- 
road company to recover possession of a strip of land sit- 
uated within its right of way in the city of Fairbury. De- 
fendants asserted title by adverse possession, and, accord- 
ing to the findings of fact, proved exclusive occupancy 
under claim of right for fifteen years. The trial court, 
‘however, held that the statute of limitations had no 
application to the case and accordingly gave judgment 
in favor of the plaintiff. This judgment was brought here 
for review and affirmed for the reasons stated in the opin- 
ion of Commissioner KiIrKPATRICK (ante, p. 607). Our 
faith in the validity of these reasons was somewhat shaken 
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by the argument supporting the motion for a rehearing, 
but whether they are sound or unsound it is, at this time, 
unnecessary and inadvisable to determine. The plaintiff 
acquired its right of way for the construction of a railroad 
by congressional grant, and it contends that the implied 
condition upon which the grant was made necessarily ex- 
cludes the theory that a private individual or corporation 
may obtain title to any portion of such right of way by 
adverse possession or otherwise. The question thus raised 
involves a construction of a federal statute, the act of 
July 23, 1866,* and is therefore a federal question, upon 
which, as the law now stands, this court is not at liberty 
to exercise independent judgment. Since the decision was 
rendered affirming the judgment of the district court, the 
supreme court of the United States has held, construing 
an act of congress in all material respects identical with 
the one here involved, that a state statute of limitations 
is not a bar to an action brought by a railroad company 
to recover a portion of its right of way. Northern P. R. 
Co, v. Townsend, 190 U. S., 267, 23 Sup. Ct. Rep., 671, 47 
L. Ed., 1044. We quote at length from the opinion: “The 
substantial consideration inducing the grant was the 
perpetual use of the land for the legitimate purposes of 
the railroad, just as though the land had been conveyed 
in terms to have and to hold the same as long as it was 
used for the railroad right of way. In effect the grant 
was of a limited fee, made on an implied condition of 
reverter in the event that the company cease to use or re- 
tain the land for the purpose for which it was granted. 
This being the nature of the title to the land granted for 
the special purpose named, it is evident that, to give such 
efficacy to a statute of limitations of a state as would 
operate to confer a permanent right of possession to any 
portion thereof upon an individual for his private use, 
would be to allow that to be done by indirection which 
could not be done directly; for, as said in Grand Trunk 
R. Co. ». Richardson, 91 U. S., 454, ‘a railroad company 


*14 Statutes at Large, p. 210, ch. 212. 
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is not at liberty to alienate any part of it so as to inter- 
fere with the full exercise of the franchises granted.’ Nor 
can it be rightfully contended that the portion of the 
right of way appropriated was not necessary for the ex- 
ecution of the powers conferred by congress, for, as said 
in Northern P. R. Co. v. Smith, 171 U. S., 260, speaking 
of the very grant under consideration: ‘By granting a 
right of way 400 feet in width, congress must be under- 
stood to have conclusively determined that a strip of that 
width was necessary for a public work of such impor- 
tance.’ Neither courts nor juries, therefore, nor the gen- 
eral public, may be permitted to conjecture that a portion 
of such right of way is no longer needed for the use of a 
railroad, and title to it has vested in whomsoever chooses 
to occupy the same. The whole of the granted right of 
way must be presumed to be necessary for the purpose of 
the railroad, as against a claim by an individual of an 
exclusive right of possession for private purposes. To re 
peat, the right of way was given in order that the obliga- 
tions to the United States, assumed in the acceptance of 
the act, might be performed. Congress having plainly 
manifested its intention that the title to, and possession 
of, the right of way should continue in the original gran- 
tee, its successors and assigns, so long as the railroad was 
maintained, the possession by individuals of portions of 
the right of way can not be treated, without overthrowing 
the act of congress, as forming the basis of an adverse 
possession which may ripen mt a title good as against the 
railroad company.” 

With this decision before us, and with an imperative 
obligation resting upon us to accept it as binding author- 
ity, 1t would be manifestly unprofitable to inquire whether 
a different conclusion might not be reached if the right of 
way had been acquired otherwise than by grant from the 
general government. Other cases are pending in this 
court which will, we are advised, bring before us in a 
short time the broad question of the applicability of the 
limitation law to actions brought by railrozd comnanies 
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to recover land acquired for right of way by condemnation 
or purchase. Until these cases, or some of them, are 
reached and submitted, we decline to either affirm or re- 
pudiate the doctrine announced in the former opinion. 
The matter will, meanwhile, remain res integra. 

The judgment of affirmance is adhered to. 


FORMER JUDGMENT ADHERED TO. 


Notge.—Northern P. R. Co. v. Townsend is cited in this opinion. This 
was an action in ejectment begun in the district court of Wadena 
county, Minnesota, by the railroad company to recover possession 
of two strips of land situated on either side of its track, where the 
same crossed three forties of the northwest quarter of section 24, 
township 134, range 35. It was considered that under the land grant 
of July 2, 1864 (12 United States Statutes at Large, 365), the filing 
of a map of definite location in 1871, and by the construction of the 
railway, the plaintiff’s predecessor acquired a right of way 400 fect 
in width where the road ran over what was then public domain, 
which included the strip in question. The defendant was the grantee 
of two persons who entered the forties under the United States 
Homestead Act, subsequent to 1871. Defendant admitted the right 
and constructive possession to be in the plaintiff, but claimed that 
possession and the right thereto had been wholly lost by reason of 
the fact that defendant and defendant’s grantors had been in actual, 
open, notorious and adverse possession of these strips, cultivating the 
same continuously for more than fifteen years. The case was tried 
by Searle, J. Verdict and judgment for plaintiff. The judgment was 
reversed by the supreme court. Opinion by Collins, J., 84 Minn., 152. 
On error to the supreme court of the United States, the decision of 
the supreme court of Minnesota was reversed. Opinion by White, J.; 
Harlan and Brown, JJ., dissenting, 190 U. S., 267.—W. F. B. 
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Commissioner’s opinion, Department No, 2. 


1. County: TownsHiPp ORGANIZATION: HicgHway: CULVERT: Con- 
STITUTION: MAINTENANCE: LIABILITY. Counties governed by 
the township organization act of 1895 are relieved from the 
duty and liability to construct, maintain and keep in repair 
ordinary highways and culverts. — 


2. Duties and Liabilities of Townships. Such duties and labilities 
are imposed upon the townships, in counties so governed, 


3. Counties Which Have Adopted Township Organization. Counties 
which have adopted the township organization act, are thereby 
taken out of the operation of section 4 of chapter 7 of the 
Session Laws of 1889, making counties liable for damages sus- 
tained by means of the insufficiency or want of repair of high- 
ways and culverts. Not being liable at common law for a fail- 
ure to properly construct and repair the same, no recovery can 
be had against a county so governed for damages sustained by 
reason of such failure or neglect. 


Error from the district court for Gage county. Action, 
in the nature of case, against a municipal corporation 
charged with the repair of highways (as was alleged) for 
injury received in the death of a mare, the property of 
plaintiff, in said county. Plaintiff below sued for $75, 
the alleged value of the mare. Tried below before Lerton, 
J., upon an agreed statement of facts, without the inter- 
vention of a jury. Finding and judgment for defendant. 
Affirmed. 


Hdwin N. Kauffman, for plaintiff in error. 
Harry C. Sackett and Harry E. Spafford, contra. 


Barnes, C. 


This suit was commenced by the plaintiff in error against 
Gage county to recover the sum of $75 on account of dam- 
ages alleged to have been sustained by him for the loss 

Syllabus by court; catch-words by editor. 
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of a mare, injured while traveling upon a public road 
or highway situated in that county. A jury was waived, 
and the cause was submitted to the district court on a 
stipulation or agreed statement of facts which is as fol- 
lows: 

“First, that the defendant, the county of Gage, is a 
municipal corporation, duly organized and existing under 
and by virtue of the general laws of the state of Ne- 
braska, and is a county within said state, and is under 
township organization. Second, that the plaintiff is a 
resident of said county; that on the 17th day of March, 
1900, plaintiff was driving his team upon and over the 
public highway between the northwest quarter of section 
18, township 1, range 7,and the northeast quarter of section 
13, township 1, range 6 east of the 6th P. M. in Gage 
county, Nebraska; that this section of said highway is in 
road district No. 1, and under the supervision of Pad- 
dock township in said county; that at a certain point in 
said highway there were defects consisting of a washout 
creating an impassable ditch across all of said highway, 
except about twelve feet on the west side of said public 
highway, and that under and across this part of said high- 
way there had been an old lumber culvert which had 
been covered by earth graded over it; that said washout 
extended up to and under said culvert in such a way 
that plaintiff in driving over the regularly traveled track 
upon said highway, and while crossing over and upon said 
culvert, his team broke through said culvert and one of 
the horses, a mare, fell into said ditch or washout, break- 
ing her leg and receiving other injuries by reason of which 
she was rendered wholly worthless and plaintiff was com- 
pelled to kill her. Said mare was reasonably worth the 
sum of $75, and that the plaintiff was damaged by reason 
of the loss of said mare in the sum of $75; that said ac- 
cident was caused by the defective. construction of said 
road or culvert. and was without any negligence or [want 
of] care on the part of the plaintiff; that an action was 
commenced by the plaintiff for the recovery of said dam- 
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ages within thirty days of the time of said accident; that 
the cost of construction and keeping in repair the said 
culvert would not exceed the sum of $25.” 

Upon these facts the court found generally for the de- 
fendant, and that the defendant was not liable for in- 
juries sustained by the defective condition of the highway 
in Paddock township, because the county, in which the 
highway was situated, being under township organiza. 
tion, was not made liable by law for the care, construction, 
tepair and maintenance of the highways and culverts sit- 
uated therein; that the effect of the township organization 
act of 1895, was to take away the liability of counties 
under township organization to construct, repair and 
maintain the highways situated within the respective town- 
ships therein, and place that liability upon said townships. 
Upon these findings, judgment was rendered for the de- 
fendant, and plaintiff thereupon prosecuted error to this 
court. 

The single question presented for our consideration is 
whether or not a county in this state is liable for special 
dlamages occasioned by reason of the defective condition 
vr construction of the ordinary highways within its sev- 
eral townships, where the county is governed by the town- 
ship organization act. It was held before the passage 
of the act of 1889, making counties liable for injuries 
occasioned by the defective condition of highways or 
bridges which they were required to maintain and repair, 
that a county was not liable in damages at common law, 
or under the Revised Statutes of 1866, for injuries caused 
by the breaking down of a public bridge on account of 
the negligence of the county commissioners. Woods v. 
Colfax County, 10 Nebr., 522; Hollingsworth v. Saunders 
County, 36 Nebr., 142, 144. Prior to the passage of the 
act of 1889, above mentioned, it was the settled law of 
this state that a county was not liable for injuries caused 
by the defective condition of its highways and bridges. 
Section 117, chapter 78, of the Compiled Statutes of 1901 
(Annotated Statutes, sec. 6185), by which counties were 


VOL. 67] JANUARY TERM, 1903. 619 


Goes v. Gage County. 


made liable for such damages, is as follows: “If special 
damage happens to any person, his team, carriage, or 
other property by means of insufficiency, or want of re- 
pairs. of a highway or bridge, which the county or counties 
are liable to keep in repair, the person sustaining the dam- 
age may recover in a case against the county, * * * 
Provided, however, that such action is commenced within 
thirty (380) days of the time of said injury or damage 
occurring.” By this act it appears that damages can not 
be recovered against the county for the defective condition 
of highways and bridges unless it is liable to keep them in 
repair. Following the enactment of this law, the legis- 
lature of 1895 passed the present township organization 
act, and it is conceded and agreed that Gage county, the 
defendant in error, is one of the several counties of the 
state which has adopted township organization, and is 
governed by the terms of that act. The act above men- 
tioned, article 4 of chapter 18 of the Compiled Statutes of 
1901 (Annotated Statutes, secs. 4522-4595), provides for 
the adoption of township organization, and the manner 
in which counties adopting the provisions thereof shall 
be governed. We may state in a general way that the law 
provides for a board of supervisors, consisting of seven 
members; that after the adoption of that method of gov- 
ernment the county commissioners shall divide the county 
into districts and appoint supervisors for district vacan- 
cies; that thereupon the board of supervisors shall meet 
and organize, and ‘at once divide the county into town- 
ships; that after having made such division the board 
shail proceed to designate the name of each town, and 
may change the name of any town at any other meeting 
upon a petition of a majority of the voters of such 
town. It is further provided that the county clerk shall 
record, in a book kept for that purpose, the names and 
boundaries of each town as designated by the county 
board, and shall forthwith forward an abstract thereof 
to the auditor of public accounts of the state, who is 
required to make a record of the same. Provisions are 
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made for the appointment of township officers, and for 
their election; for town meetings, elections, and for a town 
board, consisting of the town clerk, the town assessor 
and the justice of the peace in and for the township. Sec- 
tion 21 of the act provides that: “Every town shall have 
corporate capacity to exercise the powers granted thereto, 
or necessarily implied, and no others. It shall have 
power: first—to sue and be sued; second—to acquire, by 
purchase, gift, or devise, and to hold property, both real 
and personal, for the use of its inhabitants, and again to 
sell and convey the same; third—to make all such con- 
tracts as may be necessary in the exercise of the powers 
of the town.” Section 22 confers certain powers upon the 
electors of the town, present at the annual town meeting, 
among which it is stated that the electors shall have power 
to take action to induce the planting and cultivation of 
trees along highways in such towns, and to protect and 
preserve the trees standing along or on highways; to con- 
struct and keep in repair public wells, and regulate the 
use thereof; to prevent the expvsure or deposit of offensive 
or injurious substances within the limits of the town; to 
make such by-laws, rules and regulations as may be deemed 
necessary to carry into effect the powers granted them, 
and impose such fines and penalties, not exceeding $20, 
as shall be deemed proper, except when the fine or penalty 
is already allowed by law, such fine or penalty to be im- 
posed by any justice of the peace of the town where the 
offense is committed ; to direct the raising of money by tax- 
ation for the following purposes: “For constructing or re- 
pairing roads and bridges within the town to the extent 
allowed by law. 2d. For the prosecution or defense of 
suits by or against the town or in which it is interested. 3d. 
For any other purpose required by law. 4th. For the pur- 
pose of building or repairing bridges over streams dividing 
said town from any other town.” Besides many other 
matters too numerous to mention here. Section 26 further 
provides that: “The electors of each town shall have power 
at their annual town meetings to elect such town offi- 
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cers as may be required to be chosen to direct the institu- 
tion and defense of suits at law or equity in which such 
town may be a party in interest; to direct such sum to be 
raised in such town for the support and maintenance of 
roads and bridges, or for any other purpose provided by 
law as they may deem necessary ; to take measures and give 
directions for the exercise of their corporate powers; to im- 
pose penalties upon persons offending against any such 
regulations, and to make rules, regulations and by-laws 
necessary to carry into effect the powers herein granted.” 
It may be further stated that this law provides that the 
money necessary to defray the town charges of each town 
shall be levied on the taxable property in such town in the 
manner prescribed by law for raising revenue; that the 
taxes, when so collected, shall be paid over to the town 
treasurer, and shall be paid out by him on orders drawn on 
him signed by the town clerk and countersigned by the 
justice of the peace; that the money raised by the direction 
of the legal voters at the annual town meeting for construc- 
ing or repairing roads and bridges within the town shall 
be paid to the township treasurer, and shall be expended 
by the town under the direction of its officers and the over- 
seers of highways therein. In fact, the whole matter of 
township government is committed to the town boards, or 
the electors of the township, as the case may be, and each 
township is made a body corporate, capable of suing and 
being sued, and for the express purpose of conducting the 
town’s affairs separate and apart from the affairs of the 
county. By section 67 of article 1 it is provided that, in 
addition to the powers generally conferred upon all county 
boards, the board of supervisors shall have power to ap- 
propriate funds to aid in the construction of roads and 
bridges, not exceeding two mills of the levy of the current 
year for general purposes, and section 100 of chapter 78 
of the Compiled Statutes of 1901 (Annotated Statutes, 
sec. 6098), entitled “Roads,” provides that when it shall 
be necessary to build, construct, or repair any bridge, or 
road, in any town, which would be an unreasonable burden 
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to the same, the cost of which will be more than can be 
raised in one year by ordinary road taxes in such town, 
the town board shall present a petition to the county board 
of the county in which such town is situated, praying for 
an appropriation from the county treasury to aid in the 
building, constructing or repairing of such bridge or road, 
and such county board may (a majority of all of the mem- 
bers elect voting for the same) make an appropriation 
of so much for that purpose as in their judgment the na- 
ture of the case requires and the funds of the county will 
justify.” 

By section 57 of the township organization act, it is pro- 
vided that the matters for which the town is authorized to 
raise money by a vote at the town meeting, together with 
the compensation of the town officers for services rendered, 
shall be deemed town charges. And in section 91, chapter 
78 of the Compiled Statutes (Annotated Statutes, sec. 
6089), entitled “Roads,” we find the following: “In coun- 
ties under township organization the township road tax 
and the town treasury from the several road districts in 
discharge of road tax, and all moneys paid into the town 
treasury from the several road districts in discharge of 
labor tax, shall constitute a town road fund, which shall 
be at the disposal of the town board for the bencfit of the 
road districts of the town for road purposes. Provided 
that one-half of all moneys paid into the town treasury 
from the several road districts in discharge of road and 
labor tax shall constitute a district road fund, and shall 
be expended by the town board in the road district from 
which it was collected, for the following purposes: First— 
For the construction and repair of bridges and culverts, 
and making fire-guards along the line of roads. Second— 
For the payment of damages of right-of-way of any public 
road. Third—For payment of wages of overseers and for 
necessary tools. Fourth—For the payment of wages of 
commissioners of roads, surveyor, chainman and other 
persons engaged in locating or altering any county road, 
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if the road be finally established or altered, as hereinbefore 
provided. Fifth—For work and repairs on roads.” 

It is therefore clear that in counties under township 
organization the county itself is no longer liable for the 
construction, maintenance and repair of the public high- 
ways within the several towns; that in such case the towns 
are chargeable with that duty, and are liable for its per- 
formance. The only exception to this rule is provided for 
by sections 102a and 1026 of chapter 78, which are classi- 
fied under the head of “Bridges of the County,” and are as 
follows: 

“Sec. 102a. That in counties under township organiza- 
tion, the expense of building, maintaining, and repairing 
bridges on public roads over streams shall be borne ex- 
clusively by the counties within which such bridges are 
located. 

“Sec. 102b. The county board of every such county shall 
build, maintain and repair every such bridge, and make 
prompt and adequate provision for the payment of the ex- 
pense thereof.” 

It appearing by the stipulation of facts in this case that 
the plaintiff received the injuries to his property for which 
he sues, by reason of the negligent construction or failure 
to repair a part of the highway in Paddock township, 
which the county was not liable to construct, maintain or 
repair, and not upon any bridge or portion of the highway 
which the county was liable in any way to maintain, there 
is no law authorizing a recovery in his favor therefor. 

It is clear that the township organization act relieves the 
counties governed thereby of any liability for the ordinary 
construction, maintenance or repair of the highways and 
culverts therein, and delegates to and imposes such liabili- 
ties and duties upon the several towns. This, in effect, 
takes such counties out of the operation of the act of 1889, 
hereinbefore quoted, and, the county not being liable at 
common law for damages sustained by reason of a failure 
to repair highways and bridges, it follows that no recovery 
can be had in this case. 
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The judgment of the district court, therefore, was right, 
and we recommend that it be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is. 


AFFIRMED. 
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FRANK MsTOUSHEK V. DuTcuUER & SoNs. 
Fitep FEBRUARY 17, 1903. No. 12,633. 
Commissioner’s opinion, Department No, 2. 


1. New Trial: Miscoxpuct oF Jury. Where a new trial is asked for 
on the ground of miscunduct of the jury, the finding of the 
trial court on that question, based on conflicting evidence, will 
not be disturbed by a court of review. 


2. Motion for New Trial: AccipENT: Surprise. A motion for a new 
trial on the grounds of accident or surprise, is addressed to 
the sound discretion of the trial court, and where it is shown 
that the facts on which such claim is based were known during 
the trial, and it is not shown that an effort was made to meet 
these conditions, it can not be said that there was an abuse of 
discretion in overruling the motion. 


3. New Trial: New ty DiscoverED EvipeENcE: MaTERIAL EvIDENG#: 
CUMULATIVE EVIDENCE: INABILITY To Discuss AND PRODUGE: 
GROUND For New TriaL. To entitle a party to a new trial on the 
ground of newly discovered evidence, it is not enough that the 
evidence is material, and not cumulative, but it must further 
appear that the applicant for a new trial could not have dis- 
covered and produced, such evidence at the trial; and where the 
evidence is merely cumulative, the failure or inability to pro- 
duce it is not ground for a new trial. 


4. Witness: WEIGHT-CHECKS: IDENTIFICATION: INTRODUCTION BY OP- 
posite Parry. Where a party, while on the witness-stand, 
properly identifies a series of scale or weight-checks as having 
been executed and delivered by himself, or some one authorized 
by him to do so, they may be introduced in evidence by the 
opposite party to rebut his testimony without further identifi- 
cation. 


5, Evidence: VeERpIcT. Held, That the amount of the verdict in this 
case was amply sustained by the evidence. 


Error from the district court for Boyd County. Action 
on account for livery hire, hauling freight, et cetera, to 
recover an alleged remainder due of $387.15. Plea of the 
general issue as to a portion of the items, set-off as to re- 
mainder, closing with a prayer for judgment for $263.88 
in favor of defendant. Reply, general denial. Tried be- 
low before HarRincTon, J. Verdict of $127 for plaintiff. 
Judgment according to verdict. Affirmed. 

Syllabus by court; catch-words by editor. 
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_A, H. Tingle, Frederick Shepherd, Lorenzo W. Billings- 
ley, Robert J. Greene and Richard H. Hagelin, for plaintiff 
in error. 


W. T. Wills and D. A. Harrington, contra. 


BARNES, C. 


Dutcher & Sons commenced this action in the district 
court of Boyd county to recover from Frank Matoushek a 
remainder alleged to be due them for hauling freight, for 
livery hire, and various other items of account, amounting 
to the sum of $387.15. Matoushek, by his answer, ad- 
mitted certain of the items set forth in the petition, denied 
others, and sct up a set-off or counter-claim against the 
Dutchers for and on account of payments made and cer- 
tain goods, wares and merchandise sold and delivered to 
them, and prayed for a judgment in his favor for the sum 
of $263.83. The reply consisted of a denial of a part of the 
items of credit set forth in the answer, explained others, 
and concluded with a prayer for judgment in accordance 
with the prayer of the petition. 

The real issues thus presented were, who was entitled to 
recover, and the amount due him on the mutual accounts 
set forth in the pleadings. The trial to a jury resulted in a 
verdict for the plaintiff for the sum of $127. Defendant’s 
motion for a new trial was overruled, judgment was ren- 
dered against him on the verdict, and he thereupon prose- 
cuted error to this court. The defendant in the court be- 
low will hereafter be called the plaintiff, and the plaintiff 
therein will be called the defendant. 

The petition in error contains a great many assignments, 
but in plaintiff’s brief and argument only four of them are 
presented, and therefore all of the others must be treated 
as waived and abandoned. 

1. Plaintiff contends that the court erred in refusing to 
grant him a new trial on the ground of the alleged miscon- 
duct of the jury. In support of that ground we find the 
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affidavit of W. A. Goble, one of the plaintiff’s attorneys, 
in which he states, in substance, that after the jury had 
heard the evidence, and while they were separated, and be- 
fore they retired to deliberate on the evidence and their 
verdict at about 6:30 A. M. on the 28th day of September, 
1901, he saw four or five jurymen conversing with Mr. W. 
T. Wills, one of the attorneys for the plaintiff, at the office 
door of Mr. Wills, in Butte, Nebraska, in a subdued and . 
low-voiced manner, very earnestly; that the name of one 
of said jurymen was Frank Crouch; that he did not and 
does not know the names of the others; that he had reasons 
to believe and does believe that said Wills was talking to 
said jurymen about the action; that the conversation en- 
tirely ceased when he drew near them; and that nothing 
was said in his hearing. Opposed to this affidavit is one 
made by W. T. Wills, one of the defendant’s attorneys, and 
the person mentioned in Goble’s affidavit, in which we find 
' the following statement: Affiant says that during the trial 
of this cause he never had any talk with any of the jurors 
concerning the cause, and none of the jurors talked with 
this affiant concerning the cause, and at no time did any of 
the jurors talk with the affiant, or affiant with the jurors 
concerning the case. 

It further appears that on the hearing of the motion for 
a new trial, plaintiff produced one M. S. Dailey, who tes- 
' tified, in substance, as follows: I had a conversation with 
one of the men, who said he was a juror. I learned after- 
wards that he was. We were engaged in conversation the 
morning after the evidence was in, and before the jury re- 
tired. I told him sometime when it came handy that I 
would tell, I think it was plaintiff Dutcher’s folks, just 
what I thought regarding the matter of that book, and I 
went on to state that I believed the book was sold here at 
my sale, but I could not swear to it. He said, “TI believe 
that too.” The conversation went on a little further, and 
T took it he was a juror from his talk, and I asked him and 
he said he was, and I told him to excuse me, that I did not 
know he was, and I went off. I think he said that, it did 
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not make any difference if he was a juror. I afterwards 
learned that his name was Frank McEwen. The witness 
also stated that he at once communicated the fact to one 
of plaintiff’s attorneys. The juror named testified that he 
did not talk with any person on the streets of Butte, or at 
any other place, about the case during its trial; neither did 
he talk about the evidence adduced or being adduced dur- 
ing the progress of the trial; that he did not during the 
progress of the trial have a conversation with one M. 8. 
Dailey concerning the case; that he did not say that in his 
opinion one of the witnesses had sworn falsely; that he 
did not say to Mr. Dailey, or any other person, that it did 
not make any difference; and that during the progress of 
the trial he had no conversation with any person concern- 
ing the case, or the evidence in the case, or the witnesses 
who testified in the case. 

The court, on consideration of this conflicting evidence, 
found that the jury was not guilty of misconduct, and over- 
ruled the motion for a new trial. In the case of McAfahon 
v. State, 46 Nebr., 166, Justice Harrison, delivering the 
opinion of the court, said: “Another assignment of the 
petition which is urged, is one in relation to alleged mis- 
conduct of the jury after the cause was submitted and they 
had retired to deliberate. The evidence in respect to the 
allegations of misconduct was directly conflicting, and the 
finding of the trial court on this point will not be dis- 
turbed.” This rule was adhered to in Carleton v. State, 
43 Nebr., 373. The showing in support of this ground for 
a new trial was clearly insufficient. 

In the case of Johnson v. Greim, 17 Nebr., 447, 449, 
it was shown that the jury, while on their trip to examine 
the real estate alleged to be damaged by overflow of water, 
were taken by the bailiff, by the order of the sheriff, to the 
residence of the defendant in error, without his solicitation 
or the solicitation of the jury, and there being no other 
convenient place to procure it, dinner was served to said 
jury and paid for by the bailiff. It was affirmatively 
shown that the defendant in error had no conversation 
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with the jury upon the subject of the cause on trial, and it 
was held that no misconduct on the part of the defendant 
in error or the jury, was shown which would require a new 
trial. 

In the case of Omaha Fair & Exposition Ass’n v. Mis- 
sourit P. R. Co., 42 Nebr., 105, the court said (p. 109): 
“Mere communications between a party and a juror, not 
referring to the case, and unaccompanied by circumstances 
creating obligations, or such as would probably create a 
sense of obligation, have never been held in this state suffi- 
cient alone to vitiate a verdict.” 

The affidavit of Goble, if true, did not show that the 
jurors were conversing with defendant’s counsel about the 
case, and the finding of the court on this question was 
amply sustained by the evidence. Again, it will be ob- 
served that it is quite clear that the plaintiff’s counsel were 
aware of the alleged misconduct of the jury before the 
cause was finally submitted; that they waited until after 
the verdict had been returned against their client before 
they made any complaint or in any manner brought the 
alleged misconduct to the attention of the court. The ob- 
jection, when it was made, came too late. Peterson v. 
Skjelver, 43 Nebr., 663; Nye & Schneider Co. v. Snyder, 56 
Nebr., 754; Parkins v. Missouri P. R. Co., 4 Nebr. [Unof.], 
118. 

The order of the district court refusing a new trial for 
alleged misconduct of the jury was right, and should be 
sustained. 

2. Plaintiff insists that the court erred in refusing to 
grant a new trial on the grounds of accident, surprise or 
newly discovered evidence. His affidavit in support of those 
grounds set forth the following facts: That during the 
trial of the case certain weight-tickets were submitted to 
him by counsel for plaintiff, which tickets he was asked to 
identify; that a large number of the tickets were unsigned, 
and all or nearly all were written in pencil; that he has 
since examined such tickets and has discovered that a large 
number of them are not in his handwriting, the handwrit- 
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ing of his sons, or any one working for or authorized by 
the defendant to write them; that after the tickets were 
shown to him, and during the further progress of the trial, 
he had not the time to investigate and discover the truth 
as to the tickets; that he was surprised by the introduction 
of the tickets in evidence, and had neither time nor oppor- 
tunity to closely examine the same or compare them with 
his own accounts; that after the testimony, and during the 
trial, he was unable to find his scale book containing du- 
plicates of each and every one of the weigh tickets issued 
at any time during the time covered by the pleadings in 
said case, to the plaintiff, by himself or by any one author- 
ized to do so; that he has now in his possession the scale 
books containing said duplicates, that the tickets testified 
to by plaintiff, Clarence Dutcher, and exhibited to affiant 
as aforesaid, furnish all of the excess which plaintiff claims 
over the amount shown by the defendant’s book account 
introduced in evidence in said trial, and defendant’s testi- 
mony and weights shown by said unsigned tickets did not 
correspond with any weights shown in defendant’s said 
hooks, but do correspond with weights shown by tickets 
issued to the plaintiff by one Chapman for William Krot- 
ter & Company, and for which transaction the plaintiff re- 
ceived payment from said William Krotter prior to the 
commencement of this action. It appears from reading the 
bill of exceptions that while the plaintiff was on the wit- 
ness stand giving evidence in support of the matters set 
forth in his answer, the weight-checks or tickets in ques- 
tion, were exhibited to him; that he took time to and did 
examine them, and after such examination identified all of 
them but four, which he Jaid to one side; and he then testi- 
fied that with the exception of the four they were all issued 
from his yard, either by himself or his clerks; that he was 
in doubt about the four. Defendant’s counsel at that time 
was about to offer them in evidence, and the court stated 
they would be received on rebuttal. It thus appears that 
the plaintiff properly identified these checks himself, and 
that he knew from the time that he so identified them that 
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they would be offered in evidence on rebuttal; yet, so far 
as the record discloses, he made no effort to procure his 
scale books, or any other evidence to impeach their 
validity, until after the trial was over and the verdict was 
rendered against him. No surprise was shown such as 
would entitle him to a new trial. No diligence was used 
by him, and no effort was made to procure the scale books 
described in his affidavit for use on the trial. He did not 
even ask the court to delay the final submission of the case 
in order to enable him to procure his scale books, or any 
other evidence to impeach the validity of the scale tickets. 
These scale books can not be said to be newly discovered 
evidence, within the meaning of the statute upon that ques- 
tion. ‘To entitle a party to a new trial on account of newly 
discovered evidence, it is not enough that the evidence is 
material, and not cumulative, but it must further appear 
that the applicant for a new trial could not, by the exercise 
of reasonable diligence, have disovered and produced such 
evidence in the trial. Fitzgerald v. Brandt, 36 Nebr., 683. 
Diligence, or want of it, in discovering the testimony ina 
particular case, depends in so great a degree upon various 
circumstances surrounding the parties and the conducting 
of the case, which are peculiarly within the knowledge of 
the trial court, that its discretion upon a matter of grant- 
ing a new trial, made in view of them, will not be dis- 
turbed. A motion for a new trial on the ground of accident 
or surprise is addressed to the sound discretion of the trial 
court, and unless there appears to be an abuse of that dis- 
cretion the ruling upon such motion will not be disturbed. 
Zimmerer v. Fremont Nat. Bank, 59 Nebr., 661. At most, 
the stubs of the scale books were cumulative evidence. 
The plaintiff testified that all of the business transactions 
between himself and the defendants were entered on his 
books. These books were introduced in evidence. So that 
the scale books, if produced, would have corresponded 
with the entries in his books which were already in evi- 
dence, if his theory of what they showed be true. AS a 
general rule newly discovered evidence, which is simply 
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cumulative, is not a sufficent ground for a new trial. Bolar 
v. Williams, 14 Nebr., 386. 

We hold that there was no error in refusing to grant a 
new trial on the ground of accident or surprise and for 
want of newly discovered evidence. 

3. It is contended by the plaintiff that there was re 
versible error in the admission of evidence, to wit, in the 
adniission of the weigh tickets or scale tickets, exhibits 16 
to 69, inclusive, because it is claimed that they were not 
properly identified, and that a large number of them did 
not purport to be signed by any one. We can not sustain 
this contention. It appears that the plaintiff himself, 
when on the witness stand, identified all of these tickets 
except four, which were laid aside. Being thus identified, 
it was proper to use them to rebut his testimony, and there 
was no error in permitting them to be read to the jury. 

4. Lastly, it is contended that the verdict is an impos- 
sible one; that it can not be explained on any other theory 
than that it was arrived at by an arbitrary agreement or by 
chance. It is sufficient to say, in relation to this conten- 
tion, that the plaintiff figures out a different sum than that 
fixed by the verdict as his view cf what the evidence 
showed, while the defendant takes the same evidence, and 
by a system of figures which appears to be intelligible, finds 
the sum of $127 due to him, which was the exact amount of 
the verdict. The evidence was all before the jury, and it was 
the duty of that body to determine from it which one of 
the parties was indebted to the other, and the amount of 
such indebtedness. A careful reading of the bill of excep- 
tions convinces us that the evidence justified the jury in 
finding the verdict which was returned by them, and it 
should not be set aside by a reviewing court. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and PounD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is - 
AFFIRMED. 
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Mark LEONARD, TREASURER OF Scrroon Districr No. 39, 
Keiru County, vy. STATE OF NEBRASKA, EX REL. WES- 
LEY TRESSLER, COUNTY SUPERINTENDENT OF PUBLIC 
INSTRUCTION OF KEITH COUNTY. 

FILED FEBRUARY 17, 1903. No. 12,581, 
Commissioner’s opinion, Department No, 2. 


1, Treasurer of School District: ORDERS: REGISTRATION: PAYMENT: 
Manpbamus. It is the duty of the treasurer of a school district 
to register and pay, from the funds in his hands as treasurer, 
orders properly drawn by the director and countersigned by 
the moderator, and if he refuses to pay such orders, mandamus 
will lie to compel the performance of such duty. 


2. Repairs on Schoolhouse: DirEcToR: MopEerATor: Contract. The 
director of a school district, with the consent of the moderator, 
may contract for repairs on a schoolhouse of the district dur- 
ing vacation. 


3. Contract: REGULAR MEETING. It is not necessary that such con- 
tract be entered into at a regular meeting of the school board 
of the district. 


Error from the district court for Keith county. Appli- 
cation, on the relation of the county superintendent, for 
a writ of mandamus to the treasurer of school district 
numbered 39, to require him to register and pay a certain 
school order. Heard below before Grimes. J. Writ al- 
lowed. Affirmed. 


John H. Bower, for plaintiif in error. 
H. E. Goodall, contra. 


OLDHAM, C. 


This was an action of mandamus brought by the county 
superintendent of Keith county, Nebraska, to compel the 
treasurer of a school district of said county to register and 
pay a certain school order. The affidavit, which takes the 
place of a petition, sets forth the official capacity of the 
relator; the fact that the director and moderator of the 
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school district had contracted for repairs to the school- 
house and the erection of an outhouse adjacent thereto; 
that the work had been performed by the party named in 
a proper and satisfactory manner; that the order had been 
drawn by the director and countersigned by the moderator 
of the district, and duly presented to the treasurer, who 
refused to register and pay the same; that the disputed 
matter was referred to the relator as county superintend- 
ent, who decided that the objections of the treasurer were 
not well taken and directed the order to be registered and 
paid, which the treasurer of the school district wrongfully 
refused to do. The return and answer of the respondent 
to the alternative writ adinitted the facts set forth in the 
aftidavit, but alleged that the contract made with the 
moderator and director of the district for repairs to the 
building was nct entered into at a regular meeting of the 
board, and was made in vacation, while no term of school 
was in session, and over the objection of the respondent. 
A demurrer was filed to this answer and sustained by the 
trial court, and, respondent refusing to further plead, the 
’ writ was allowed and respondent brings the cause here on 
error. 

The authority of the county superintendent to maintain 
an action of this nature is specifically conferred by section 
11, subdivision 3, chapter 79, Compiled Statutes (Anno- 
tated Statutes, sec. 11055), and has been approved by this 
court in Vontgomery v. State, 35 Nebr., 655, 659. 

The only contention urged against the allowance of the 
writ is that the contract was not entered into ata regular 
meeting of the board. This contention, we think, is with- 
out merit, in view of the provisions of section 13, subdivi- 
sion 4, chapter 79, Compiled Statutes (Annotated Statutes, 
sec. 11068), which is as follows: “The director shall, with 
the concurrence of the moderator and treasurer, or either 
of them, provide the necessary appendages for the school- 
house, and keep the same in good condition and repair 
during the time school shall be taught in said schoolhouse, 
and shall keep an accurate account of all expenses incurred 
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by him as director. Such account shall be audited by the 
moderator and treasurer, and on their written order shall 
be paid out of the general school fund.” This section 
clearly confers the right on the director of a school dis- 
trict, with the concurrence of either the moderator or the 
treasurer, to contract for improvements and repairs on the 
schoolhouse during the time it is occupied for schoo] pur- 
poses; it is not necessary that school be actually in session 
or that the board as such be in regular meeting at the time 
the contract is made. The duty is imposed upon the di- 
rector to keep the house in repair, and only requires that 
he have the concurrence of either the moderator or the 
treasurer when he contracts for such repairs. In the case 
at bar it is admitted that the contract for the improvements 
and repairs was made with the consent of the moderator. 
This is all the statute requires, and when this was done 
and the order of the director, countersigned by the moder- 
ator, was presented to the treasurer, it was his duty under 
the provisions of section 5, subdivision 4, chapter 79, Com- 
piled Statutes (Annotated Statutes, sec. 11060), to reg- 
ister and pay the order. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


BaRngEs and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


HENRY. BARTLING V. STATH OF NEBRASKA.* 
FILED FEBRUARY 17, 1903. No. 12,657. 
Commissioner’s opinion, Department No, 2. 


1. State Decisis. Hesselgrave v. State, 63 Nebr., 807, and State v. Mur- 
dock, 59 Nebr., 521, examined, approved and distinguished. 


2. Conditions of Recognizance. The conditions of a recognizance for 
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the appearance of one accused of a criminal offense are not 
invalidated by the failure of the term of court at which he was 
required to appear, on account of an adjournment or contin- 
uance of such term. 


3. Recognizance: SURETY: EXTENSION or Liasrirry. In such case, 
the liability of the surety on the recognizance is extended to 
the next term of court actually held, as though no adjournment 
or continuance had been had. 


ConpiTions. The conditions imposed upon a 
Surety on a recognizance by the provisions of sections 32 and 33, 
chapter 19, Compiled Statutes (Annotated Statutes, secs. 4742, 
4743), examined and held reasonable and binding. 


Error from the district court for Cheyenne county. Ac- 
tion upon a recognizance forfeited in a criminal case. 
Tried below before Grimes, J. Judgment for plaintiff. 
Affirmed. 


William P. Miles, James H. McIntosh, Francis G. 
Hamer and Thomas F. Hamer, for plaintiff in error. 


Henry E. Gapen, Wesley T. Wilcox and J. J. Halligan, 
contra. 


OLDHAM, C. 


On December 5, 1900, the county attorney of Cheyenne 
county filed an information in the district court of that 
county against John Bartling in proper form, charging 
him with the crime of horse-stealing and of receiving stolen 
horses knowing the same to have been stolen. December 7, 
John Bartling and Henry Bartling personally appeared 
before the district court of Cheyenne county in open court, 
and entered into a recognizance in the sum of $2,000, con- 
taining the following conditions: “The condition of this 
recognizance is such that if the said John Bartling shall 
personally appear at the adjourned December, 1900, term 
of the district court in and for Cheyenne county, on the 
26th day of December, 1900, to answer the offense of horse- 
stealing and receiving stolen horses wherewith he stands 
charged in said court, on an information pending therein, 
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wherein the state of Nebraska is plaintiff and said John 
Bartling defendant, and abide the order and judgment of 
said court, and not depart without leave thereof, then this 
recognizance to be void, otherwise to remain in full force 
and effect.” This term of court was subsequently ad- 
journed until December 26, 1900. On December 22, 1900, 
the judge of the district court, on account of the prevalence 
of smallpox in the county of Cheyenne, made an order on 
the clerk of the court to further adjourn the term until 
January 21, 1901. When the notice of this adjournment 
was received by the clerk of the court, he notified the 
defendant, John Bartling, of such adjournment; but not- 
withstanding this notice, on December 26, 1900, the de- 
fendant appeared at the office of the clerk of the district 
court accompanied by one of his attorneys. On January 
3, 1901, on account of the continued prevalence of small- 
pox in the county seat and county of Cheyenne, the judge 
of the court directed the clerk to adjourn the term without 
day, and this order was accordingly entered. The first 
regular term of the district court of Cheyenne county for 
the year 1901 had been fixed for February 4, but on Jan- 
uary 22, on account of the continuance of smallpox in the 
county seat, the judge of the district court made a further 
order adjourning the February term of court until May 
14, 1901, at which time the court was duly held. When 
court met pursuant to the last adjournment the defendant, 
John Bartling, failed to appear, and his bond was formally 
defaulted, and this cause of action was subsequently insti- 
tuted by the county attorney of Cheyenne county against 
Jobn Bartling and Henry Bartling, his surety, to recover 
the penalty of the bond. There was no disputed question 
of fact in the controversy, and the court accordingly di- 
rected the jury to return a verdict for the state, and de- 
fendant brings the cause to this court for review on error. 

It is earnestly urged by counsel for plaintiff in error 
that the undisputed facts in this case place the case within 
the rule recently announced in Hesselgrave v. State, 63 
Nebr., 807, and State v. Murdock, 59 Nebr., 521, and that 
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consequently, the trial court should have directed a verdict 
for the defendants instead of directing it for the state. 
In each of the cases relied upon the term of court at which 
the defendants were recognized to appear was actually 
held and no action was taken by the court until a subse- 
quent term for the purpose of forfeiting the recognizances. 
In each of the cases it was held that a recognizance to ap- 
pear at a term of court named should not be construed as 
an obligation to appear from term to term. We have not 
the slightest criticism to offer on the conclusions reached 
in either of these cases, but we think the conceded facts in 
the instant case take it without the reason of the rule 
therein announced. 

In the case at bar, after the recognizance was entered 
into and approved, no term of court was held in Cheyenne 
county until May 14, 1901, and as soon as this term was 
held proceedings were immediately instituted to forfeit the 
recognizance. While there is no dispute about the fact 
that the principal in the recognizance came to the place at 
which court was designated to have been held on December 
26, it is also conceded that he knew at the time that he did 
so that no court would be held there at that time. This is 
the only appearance that he ever attempted to make in sat- 
isfaction of the conditions of his recognizance. Hence the 
question to be determined in this case is not what would 
have been the effect of this appearance on December 26, 
if court had actually been held and adjourned to another 
term without action being taken to forfeit the recogniz- 
ance, but the question is what, if any, effect has this pre- 
tended appearance, made after court had been adjourned, 
and no sitting provided for at which the prisoner could 
either be put upon trial for the offense with which he was 
charged, or any action taken to forfeit his recognizance if 
he departed the court without leave? To determine this 
we must first ascertain what, if any, statutory liability is 
imposed upon a surety on a recognizance for the appear- 
ance of his principal at a term cf court subsequent to that 
at which he was recognized to appear, when for any suffi- 
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cient cause such term is never held. The provisions of 
the statute defining this liability are found in sections 32 
and 33, chapter 19, Compiled Statutes (Annotated Stat- 
utes, secs. 4742, 4743), and are as follows: 

“Sec. 82. No recognizance, or other instrument or pro- 
ceeding, shall be rendered invalid by reason of there being 
a failure of the term, but all proceedings pending in court 
shall be continued to the next regular or special term, 
unless an adjournment be made as authorized in the last 
preceding section. 

“Sec. 33. In case of such continuances or adjourn- 
ments, persons recognized or bound to appear at the regu- 
lar term, which has failed as aforesaid, shall be held bound, 
in like manner, to appear at the time so fixed, and their 
sureties (if any) shall be liable, in case of their non- 
appearance, in the same manner as though the term had 
been held at the regular time, and they had failed to make 
their appearance thereat.” 

These sections are preceded by section 31, which author- 
izes the judge of the court if he be sick, or for any other 
sufficient cause is unable to attend court at the regularly 
appointed time, by written crder to the clerk to direct an 
adjournment to a day named. A cause which shall be 
sufficient to authorize an adjournment rests in the discre- 
tion of the district judge, and ordinarily will not be re 
viewed by this court. Smith v. State, 4 Nebr., 277, 285. 
Even if the rule were otherwise, the record in this case 
discloses 2 most meritorious cause for the various adjourn- 
ments. , 

By the orders of December 22, 1900, and January 3, 
1901, the adjourned October term of 1900 was blotted out 
of existence and absolutely failed. By the order of Jan- 
uary 22, 1901, the February term, 1901, was continued 
until a day certain, i. ¢., May 14, 1901, and was held at the 
time so fixed. Now, applying the provisions of sections 
32 and 338, supra, to the record in this case, we find that 
the adjournment of the October term of court did not in- 
validate the recognizance, and that after such adjourn 
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ment the surety on the bond was held for the appearance 
of his principal on the day fixed for the next sitting of 
court as though no continuance or adjournment had ever 
been had. We think this construction reflects the plain 
and obvious intention of the lawmakers in the enactment 
of these sections of the statute. They undoubtedly an- 
ticipated that conditions might occur after the announce 
ment of a term of court which would prevent its being 
held, and that such a condition might not operate as a jail- 
delivery for those recognized to appear to answer for some 
violation of the law, they extended the liability of the sure- 
ties on recognizances to such time as court should actually 
be held. We do not think that these provisions imposed 
any unreasonable burdens upon the surety on a recog- 
nizance of one charged with a criminal offense. By as- 
suming the obligation of a surety on such an undertaking, 
the bondman becomes the custodian and voluntary jailer 
of the accused, and if the time for which he is first bound 
for such appearance is extended by the continuance or fail- 
ure of a term of court, he has the right to exonerate him- 
self from further liability on the undertaking by delivering 
the prisoner to the sheriff or jailer of the county in which 
the cause is pending. State v. Benzion, 79 Ia., 467, 44 N. 
W. Rep., 709. 

It is urged by counsel for the plaintiff in error that such 
a construction as this would render the statute uncon- 
stitutional and ex-post-facto in its provisions. This stat- 
ute appears to have been passed in 1879 and has remained 
in continuous operation ever since. The obligation of the 
surety on the recognizance in this case was not entered into 
until 1900, or more than twenty years after the enactment 
of this statute; consequently we are unable to understand 
how the passage of this act could possibly have a retroac- 
tive effect on obligations entered into a generation after 
its enactment. 

We think that a surety on a recognizance must take 
notice of the obligations imposed upon him by the law pro- 
viding for such recognizance; that the object of the recog- 
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nizance in a criminal proceeding is to secure the presence 
of the accused at the next term of court actually held after 
such recognizance has been entered into and approved; 
and that when the surety fails to either deliver his prin- 
cipal into the custody of the proper officers of the law or to 
procure his attendance at a term of court actually held, 
his liability upon the recognizance becomes absolute. 

It is, therefore, recommended that the judgment of the 
district court be affirmed. 


BaRNeEs and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


The following opinion on rehearing was filed November 
18, 1903. Former decision adhered to: 


AMES, C. 


This case has been elaborately briefed and reargued 
upon a rehearing from a former determination of it (ante, 
p. 637), but we are not convinced that there is any error 
in either the reasoning or conclusion of the former de- 
cision and recommend that it be adhered to. 


HASTINGS, C., concurs. 
OLDHAM, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision be adhered 
to. 

FORMER DECISION ADHERED TO. 


47 
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Home Firn INSURANCE COMPANY, APPELLANT AND APPEL- 
LED, V. CHARLES J. BARBHR, APPELLEE AND APPELLANT. 


FILED FEBRUARY 17, 1903. No. 12,158, 
Commissioner’s opinion, Department No. 2, 


1. Corporation: SussEqurnr STOCKHOLDERS: PRIOR MANAGEMENT. 
Subsequent stockholders have no standing, as a general rule, 
to attack prior mismanagement of the corporation. 


2. Such Stockholder’s Right to Sue. Such a stockholder ought not to 
be allowed to sue unless the mismanagement or its effects con- 
tinue and are injurious to him, or it affects him specially and 
peculiarly in some other manner. 


3. Stockholders: Wrone-DorRs: AcQurrine or Stock: STranDING TO 
ComMPLAIN. Stockholders who have acquired their shares and 
their interest in the corporation from the alleged wrong-doers 
and through the prior mismanagement, have no standing to 
complain thereof. 


4. Stockholder’s Title to Corporate Property: CorRPoRATION Must AcT 
Turovucu ProrerR AGENTS. Stockholders, as such, have no title 
to the corporate property which they may convey or incumber 
in their own name; but this is only another way of saying that 
the corporation must act through its proper agents, and in the 
prescribed way. 


5. Corporation: STocKHoLpERS: SEPARATE AND DisTINCT PERSONS. 
Where a corporation is proceeding at law, or where it is assert- 
ing a title to property, or the title to property is involved, the 
corporation is regarded as a person separate and distinct from 
its stockholders, or any or all of them. 


6. Corporation: SToCKHOLDERS: SUBSTANTIAL BENEFICIARIES: STAND- 
ine In Equrty: Riaur To REcovER. But where it is proceeding 
in equity to assert rights of an equitable nature, or is seeking 
relief upon rules or principles of equity, the court of equity will 
not forget that the stockholders are the real and substantial 
beneficiaries of a recovery; and if the stockholders have no 
standing in equity, and are not equitably entitled to the remedy 
sought to be enforced by the corporation in their behalf and for 
their advantage, the corporation will not be permitted to 
recover. 

7. Overruled. The proposition announced in the fourth paragraph of 
the syllabus in Fitegerald v. Fitzgerald & Mallory Construction Co., 
41 Nebr., 374, was in effect, if not expressly, retracted on rehear- 
ing in Fitzgerald v. Fitzgerald & Mallory Construction Co., 44 Nebr., 
463, and is disapproved. 
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8. Basis of Recovery. A plaintiff must recover on the strength of 
his own case, not on the weakness of the defendant’s case; it 
is his right, not the defendant’s wrong-doing, that is the basis of 
recovery. 


9. Contract of Employment: SERVicE: FIxED PrrRiop: AFTER CoN- 
TINUANCE; PRESUMPTION. Where service under a contract of 
employment for a fixed period continues after such period has 
expired, it is presumed to be under the same contract; but this 
presumption must yield to evidence showing a change of terms. 


10. Corporation: GENERAL MANAGER: SALsRY: CONTRACT: ExXPIRA- 
TION: CONTINUANCE OF EMPLOYMENT WITHOUT NEW AGREEMENT: 
VoLUNTARY REDUCTION: JUDGMENT FOR Back SaLaRy. The gen- 
eral manager of a corporation, after expiration of a contract 
fixing his salary at $5,000 per annum, continued in the same em- 
ployment, without any new agreement, and afterwards volun- 
tarily reduced his salary to $3,000 per annum, drawing it from 
month to month thereafter on that basis for many years, until 
he gave up the office. After the original contract, no action was 
taken by the directors with reference to his salary; but the 
evidence that he took the less sum from time to time in full 
payment was clear and convincing. Held, That a judgment for 


back salary at the rate of $2,000 per annum could not be sus- 
tained. 


AppraL from the district court for Douglas county. 
There is a better statement of the case in the opinion than 
the editor feels able to make. Heard below before Krysor, 
J. Reversed. 


Byron G@. Burbank and Halleck F'. Rose, for the Home 
Fire Insurance Company. 


Westel W. Morsman and Virgil O. Strickler, contra. 


Pounp, ©. 


The plaintiff is an insurance company, organized in 
1884, with a capital stock of $100,000, divided into 1,000 
shares of $100 each. Its business is conducted by a board 
of directors, a finance committee, an executive committee 
and certain other officers, including a secretary and gen- 
era] manager. It appears that the secretary and general 
manager, at least down to December, 1899, was at all 
times intrusted with the active management and control 
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of the company’s affairs, and the president and the re 
maining officers appear to have given very little, if any, 
attention thereto. The appellant and principal defendant, 
Charles J. Barber, was one of the original incorporators 
of the company and was a stockholder therein from its 
organization until December 2, 1899. During that period, 
he was secretary and general manager, one of the di- 
rectors, and a member of the executive committee. His 
codefendants, Lovett, Woodman and Reynolds, were also 
original incorporators and stockholders, and from time to 
time from its organization until December 2, 1899, were 
directors and members of the executive and finance com- 
' mittees. On December, 1899, the defendant Barber en- 
tered into a contract with one Funkhouser, whereby he 
agreed to sell to said Funkhouser all of the shares of the 
capital stock of said company, except two shares, which 
he was to obtain if possible, and to procure the resigna- 
tion of all the officers and a majority of the directors. He 
also agreed not to engage in the insurance business di- 
rectly or indirectly, for a period of three years. By the 
terms of the contract he was to furnish to Funkhouser 
a true and complete statement of all the assets and lia- 
bilities of the company, and if upon investigation the 
statement of assets and liabilities proved to be correct 
and satisfactory to Funkhouser, the latter was to pay the 
sum of $75,000 for said shares, less $200 for the two shares 
above mentioned, in case they could not be obtained, and 
a further sum of $40,000 as a bonus for obtaining all of 
the shares of stock and for procuring the resignation of 
the officers, relinquishing his control of the company, and 
agreeing not to engage further in the business of insur- 
ance. On December 2, 1899, pursuant to said contract, 
the defendant Barber delivered to said Funkhouser all 
of the shares of the capital stock of said company except 
eight. He also delivered an option contract for six of 
the remaining shares, and subsequently procured and de- 
livered the other two. In payment therefor he received 
the sum of $94,380.60 in cash and $20,619.40 in assets 
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of the company—namely, $12,350 of collateral loans, which 
he had agreed to accept at the time when the contract of 
sale was made, and certain other assets amounting to 
$8,269.40, which Funkhouser had refused to accept at the 
time when the list of assets was under consideration. Ac- 
cordingly the shares of stock were transferred on the books 
of the company, under the direction of Funkhouser, to 
himself and certain others, his associates in the transac- 
tion, and he and his said associates became thereupon and 
now are the only stockholders in the company. None 
of them had held stock therein theretofore. At the same 
time, pursuant to the contract, the defendant Barber re- 
signed his office and procured the resignation of the de- 
fendants Reynolds, Woodman and Lovett and of the other 
principal officers and directors of the company, and a new 
board of directors was elected and new officers took charge. 
On November 20, 1899, evidently in contemplation of a 
transfer of all his interest in the corporation, the defend- 
ant Barber drew out $2,200 of the company’s money upon 
a claim of unpaid salary. Subsequent to the change in 
management of the company, this was discovered, and a 
controversy arose between Barber and the new manage- 
ment with reference thereto, as a result of which suit was 
brought by the company to recover said sum. Thereupon 
Barber made a counter-claim for some $10,000 of salary 
alleged to be due him and not withdrawn, and as a result 
of examination and investigation of the company’s books 
with reference to this claim, certain irregularities and 
mismanagement came to light, which were set forth in 
an amended petition and furnished the principal points 
of controversy in the case as finally tried. 

Thus there are two branches to the case: Upon the 
one hand a suit by the corporation to recover the money 
taken out by Barber as back-salary just prior to the time 
he sold his stock, and certain other money which at vari- 
ous times he is alleged to have appropriated wrongfully 
to his own use, and on the other hand a suit to recover 
for Barber's mismanagement and for profits made by him 
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through the use of the company’s money at a time when 
he stood in a fiduciary relation thereto. The principal 
mismanagement consisted in borrowing funds of the com- 
pany to purchase its stock and in making a profit out 
of the purchase of the stock and the dividends accruing 
thereon. At the time the stock was bought with money 
borrowed from the company it was worth about $55 a 
share. But seven years later, when the defendant Barber 
sold out his interest in the company, it had come to be 
worth $115 a share. During that time dividends had 
accrued in considerable amounts, and had been paid to 
and received by Barber. The decree compels Barber to 
account for the profits and for the dividends, on the ground 
that the loan of the company’s funds and the use of those 
funds in purchase of the stock was unauthorized, and 
that the profits and the dividends belonged in equity to 
the company. Upon the issue as to salary, the court found 
that Barber was entitled to recover for back-salary, as 
claimed, and applied the amount found to be due him 
thereon upon the amounts found due the company by rea- 
son of his mismanagement. 

The facts with reference to the mismanagement, as 
found by the court, are substantially these: In January, 
1892, and for some time prior to that date, the stockholders 
of the company were divided into two factions. The one 
consisted of the defendants Barber, Lovett, Reynolds and 
Woodman, who held 237 shares, and some other stock- 
holders, not sufficient, however, to constitute a majority. 
The other faction was controlled by one Hamilton, and 
held in the aggregate 507 shares. As the controversy be- 
came acute, the Hamilton faction required the Barber 
faction to purchase their 507 shares of stock, or else to 
submit to the election of a board of directors who would 
choose a new secretary and general manager and entirely 
alter the policy and management of the company. It 
appears that Barber and his associates were experienced 
insurance men, while Hamilton and his faction were not, 
and the court has found that Barber, Lovett, Woodman 
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and Reynolds believed it to be for the best interests of 
the company, as well as for their own interest, that the 
company should be managed by persons of experience in 
the business. Accordingly, they agreed among themselves 
to purchase the 507 shares and thus preserve control of the - 
company. For that purpose they agreed also to procure 
money temporarily by borrowing of banks on their own 
notes, paying said notes with money which they could 
borrow from the company as soon as they could obtain 
control thereof, unless in the meantime they were able 
to sell enough of the shares purchased to pay off their 
notes, or to pay them off by the sale of other property. 
In pursuance of this design, they borrowed the necessary 
funds of banks, purchased the shares, and distributed 
them among themselves, the majority going to the de- 
fendant Barber. A period of financial depression was 
imminent, and after the purchase it became impossible 
to dispose of the shares, as the defendants had hoped, so 
that it was necessary to borrow of the company in order 
to pay off their notes at the banks. Accordingly the de- 
fendants resorted to the company’s funds, borrowing a 
portion upon real estate security and another portion upon 
notes secured by pledge of the stock. As to the money 
borrowed upon real estate security, the court has found 
that the loans were made in good faith, with bona-fide 
intention of repaying them in full, principal and interest ; 
that the security was fair and reasonable; that the loans 
were made according to the usual mode of business of 
the company; were entered upon the books in the regular 
way; were known to the officers, directors and stockholders 
of the company; were in large part included in the annual 
reports of the company, and have all been paid in full, 
either by cash or conveyances of property to the com- 
pany, except the interest on a mortgage loan to the de- 
fendant Barber. The loans on collateral security, on the 
eontrary, were not carried on the books of the company 
openly in the name of the parties who obtained them. 
They were not such loans as the statute authorized the 
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company to make, and the court has found that they were 
not properly secured. The court has also found that it 
was agreed between the defendants Barber, Lovett and 
Reynolds, when these collateral loans were originally ob- 
tained from the company, that they would pay no interest 
thereon, and that after a short time they ceased to pay 
any. These loans were kept standing on the books, in 
one form or another, until the sale of the stock of Funk- 
houser in December, 1899, when the collateral loan ac- 
count, which consisted of these items, was turned over 
to Barber, as before stated. The court found on this point 
that the apportionment of the consideration which Funk- 
houser was to pay and did pay to Barber for all the shares 
of stoek in the company, as provided for in the contract, 
whereby $75,000 was stated to be the consideration for 
the shares of stock, and the remaining $40,000 a bonus, 
was made after the sale was practically consummated, 
to enable Barber to buy in the shares of the company held 
by other stockholders for the purpose of selling and de- 
livering them, and that the real value of the stock and 
the true consideration received therefor was not $75,000, 
but the full sum of $115,000. Upon this basis the court 
found that the portion of said 507 shares of stock which 
was covered by the collateral loans, namely, 203 1-6 shares, 
was at all times, after the sale by Hamilton, in equity the 
property of the company, and that the company was en- 
titled to recover the full consideration which Funkhouser 
paid Barber therefor, namely, $115 a share. 

Another item of mismanagement grew out of a mort- 
gage loan to the defendant Woodman. In 1886, Woodman 
and his wife borrowed $1,400 of the plaintiff upon a mort- 
gage. In January, 1898, there were $1,600 due upon the 
loan, and on that date Woodman assigned to Barber his 
half interest in 75 shares of the stock purchased from 
Hamilton and his associates, which had been apportioned 
to Lovett and Woodman as partners. Thereupon the ecom- 
pany released the murtgage, and Barber charged the 
$1,600 on the books of the company as cash. This item was 
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carried on the books in various ways until December 1, 
1899, when Barber paid it. The court considered that this 
amounted to a use of $1,600 of the company’s funds in 
the purchase of the stock, and that the profits on 374 
shares, ainounting to $2,612.50, should be accounted for to 
the company. 

_A similiar item grows out of the purchase by Barber 
from the plaintiff of 20 shares of stock, originally held 
by the wife of the defendant Reynolds. This stock was 
sold to the company on August 1, 1899, and applied on a 
mortgage of $2,700, given by her and her husband to the 
company. The court found that Barber purchased the 
stock of the company, giving his note for a portion, and 
carrying the remainder upon the books of the company 
by various devices until December 1, 1899, when the whole 
was paid. It held, therefore, that he was liable to the 
company for the profit on these shares. 

A further item of mismanagement grows out of a mort- 
gage for $2,600 executed by one Raff. In January, 1894, 
an instalment of principal and a large amount of accrued 
interest and taxes had fallen due. At that time the mort- 
gage was assigned by its then holder to the defendant 
Barber for about the sum of $1,300. The court has found 
that Barber knew at the time that foreclosure would be 
necessary, and immediately instituted a suit in his own 
name for that purpose. Pending a stay on order of sale 
pursuant to decree in the foreclosure suit, Barber as- 
signed the mortgage to the plaintiff company as collateral 
security for a note which he owed it, and afterwards drew 
out $2,500 of the company’s money in payment therefor. 
Subsequently, the foreclosure sale was confirmed and a 
large deficiency judgment entered. This judgment was 
never assigned to the company; but after receiving a mas- 
ter’s decd in the foreclosure proceedings, he conveyed the 
property by warranty deed to the plaintiff. The court 
found that the company paid taxes amcunting to nearly 
$1,200, and, taking this into account, held that the ‘total 
amount of the company’s money used in the transaction 
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was over $5,100. It found further that this was an im- 
provident and unlawful investment, in case the mortgage 
was bought originally for the company, as Barber alleged ; 
and that if it was not so bought originally, the sale to 
the company pending stay in the foreclosure suit was a 
violation of his trust, so that in either event he did not 
act for the best interests of the company, and upon re- 
conveyance should account to it for said sum of $5,100. 
The other items are of a different nature. In 1895 Bar- 

ber, while secretary and manager of the company, drew 
two checks for $1,500 each—-one to the defendant Reynolds 
and the other to the defendant Lovett. These checks were 
indorsed, and deposited by Barber in his personal account. 
Thereupon he drew his check in favor of the company for 
the aggregate sum, deposited it to the credit of the 
company, and credited said sum of $3,000 on collateral 
notes signed by himself and said defendants, as a payment 
thereon. These checks were issued in payment of alleged 
claims for services rendered by Lovett and Reynolds in 
preventing legislation hostile to the company and other 
similar matters, and the court has found that such claims 
were not ‘bona-fide and were barred by the statute of limi- 
tations, and that the transaction was in effect a conver- 
sion of $3.000 of the company’s money. It has also found 
that at various times the defendant coilected sums amount- 
ing to $237.37, belonging to the company, for which he 
failed to account. We think that the item of interest 
on the mortgage loan ahove mentioned is to be put in the 
same category. And here belongs also the claim for $2,200 
of the company’s funds withdrawn by Barber on Novem- 
ber 20, 1899, on account of back-salary. Upon the issues 
as to salary, the court found that in 1890 a contract was 
entered into between Rarber and the company, whereby 
he was to receive a certain salary for the remainder of 
that year and for the year 1891, and from January 1, 1892, 
to January 16, 1895, a salary at the rate of $5,000 per 
annum. The term of employment under the contract was - 
for five years. Barber served, however, continuously from 
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the inception of the contract until December 2, 1899, and 
after the expiration of the term provided, no action of 
any kind was ever taken by the company, by its board of 
directors or by any committee or officer, other than Bar- 
ber, with reference to the amount of salary. But in 1895, 
on account of general financial depression, it became nec- 
essary to reduce the salaries of all employees, and at that 
time Barber voluntarily reduced his own salary to $3,000 
per annum. The court finds that from that date he drew 
his salary from month to month substantially on the basis 
of such reduction until he terminated his connection with 
the company. The evidence tends to show that during the 
period from 1895 to 1899 he made repeated admissions 
that his salary was paid, that he made statements of the 
condition of the company from which it is evident he con- 
sidered his salary was $3,000 a year, and that the state- 
ment of the assets and liabilities which he made to Funk- 
houser, pursuant to his contract, was made upon the same 
basis. The court found, however, that he was not estopped 
by his voluntary action, but was entitled to receive salary 
at the rate of $5,000 a year during the whole period 
from 1895, and that there was due him on account of un- 
drawn salary the sum of $9,485.22. 

Thus, as already indicated, this suit involves two dis- 
tinct questions. The liability of the defendant Barber to 
account to the company, as at present constituted, for 
his mismanagement and unauthorized dealings with the 
company’s funds prior to the sale of all the stock to 
Funkhouser and his associates is one question. His liabil- 
ity to the company for money and assets of the company 
withdrawn and converted to his own use is quite another 
question. Connected with this last question is his claim 
for unpaid salary. 

We shall first address ourselves to the question of Bar- 
ber’s liability for mismanagement. Complaint is made 
of the findings of fact of the trial judge upon the several 
items with respect to which mismanagement is charged. 
The evidence on these points is very voluminous, and in 
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some respects is conflicting. Much of it takes the form of 
expert testimony with reference to the company’s books, 
and is made up of conclusions deduced by accountants 
from their examinations of the books and papers of the 
company, which are difficult to follow, and at times are 
somewhat conjectural. But upon review of the evidence, 
we are satisfied that the findings of fact are accurate and 
complete, and are well sustained by competent and cred- 
ible evidence. We have no disposition to interfere with 
any of them. Accepting these findings of fact, however, 
several important questions of law arise with reference to 
which the decree rendered must be tested. 

Counsel for the appellant makes three points. The first 
is that the several transactions recited amounted to loans 
of the company’s money to Barber, and that, as the money 
borrowed has been repaid, he and not the company is 
. entitled to the profits. We can not assent to this proposi- 
tion. The use of the company’s money amounted, as the 
court has found, to a speculation by one of the officers 
in violation of his trust, which resulted in a profit. Were 
this an ordinary case, we think there can be no question 
that the corporation would be entitled to sue, or a stock- 
holder on its behalf and for the benefit of all others. But 
it is urged that this is not an ordinary case. None of the 
present stockholders were owners of stock in the corpo 
ration at any time previous to December 2, 1899. All of 
them acquired their interest in the corporation by and 
through the sale from Barber to Funkhouser on that date. 
Accordingly, the second point made by counsel is that as 
the defendant Barber came to own all of the stock, and 
the present stockholders acquired their stock through him, 
there was a merger in said defendant of all the claims 
which the corporation or its stockholders might have held 
against him, and such claims became extinguished there- 
by. We do not think this point is well taken. The trial 
court has found, upon conflicting evidence, that the defend- 
ant was never the owner of all the stock in the corporation, 
but was only the agent of some of. those whose stock he 
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procured and sold to the present stockholders. There is 
ample evidence to show that this is true, and that as to 
several shares of stock he had at no time any beneficial 
interest. The third and most serious pvint is that a re- 
covery in the present case would be entirely for the ad- 
vantage and inure to the benefit of the present stock- 
holders. It would amount in substance to a recovery back 
by them of the purchase-money which they paid the de- 
fendant: Barber for his stock, since the money, when re- 
covered for the corporation, would be for distribution 
among them—the sole stockholders of the company as now 
constituted. 

This raises numerous and difficult questions. It must 
be determined whether the present stockholders or any 
of them are entitled to complain of the acts of the defend- 
ant and of his past management of the company; for if 
any of them are so entitled, there can be no doubt of the 
right and duty of the corporation to maintain this suit. 
It would be maintainable in such a case even though the 
wrong-doers continued to be stockholders and would share 
in the proceeds. 1 Morawetz, Private Corporations, sec. 
294. We have therefore te consider first, how far, if at all, 
subsequent shareholders inay complain of prior misman- 
agement of the corporation. Next we must consider how 
far subsequent shareholders may complain of mismanage- 
ment when they hold through such mismanagement or 
have acquired their shares from persons who participated 
therein. The third question to be considered is whether 
the result of a recovery in this case would be inequitable, 
as permitting the present stockholders to recover back 
purchase-money, or a portion thereof, for which they re- 
ceived full consideration, and to acquire shares worth $115 
each at $55 a share, and in addition thereto, recover 
and divide among themselves a further sum of $60 a 
share, imposed upon the defendant Barber for his de- 
linquencies in matters which have in no way injured the 
present stockholders, or any of them, or their interests. 
Finally, assuming that by reason of the foregoing propo- 
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sitions the present stockholders are in no position to com- 
plain and have no standing in equity, may the court look 
beyond the corporation to the ultimate and substantial 
beneficiaries of a recovery, or is it bound to deal with 
the corporation as a separate person in all respects? 
Sound reason and good authority sustain the rule that 
a purchaser of stock can not complain of the prior acts 
and management of the corporation. Hawes v. Contra 
Costa Water-works Co., 104 U. S., 450, 26 L. Ed., 827; 
Dimpfell v. Ohio & M. RK. Co., 110 U. 8., 209, 3 Sup. Ct. 
Rep., 573, 28 L. Ed., 121; Vaylor v. Holmes, 127 U. S., 
489, 8 Sup. Ct. Rep., 1192, 32 L. Ed., 179; Southwest Nat- 
ural Gas Co, v. Fayetie Fuel-Gas Co., 145 Pa. St., 18, 23 
Atl. Rep., 224; Alexander v. Searcy, 81 Ga. 536, 8 S. 
E. Rep. 630, 12 Am. St. Rep., 337; Clark v. American 
Coal Co., 86 Ia., 486, 53 N. W. Rep., 291, 17 L. R. A., 557; 
United Electric Securities Co. v. Louisiana Electric Light 
(o., 68 Fed. Rep., 673; Venner v. Atchison, T. & 8. F. 
R. Co., 28 Fed. Rep., 581; Heath v. Erie R. Co., 8 Blatchf. 
[U. 8. C. C.], 347, Fed. Cas. No. 6,306; Dannmeyer v. 
Coleman, 8 Sawy. [U. 8. C. C.], 51, 11 Fed. Rep., 97; 
Pennsylvania Tack Works v. Sowers, 2 Walk. [Pa.], 416; 
4 Thompson Corporations, sec. 4569. In Alexander v. 
Searcy, supra, the court say (p. 550): “The weight of au- 
thority seems to be that a person who did not own stock 
at the time of the transactions complained of, can not 
complain or bring a suit to have them declared illegal.” 
In United States Securities Co. v. Louisiana Electric Laght 
Co. it is said (p. 675) : “As a general proposition, the pur- 
chaser of stock in a corporation is not allowed to attack 
the acts and management of the company prior to the ac- 
quisition of his stock; otherwise, we might have a case 
where stock duly represented in a corporation consented 
to and participated in bad management and waste and, 
after reaping the benefits from such transactions, could 
be easily pussed into the hands of a subsequent purchaser, 
who could make his harvest by appearing and contesting 
the very acts and conduct which his vendor had consented 
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to.” These remarks are not without application to the 
case at bar. The present shareholders are all subsequent 
purchasers; they obtained their stock through the defend- 
ant Barber; they hold a large number of their shares 
under a purchase from him and his associates through the 
very mismanagement now complained of; a majority of 
the remaining shares come directly from Barber and his 
associates in the wrongs upon which this suit is based. In 
other words, the present stockholders are contesting acts 
through which they get title to a large portion of their 
stock, and acts which those through whom they derived 
the greater part of the remainder could not have chal- 
lenged because they participated therein, and, by contest- 
ing these acts, which did not injure any of the present 
stockholders in the least, are recovering back a large part 
of the purchase price of stock which was admittedly worth 
all that they paid for it. Such cases illustrate forcibly 
the wisdom of confining complaints of this kind to those 
who were stockholders at the time or their successors by 
operation of law. 

The rule that a suit for mismanagement can not be 
maintained by one who was not a stockholder at the time, 
has been criticised as based on jurisdictional considera- 
tions peculiar to the federal courts and on obsolete com- 
mon-law doctrines as to champerty and maintenance. 4 
Thompson, Corporations, secs. 4569-4571; 1 Morawetz, 
Private Corporations, sec. 270. In our judgment it does 
not depend upon either. The federal equity rule, while 
designed in part to prevent collusive proceedings in fraud 
of the jurisdiction of those courts, goes far beyond the 
requirements of such a purpose. If that were the sole 
purpose of the rule, it should go no further than to prevent. 
such suits where the vendor of the stock was a citizen of 
the same state as the corporation. If the vendor and pur- 
chaser were citizens of the same state, and the vendor, an 
original stockholder, had never had the same citizenship 
as the corporation, no fraud on the jurisdiction of the 
eourt would be possible, and in such case, if recovery were 
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proper and the purchaser’s cause were meritorious, it 
would be highly unjust for the court to abrogate its juris- 
diction. This consideration alone disposes of the criticism. 
The rule has its foundation in a sound and wholesome 
principle of equity,—namely, that the rules worked out 
by chancellors in furtherance of right and justice shall not 
be used, because of their technical character, as rules, to 
reach inequitable or unjust results. Resting on this basis, 
the “value and importance [of the rule] are constantly 
manifested.” Field, J., in Dimpfell v. Ohio & M. R. Co., 
110 U. S., 209, 3 Sup. Ct. Rep., 573, 28 L. Ed., 121. The 
right of the stockholder to sue exists because of special 
injury to him for which otherwise he is without redress. 
If his interest is trifling and the injury thereto of no con- 
sequence, he can not sue to compel righting of wrongs to 
the corporation. McHenry v. New York, P. & O. R. Co., 
22 Fed. Rep., 130; Albers v. Merchants’ Hachange of St. 
Louis, 45 Mo. App., 206. Hence there is obvious reason for 
holding that one who held no stock at the time ofthe mis- 
management ought not to be allowed to sue unless the 
mismanagement or its effects continue and are injurious 
to him, or it affects him specially and peculiarly in some 
other manner. City of Chicago v. Cameron, 22 Til. App., 
91, 120 Ill., 447, 11 N. E. Rep., 899, is a case of the first 
type; Carson v. Iowa City Gaslight Co., 80 Ia., 688, 45 N. 
W. Rep., 1068, is one of the second type. Except in such 
cases, the purchaser ought to take things as he found them 
when he voluntarily acquired an interest. If he was de 
frauded in the purchase, he should sue the vendor. As to 
the corporation and its managers, so long as he is not in- 
jured in what he got when he purchased, and holds exactly 
what he got and in the condition in which he got it, there 
is no ground of complaint. Clark v. American Coal Co., 
86 Ia., 436, 53 N. W. Rep., 291, 17 L. R.”A., 557. 

The cases which hold that a subsequent stockholder may 
sue for mismanagement, may be noticed briefly. Those 
commonly cited are: Ramsey v. Gould, 57 Barb. [N. Y.], 
398; Young v. Drake, 8 Hun [N. Y.], 61; Parsons v. 
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Joscph, 92 Ala., 403, 8 So. Rep., T88; Winsor v. Bailey, 
55°N. H., 218; Forrester v. Boston & Montana Consoli- 
dated Copper & Silver Mining Co., 21 Mont., 544, 55 Pac. 
Rep., 353. In Ramsrcy v. Gould, plaintiff, believing that 
there had been mismanagement, bought shares for the pur- 
pose of proceeding against the directors and officers and 
“bringing them to justice.” The court permitted the suit 
upon the ground that plaintiff's motives were immaterial. 
But it is assumed, without discussion, that he had an inter- 
est to vindicate, and had suffered some wrong, which is the 
real question on which such cases depend. Moreover, it is 
by no means clear that the motives behind a stockholder’s 
suit are immaterial. Where stock is acquired for the 
purpose of bringing suit, it has been held that the com- 
plainant is a mere interloper, entitled to no consideration. 
Hawes v. Contra Costa Water-works Co., 104 U. S., 450, 
461, 26 L. Eid., 827; Moore v. Silver Valley Mining Co., 104 
N. Car., 6384, 10 8. E. Rep., 679; Kingman v. Rome, W. & O. 
R. Co., 30 Hun [N. Y.], 73; Du Pont ». Northern P. R. 
Co., 18 Fed. Rep., 467, 471. And stockholders’ suits not 
brought in good faith in the interests of the corporation 
have been dismissed on that ground. Beshour v. Chappell, 
6 Colo. App., 323, 40 Pac. Rep., 2445 Belnont v. brie R. Co., 
52 Barb. [N. Y.], 6387. In Young v. Drake, the court fol- 
low Ramsey v. Gould. The further point is made that “the 
plaintiff acquired all the rights of the person of whom he 
purchased.” Of course, in a case where those of whom he 
purchased had participated or acquiesced in the misman- 
agement, this view would preclude the purchaser from 
suing. And he could not sue as being a bona-fide pur- 
chaser in ignorance of the disability attaching to his 
vendor, becituse shares of stock are not negotiable, and 
the sale can not pass greater rights than those possessed 
by the vendor. Clark v. American Coal Co., 86 Ia., 436, 
53 N. W. Rep., 291, 17 L. R. A., 557; 4 Thompson, Corpora- 
tions, p. 38410. But it may be doubtful whether a pur- 
chaser of stock buys or intends to buy anything beyond 
the vendor’s present interest in the corporation and its 
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assets. His vendor’s causes of action for past in- 
‘juries and rights to complain of past mismanagement are 
scarcely in contemplation of the parties. We must not 
suffer curselves to be deceived by speaking of causes of 
action of the corporation in this connection, since causes 
of action of this character belong to the corporation for 
the benefit and in the interest of its stockholders. Par. 
sons v. Joseph and Winsor v. Bailey adopt the view of 
Mr. Morawetz that the rule announced by the federal 
courts is a rule of practice based on jurisdictional peculi- 
arities of those courts and not of general application. In 
Forrester v. Mining Co., the transaction was not complete 
and still required ratification by the stockholders. The 
complainants, although they bought after the acts were 
done, were stockholders while the matter was still for- 
mative, and had an undoubted right to interfere to pre- 
vent its consummation. Hence what is said as to the 
point in question, is dictum only. 

The fallacy in the view that one who has not “pees in- 
jured by a transaction and is not affected thereby can 
acquire a right to sue in equity to set it aside because he 
has acquired the shares of the person injured, is exposed 
in such cases as Graham v. La Crosse & M. R. Co., 102 U. 
S., 148, 26 L. Ed., 106, and Hoffman v. Bullock, 34 Fed. 
Rep., 248. The right to complain of such transactions is 
one which the stockholders injured may or may not ex- 
ercise as they choose. Where such transactions are not 
absolutely void, they may, if they so elect, acquiesce and 
treat them as binding. The discretion whether to sue to 
set them aside or to acquiesce in and agree to them is 
incapable of transfer. If the new stockholder is injured, 
there is another question. In that case he also has a 
power of proceeding or remaining inactive as he may 
prefer. Where he is not injured, he can take no advantage 
of the power which was in his vendor and the latter did 
not care to exercise. In Graham v. La Crosse & M. RB. Co., 
supra, the point was urged which is so often made in con- 
nection with suits by subsequent stockholders, and upon 
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which Mr. Morawetz bases his statement that such stock- 
holders should be allowed to sue. Bradley, J., says (p. 
1538): “But it is contended that this is a case in which 
the debtor corporation was defrauded of its property, and 
that, as the company had a right of proceeding for its re- 
covery, any of its judgment and execution creditors have 
an equal right; that it is a property right, and one that 
inures to the benefit of creditors. Conceding that cred- 
itors who were such when the fraudulent procurement of 
the debtor’s property occurred * * * the question still 
remains, whether * * * subsequent creditors have 
such an interest that they can reach the property for the 
satisfaction of their debts. We doubt whether any case, 
going as far as this, can be found. * * * It scems clear 
that subsequent creditors have no better right than sub- 
sequent purchasers, to question a previous transaction in 
which the debtor’s property was obtained from him by 
fraud, which he has acquiesced in, and which he has mani- 
fested no desire to disturb. Yet, in such a case, subsequent 
purchasers have no such right.” Hence, upon review of 
the authorities and the principles on which they appear to 
proceed, notwithstanding the position of some of the text- 
writers, the sounder doctrine, sustained by the better and 
more numerous adjudications, appears to be that subse- 
quent stockholders have no standing, as a general rule, to 
attack prior mismanagement of the corporation. 

It appears to be well settled, also, that stockholders who 
have acquired their shares and their interest in the cor- 
poration from the alleged wrong-doers and through the 
prior misnianagement have no standing to complain 
thereof. Brown v. Duluth, M. & N. R. Co., 53 Fed. Rep., 
889; Matter of Application of Syracuse, C. & N.Y. R. Co., 
91 N. Y., 1; Schilling € Schneider Brewing Co. v. 
Schneider, 110 Mo., 838, 19 S. W. Rep., 67; Langdon v. 
Fogg, 14 Abb. N. Cas. [N. Y.], 485; Parsons v. Hayes, 18 
Jones & Sp. [N. Y.], 29; Hollins v. St. Paul, M.é M. R. 
‘Co., 9 N. Y. Supp., 909; Clark v. American Coal Co., 86 
Ia., 436, 53 N. W. Bep., 291, 17 L, B. A., 557 ; 4 Thompson, 


662 NEBRASKA REPORTS. [ VOL. 67 


Home Fire Ins. Co. v. Barber. 


Corporations, p. 3410; Cook, Corporations, secs. 40, 786, 
note. If a stockholder’s predecessor in title has acquiesced 
in a course of mismanagement, it has even been held that 
he can not maintain a suit to restrain its continuance. 
Trimble v. American Sugar Refining Co., 61 N. J. Eq., 
340, 48 Atl. Rep., 912. In Thompson, Corporations, supra, 
the learned author says (p. 3409): “But as share certifi- 
cates do not, under any theory, rise to the grade of strictly 
negotiable paper, it should follow, and especially in re 
gard to the transfer of any litigious rights which may 
attach to them, that their holder can not, by selling them 
to another, transfer to that other any better litigious 
rights, inhering in them, than he himself possesses. If, 
therefore, he has, by his conduct as a shareholder, estopped 
himself from maintaining a suit in equity to undo cor- 
porate action, * * * this estoppel will attend the shares 
in the hands of his vendee.” In consequence, it would 
make no great difference in the case at bar, as to the stand- 
ing of the present shareholders of the company in a court 
of equity, if we held that subsequent shareholders could 
attack prior mismanagement. The present shareholders 
hold 260 shares through a purchase from Barber, who 
acquired title through the acts complained of, and the 
money which they paid for those very shares, which they 
hold through such purchase, is now claimed to belong to 
the corporation, and is sought to be recovered from their 
vendor. Nor is this all. The greater part of the remain- 
ing shares were held by Barber and his associates when the 
alleged wrongs were committed, and are now held by the 
present stockholders under a purchase from Barber. To 
allow them to open up these transactions is to allow them 
to go counter to their own title to a large part of the stock, 
and to assert rights and claims which their vendor could 
never have asserted, and this, too,as to past transactions, 
which have no present effect upon the value of their stock, 
and do not continue to be felt in any way in the corporate 


management. 
There is another and still stronger reason why the 
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present stockholders have no standing in a court of equity 
to complain of the transactions on which this suit is 
based. To permit them to recover, under the circumstances 
. of the case at bar, would be highly inequitable. It would 
be to give them moneys to which they have no just title 
or claim whatever, and enable them to speculate upon 
wrongs done to others with which they have no concern. 
It would enable them to recover back a large part of the 
purchase-money they paid and agreed to pay for the stock, 
notwithstanding the stock was worth all that they paid 
for it, and notwithstanding they obtained and now retain 
all that they bargained for. So long as they received all 
that was contracted for, there is no equity in allowing 
them to recover back a considerable portion of what they 
paid, merely because their vendor had previously wronged 
some one else who could have obtained redress in the name 
of the corporation which they are now able to use. This 
is especially manifest in respect to the dividends. As 
Barber and his associates acquired shares by unauthorized 
borrowings of the company’s money, and so held them in 
trust for the corporation, as representing all the then 
stockholders, in equity the dividends paid upon such 
shares doubtless were received impressed with the same 
trust. But who were the beneficiaries of that trust? Not 
the other stockholders only, but Barber and his associates, 
together with such remaining stockholders. Barber and 
his associates held most of the stock outside of the shares 
in question. Instead of receiving all the dividends on those 
shares, they should have received, in equity, the greater 
portion only. Had a stockholder gone into equity at that 
time and recovered the dividends for the company, they 
would simply have been for distribution among those who 
held the shares not subject to a trust for the company, and 
Barber and his associates would still have been the heaviest 
beneficiaries. For it is well settled that a recovery in such 
case inures to the benefit of all stockholders, as well those 
who were wrong-doers as those who were innocent. 4 
Thompson, Corporations, sec. 4491. But after an entirely 
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new set of stockholders have come in, holding these shares 
under Barber and his associates and the remainder of the 
latters’ shares under purchase from them, to let them 
recover back these dividends is to let them reclaim over 
fifty per cent. of the purchase-money, and recover from 
Barber moneys which in equity belonged to him when he 
took them. The fact that a relatively small portion be- 
longed to others can not alter the unconscionable character 
of such a recovery, so long as the present stockholders are 
not those others and have no standing in equity as their 
representatives. Recovery by or for the benefit of the 
present stockholders means, to put it plainly, that through 
the instrumentality of a court of equity they are to get 
shares, worth by their own valuation $115 each, for $55 
each; are to get back-dividends which never would have 
been payable to them in any event and were not bargained 
for when they bought, and are to receive, in addition to 
the shares worth $1.15 on the dollar, 60 cents more on 
cach dollar, imposed on Barber for his delinquencies. 
Barber wronged the old stockholders. His conduct in 
many respects was unconscionable and indefensible. But 
his fellow-stockholders were supine for many years. They 
took no steps to investigate what he was doing, or to pro- 
tect or assert their rights. Now third parties, who bought 
all of Barber’s shares, including those which he held as 
a result of his wrongful manipulations, seek to assert those 
rights aud reap a profit thereby. Because the inequitable 
conduct of Barber shocks the conscience of a chancellor 
is no reason why he should give his conscience a further 
shock by aHowing Funkhouser and his associates to re- 
cover money to which thev have no legal or equitable claim. 

Conceding, then, that all of the present stockholders are 
so ciretunstanced that no relief should be afforded them 
in a court of equity, may the corporation recover, not- 
withstanding? We think not. Where a corporation is not 
asserting or endeavoring to protect a title to property, it 
can only maintain a suit in equity as the representative 
of its stockholders; if they have no standing in equity to 
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entitle them to the relief sought for their benefit, they can 
not obtain such relief through the corporation or in its 
name. Arkansas River Land, Town & Canal Co. v. Farm- 
ers’ Loan & Trust Co., 18 Colo., 587, 22 Pac. Rep., 954; 
Des Mowmes Gas Co, v. West, 50 Ia, 16; Schilling €& 
Schneider Brewing Co. v. Schucider, 110 Mo., 88, 19 S. W. 
Rep., 467; Flagler Engraving Machine Co. v. Flagler, 19 
Fed. Rep., 468; Parsons v. Hayes, 14 Abb. N. Cas. [N. Y.], 
419; Langdon v. Fogg, 14 Abb. N. Cas. [N. Y.], 435. It 
would be a reproach to courts of equity if this were not so. 
If a court of equity could not look behind the corporation 
to the shareholders, who are the real and substantial bene- 
ficiaries, and ascertain whether these ultimate beneficiaries 
of the relief it is asked to grant have any standing to 
demand it, the maxim that equity looks to the substance 
and not the form would be very much limited in its ap- 
plication. “It is the province and delight of equity to 
brush away mere forms of law.” Post, J., in Fitzgerald 
v. Fitzgerald & Mallory Construction Co., 44 Nebr., 4638, 
492. Nowhere is it more necessary for courts of equity to 
adhere steadfastly to this maxim, and avoid the danger of 
allowing their remedies to be abused, by penetrating all 
legal fictions and disguises, than in the complex relations 
growing out of corporate affairs. Accordingly, courts and 
text-writers have been in entire agreement that equity will 
look behind the corporate entity, and consider who are 
the real and substantial parties in interest, whenever it 
becomes necessary to do so to promote justice or obviate 
inequitable results. In 4 Thompson, Corporations, sec. 
4479, the learned author says: “Ag in point of substance 
and sense, the corporation consists of the aggregate body 
of its shareholders, it is obvious that, in the most sub- 
stantial sense, the directors are trustees for the share- 
holders, and that in any action to redress breaches of trust 
on the part of the directors, the shareholders are the real 
parties in interest.” Again: “For the purpose of sub- 
stantial right, though not for the conveniences of legal 
procedure, the aggregate body of shareholders in a joint 
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stock company * should be deemed the SoRAuiilok: » 1 
Thompson, Corporations, sec. 17. Mr. Morawetz also 
writes very cogently to the same effect: “It is essential 
to a clear understanding of many branches of the law of 
corporations to beay in intnd distinctly, that the existence 
of a corporation independently of its shareholders is a fie- 
tion; and that the rights and duties of an incorporated 
association are In reality the righis and duties of the per- 
sons Who compose it, and not of an imaginary being.” 
1 Movawetz, Private Corporations, sec. 1, “While a cor- 
poration may, from one point of view, be considered as 
an entity without regard to the corporators who compose 
it, the fact remains self-evident that a corporation is not 
in reality a person or thing distinct from its constituent 
paris. The word ‘corporation’ is but a collective name for 
the corporators or members who compose an incorporated 
association.” 1 Morawetz, Private Corporations, see. 1. In 
Voore v. Schoppert, 22 W. Va., 282, 290, the court say: 
“The relation between a corporation and its several 
members may, for all practical purposes, be treated as 
that of trustee and cestui que trust. In contemplation of 
law, the property and-rights of an incorporated company 
belong to the united association acting in the corporate 
name, and not to the stockholders. The latter, however, 
are the real owners; and a technical trust thus arises in 
their favor, which will be protected and enforced by the 
courts of equity.” 

This principle that in equity the corporation is regarded 
as a trustee for those who are the ultimate substantial 
beneficiaries of what is held and acquired in the corporate 
naine, finds many important illustrations in various de- 
partments of the law of corporations. Thus it has been 
held that a sole stockholder may be treated in equity as 
the corporation, when the equities of a case so require. 
Swift v. Smith, 65 Md., 428, 57 Am. Rep., 336; 7 Thomp- 
son, Corporations, sec. 8403; 4 Thompson, Corporations, 
sec. 5007. The case of Swift v. Smith has been criticised, 
as we think with some reason, so far as it deals with the 
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sole stockholder as if he had some title to the property. 
But so far as it sustains the proposition that between 
the corporation and the stockholder the latter is to be 
recognized as the real beneficiary, and consequently that 
equitable rights and remedies the benefit whereof would 
inure solely to the shareholder are to be regarded as ex- 
ercised for him by the corporation, and not as something 
belonging to it independently, the decision is in accord 
with the authorities. It has also been applied frequently 
where acts have been done or assented to by the whole 
body of shareholders and: attempt has been made to evade 
liability by conjuring with the corporate name. 1 Mora- 
wetz, Private Corporations, sec. 262; Sheldon Hat Block- 
ing Co. v. Hickemeyer Hat Blocking Machine Co., 90 N. 
Y., 607, 618; Omaha Hotel Co. vo. Wade, 97 U. S., 18, 
23, 24 L. Ed. 917. Another case where this principle 
comes into play is to be seen in attempts to place property 
beyond the reach of creditors by fraudulent incorpora- 
tions. In such cases, courts do not hesitate to look behind 
the corporation to the real and substantial beneficiaries. 
First Nat. Bank of Chicago v. Trebein Co., 59 Ohio St., 
316, 52 N. E. Rep., 8384; Terhune v. Hackensack Savings 
Bank, 45 N. J. Eq., 344, 19 Atl. Rep., 377; Kellogg v. 
Douglas County Bank, 58 Kan., 48, 48 Pac. Rep., 587, 
62 Am. St. Rep., 596; Lusk v. Riggs, 65 Nebr., 258. In . 
First Nat. Bank v. Trebein Co. the court say (p. 326): 
“The fiction by which an ideal legal entity is attributed 
to a duly formed incorporated company, existing separate 
and apart from the individuals composing it, is of such 
general utility and application as frequently to induce 
the belief that it must be universal, and be, in all cases 
adhered to, although the greatest frauds may thereby 
be perpetrated under the fiction as a shield. But modern 
cases, sustained by the best text-writers, confine the fiction 
to the purposes for which it was adopted.” It has like- 
wise been applied to cases of estoppel. Thus Mr. Thomp- 
son says: “We may also conclude from the premise that 
the body of stockholders are in substance the corpora- 
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tion, that estoppels are concurrent as between the stock- 
holders and the corporation,—in other words, that what- 
ever will estop the stockholderg will estop the corpora- 
tion, and whatever will estop the corporation will estop 
the stockholders.” 4 Thompson, Corporations, sec. 5269. 
But the commonest instance of application of this prin- 
ciple is in stockholders’ suits for mismanagement. Or- 
dinarily such suits are to be brought in the name of 
the corporation, at the instance of the corporate author- 
ities. But where, for some reason, this course is not open, 
the stockholders injured will not be deprived of all 
remedy, but upon proper showing will be permitted to 
sue directly by joining the corporation as a defendant. 
The very basis of these suits is that “courts of equity 
recognize that the stockholders are ultimately the only 
beneficiaries.” City of Chicago v. Cameron, 120 IIL, 447, 
457. Stockholders are allowed to sue in order to obtain 
redress for such wrongs because “in their effect and. es- 
sential character they are wrongs to the individual share- 
holder, inflicted upon his corporate interests by means 
of the control over those interests secured through the 
corporate organization and management.” Brewer v. Bos- 
ton Theatre, 104 Mass., 378, 395. See also State v. Holmes, 
60 Nebr., 39, 42. It is but another application of the 
same principle to hold that where no question of title is 
involved, but some equitable remedy is sought in the cor- 
porate name, depending purely upon the doctrines of a 
court of equity, the court, to prevent abuse and perversion 
of its doctrines and remedies, will look through the 
corporation to the real parties in interest, and, if those 
parties have no standing in equity, will refuse the remedy. 

Cases of this kind must be differentiated sharply from 
those where the proceeding is at law, or where a question 
of title to the corporate property is involved. There is 
no question that stockholders, as such, have no title to 
the corporate property which they can convey or incum- 
ber in their own names. Humphreys v. McKissock, 140 
U. 8., 304, 11 Sup. Ct. Rep., 779, 85 L. Ed., 473; Wheelock 
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v. Moulton, 15 Vt., 519; Smith v. Hurd, 12 Met. [Maas.], 
371, 385, 46 Am. Dec., 690; Parker v. Bethel Hotel Co., 
96 Tenn., 252, 34 8. W. Rep., 209, 81 L. R. A., 706; But- 
ton v. Hoffman, 61 Wis., 20, 50 Am. Rep., 181; Spurlock 
v. Missouri P. R. Co., 90 Mo., 199. But this, in substance, 
is only another way of saying that the corporation must 
act through its proper agents and in the prescribed way. 
4 Thompson, Corporations, sec. 4476. It is also true, 
for convenience of legal procedure and to avoid confusion, 
that restitution or redress, even where the injury has af- 
fected the interests of the stockholders, is to be sought 
primarily through the corporation. But this rule must 
always yield to the requirements of equity, and is cast 
aside in view of the fact that the stockholders are the real 
beneficiaries whenever the usual course is not open. 
Brewer v. Boston Theatre, supra; 4 Thompson, Corpora- 
tions, sec. 4477. Cases like the one at bar are obviously 
within the same reason. To permit persons to recover 
through the medium of a court of equity that to which 
they are not entitled, simply because the nominal recovery 
is by a distinct person through whom they receive the 
whole actual and substantial benefit, and that nominal 
person would, in ordinary cases, as representing bene- 
ficiaries having a right to recover, be entitled to relief, 
is a perversion of equity. It turns principles meant to 
do justice into rules to be administered surictly without 
regard to the result. It is contrary to the very genius 
of equity. When the corporation comes into equity and 
seeks equitable relief, we ought to look at the substance 
of the proceeding, and if the beneficiaries of the judgment 
sought have no standing in equity to recover, we ought 
not to become befogged by the fiction of corporate in- 
dividuality, and apply the principles of equity to reach 
an inequitable result. 

Hence, we think the rule to apply to such cases is this: 
Where a corporation is proceeding at law, or where it is 
asserting a title to property, or the title to property is 
involved, the corporation is regarded as a person separate 
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and cistinet from its stockholders, or any or all of them. 
But where it is proceeding in equity to assert rights of 
an equitable nature, or is seeking relief upon rules or 
principles of equity, the court of equity will not forget 
that the stockholders are the real and substantial bene- 
ficiaries of a recovery, and if the stockholders have no 
standing in equity, and are not equitably entitled to the 
remedy sought to be enforced by the corporation in their 
behalf and for their advantage, the corporation will not 
be permitted to recover. This rule finds many illustra- 
tions in the authorities. 

In Arkansas River Land, Town & Canal Co. v. Farmers’ 
Loan & Trust Co., 13 Colo., 587, 22 Pac. Rep., 954, the 
court said (p. 598): “It is true that, for some purposes, 
a body corporate is sometimes regarded as a legal entity, 
or a fictitious person having a distinct existence. This 
fiction is not recognized in equity. The reason is clear. 
Without organization and members, without officers and 
stockholders, a corporation is but a naked body. It may 
be authorized to exercise corporate franchises, but is 
without means or instrumentalities for such exercise. It 
is clear, therefore, that a body corporate can not maintain 
a suit. for equitable relief, except as the representative 
of the stockholders. It necessarily follows that if the 
shareholders are without equity they can not, through 
the corporate organization, or in its name, obtain relief 
cither for themselves or for the corporation. ‘In equity 
the conception of a corporate entity is used merely as a 
formula for working out the rights and equities of the 
real parties in interest, while at law this figurative con- 
ception takes the shape of a dogma, and is often applied 
rigorously, without regard to its true purpose and mean- 
ing. In equity the relationship between the shareholders 
is recognized whenever this becomes necessary to the at- 
tainment of justice; at law this relationship is not recog- 
nized at all’ 1 Morawetz, Private Corporations, 227. 
At the very outset of the discussion, then, it must be as- 
sumed that, in a suit of this nature, the corporation and 
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the individual plaintiffs can not be separated. It fol- 
lows that, if the individual plaintiffs are not entitled to 
relief, as counsel admits, the corporation is not, and the 
judgment dismissing the bill might, very properly, be af- 
firmed without further discussion.” 

In Parsons v. Hayes, 14 Abb. N. Cas. [N. Y.], 419, 431, 
the court say: “Again, considering that the fundamental 
position is, that Catlow becaime, in fact, sharcholder to 
the amount of all the capital stock, the following was the 
relation between the parties: The corporation was the 
holder of the legal title of the property of the corpora- 
tion, subject to corporate uses. Excepting this legal title 
for corporate uses, the shareholders were the parties in- 
terested in the property, in facl, owning all of it, except- 
ing the legal title, which, as against them, could be used 
for corporate purposes. The trustees were the statutory 
corporation. The shareholders were members or a part 
of the corporation. The corporation held the legal title 
for the pecuniary benefit of the sharcholders having no 
beneficial or pecuniary benefit in it. On the claims for 
the plaintiff, the thing possessed is the right of the cor- 
poration to have an action against its trustees for dam- 
ages for their acts, which it is claimed were wrongful to 
the corporation. This right, if it existed, was held by the 
same tenure and for the same purposes that other prop- 
erty would be held. The corporation would have a bare 
title to it for the beneficial use of shareholders. It seems 
to be evident, that the corporation could not claim ~ 
damage to its interest what would be damage to the bene- 
ficial interest, when the owners of the latter had con- 
sented to the so-called injury.” 

In Flagler Engraving Machine Co. v. Flagler, 19 Fed. 
Rep., 468, the promoters and directors of a corporation 
put in certain patent rights as part of its capital. After- 
wards by fraudulent practices they induced others to buy 
stock at extravagant prices. The purchasers got control 
of the corporation and brought a suit in equity in the 
name of the corporation against the former directors for 
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mismanagement. The court said that the purchasers 
might have a right to set aside the sales of stock made 
to them throngh fraud, but that they could not, by obtain- 
ing control of the company, set up an artificial case and 
recover through the company what was really their loss 
individually, and not as stockholders. 

In Schilling & Schneider Brewing Co. v. Schneider, 116 
Mo., 83, 19 S. W. Rep., 67, a corporation brought suit 
against certain stockholders to have shares which they 
held declared to be the property of the corporation. The 
court treated the remaining stockholders as the real par- 
ties in interest, and expressly referred to them as such, 
and held that as their predecessors in interest could not 
have complained of the use of money of the corporation 
in acquiring the shares, the stockholders in whose interest 
the suit was brought could not do so in their own name 
or in that of the corporation. 

The only decision which has been cited to the contrary 
is Fitzgerald v. Fitzgerald & Mallory Construction Co., 
41 Nebr., 374, 429. There it was held that a suit for mis- 
management was maintainable in equity as to a transac- 
tion in which four-fifths of the stockholders participated 
and the remainder acquiesced. There had been no change 
in the stockholders. Suit was brought by one who had 
acquiesced to recover for the benefit of the corporation. 
It was said that the action was for the benefit of the cor- 
poration, which was a distinct person, and was not 
affected by the circumstance that the stockholder himself 
was in no position to complain. But a rehearing was 
granted, if we may judge from the motion and brief of 
counsel, on this very ground; and upon rehearing this 
branch of the case was decided upon an entirely different 
point, namely, that there had been no acquiescence on the 
part of the complaining stockholder. Fitzgerald v. Fite- 
gerald & Mallory Construction Co., 44 Nebr., 468. Hence, 
while there is no express retraction of the statement in 
the former opinion, we are satisfied that the court in- 
tended to recede from it, and that we are not bound 
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thereby. We reach this conclusion the more readily be- 
cause the proposition that acquiescence of all the stock- 
holders does not preclude the right of the corporation to 
relief, as advanced in the first opinion, is contrary to the 
uniform and long established course of decision in all 
courts, and the understanding of all writers upon the 
subject. 2 Cook, Corporations, secs. 278, 279; 4 Thompson, 
Corpcrations, sec. 5269; 2 Beach, Private Corporations, 
sec. 887; 1 Morawetz, Private Corporations, secs. 262-264. 
The adjudications to the same effect as the statements of 
the text-writers cited are legion. 

But it is said the defendant Barber, by reason of his 
delinquencies, is in no position to ask that the court look 
behind the corporation to the real and substantial parties 
in interest. The trial court took this view, saying: “I 
have come to the conclusion that, there being no equities 
in this case in favor of Mr. Barber, it is not the duty of 
this court to look behind the entity of the corporation.” 
We do not think such a proposition can be maintained. 
It is not the function of courts of equity to administer 
punishment. When one person has wronged another in a 
matter within its jurisdiction, equity will spare no effort 
to redress the person injured, and will not suffer the 
wrong-doer to escape restitution to such person through 
any device or technicality. But this is because of its 
desire to right wrongs, not because of a desire to punish 
all wrong-doers. If a wrong-doer deserves to be punished, 
it does not follow that others are to be enriched at his 
expense by a court of equity. A plaintiff must recover on 
the strength of his own case, not on the weakness of the 
defendant’s case. It is his right, not the defendant’s 
wrong-doing, that is the basis of recovery. When it is 
disclosed that he has no standing in equity, the degree of 
wrong-doing of the defendant will not avail him. This 
principle can hardly need demonstration; but abundant 
illustrations are at hand. For instance, a creditor can not 
complain of a fraudulent conveyance by his debtor unless 
he is injured thereby. Baldwin v. Burt, 43 Nebr., 245. 
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The conduct of the debtor may have been ever so fraudu- 
lent. But if it apperrs that the creditor has not been 
prejudiced, he acquires no right merely from the evil in- 
tent of unconscientious acts of the debtor. Another ex- 
ample may be scen in Roberts v. Northern P. kk. Co., 158 
U.S., 1, 18, 15 Sup. Ct. Rep., 756, 39 L. Ed., 878. In that 
case a county had granted land to a railroad company 
without authority, and the grant, under statutes and de- 
cisions of the state, was of no effect. Afterwards the 
county sold the same land to an individual. The court 
said: “Whatever might be the result in a court of 
law of a contest between these respective grantees of 
the county, it may well be doubted whether a court of 
equity could be successfully appealed to by a purchaser 
from the county ef property worth upwards of two hun- 
dred thousand dollars for a nominal consideration of less 
than four hundred dollars. If the county had found that 
it had been overreached in its bargain with the railroad 
company, or had learned that its grant of these lands was 
invalid for want of power, and had come into a court of 
equity, offering to do equity by an offer to return or ac- 
count for the consideration received, the condition of 
things would have been different from what it now is. 
In such a proceeding the rescission would have inured to 
the benefit of the taxpavers of the county; but under the 
present claim, the benefit would go to a private party, 
who bought with knowledge of the county's previous sale, 
and who adinits in his answer that he secured his own 
grant for a grossly inadequate consideration because of 
the fact of such previous sale.” In other words, the wrong- 
doing of the defendant will not blind a court to the fact 
that the plaintiff may have no standing in equity. 
Counsel say that the court will not look through the 
corporation to the real plaintiffs in order to preserve to 
Barber the fruits of his wrong-doing. If such were the 
only purpose, we should agree. But the court will bear 
in mind the real parties in interest, in order to prevent 
those parties from misusing equitable rules and remedies 
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to obtain relief to which they have no right, and recover 
back money which they paid out voluntarily upon full 
consideration, without any deception, and to which they 
can assert no legal claim whatever. 

Turning, now, to those items which involve withdrawal 
of money and assets of the company by Barber and con- 
version thereof to his own use, it must be evident that the 
foregoing discussion does not apply thereto. So far as 
its title to property and its right to its money and 
assets are concerned, a clear distinction between the 
company and its stockholders is always drawn. As 
we have seen, even if Barber had owned all the stock 
in the company, he would have had no title to the 
corporate property, so far as to be able to deal with 
it in his own rather than in the corporate name. 
But he was only a majority stockholder. When he with- 
drew money or assets of the corporation and converted 
it to his own use, there was as clear a conversion as if the 
transaction had taken place between natural persons. If 
he concealed and covered up these transactions by avail- 
ing himself of the opportunities afforded him as secretary 
and manager of the company, and they were not dis- 
covered until a change in management resulted in an in- 
vestigation of the books, we see no reason why the com- 
pany should not recover the sums so misappropriated. 
We are therefore of opinion that so far as relates to the 
$3,000 converted under pretense of payment to Reynolds 
and Lovett for services as lobbyists, detailed in the 
twenty-third finding of the district court, and the con- 
version of the various collections, detailed in the twenty- 
ninth finding, the plaintiff should have judgment. We 
think, likewise, that it ought to recover the interest on 
the mortgage loan as found in the sixteenth finding. The 
trial court held that this loan was made in good faith, 
was duly entered on the books of the company and prop- 
erly secured and acquiesced in by the company and its 
officers. But it further found that a large amount of in- 
terest on the loan remained unpaid. There is nothing 
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. in the record to justify any inference, much less a finding, 
that Barber was not to pay all the interest on this loan. 
He had charge of the books and accounts of the company, 
and the evidence shows conclusively that he manipulated 
them in many ways so as to conceal the true nature of his 
dealings and the actnal condition of the transactions be- 
tween himself and his employer. <As to this item of in- 
terest, the case stands the same as any other between 
debtor and creditor. 

The same considerations apply to the money withdrawn 
on November 20, 1899. Unless the claim for back-salary 
is a just and valid one, this was simply a conversion of 
that amount of money of the company. It becomes neces- 
sary, therefore, in this connection, to pass upon the issues 
us to Barber’s claim for unpaid salary, since the conipany 
hag filed a cross-appeal from that portion of the decree 
in which such claim is allowed. Undoubted] Y, as a gen- 
cral rule, when parties have contracted for performance 
of certain services for a definite period at a fixed salary, 
and the employment continues bevond the period agreed 
upon, in the absence of any new contract, it will be 
presumed that the employment centinued under the same 
contract and upon the terms originally fixed. Wallace 
rv. Floyd, 29 Pa St., 184, 72 Am. Dee. 620; Crane Bros. 
Mfg. Co. v. Adams, 142 T1l., 125, 30 N. EB. Rep., 10380. But 
this presumption must yield to evidence showing a change 
of terns. Hale v. Sheehan, 41 Nebr., 102; McCullough 
lron Co. v. Carpenter, 67 Md., 554; Commonwealth Ins. 
Co. v. Cranc, 6 Met. [Mass.], 64. It may be conceded 
that it would take two to make the new agreement, and 
that a mere intention on the part of Barber to accept a 
less sum, or even an express statement by him that he 
would accept the less sum, would not of itself bind him so 
to do. Richard Thompson Co. v. Brook, 14 N. Y. Supp., 
370. In that case certain employees of a corporation 
agreed among themselves to accept a reduction of salary. 
The corporation was not a party to the agreement, and it 
was never communicated to or acted on by the corpoura- 
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tion or its directors. Such a case is very different from 
the one at bar. Here, while there was no action by the 
corporation expressly, the court has found that from the 
time Barber as general manager reduced his own salary, 
along with the salaries of other employees, to the time 
he ceased to be an officer of the company, he drew his 
salary from time to time substantially on the basis of the 
reduction; and the evidence is clear and convincing that 
he took the money withdrawn in full satisfaction of his 
claim for salary, and had no thought of claiming more 
until his right to withdraw the $2,200 was challenged 
after the new management took charge. We think these 
circumstances are suilicient to show that the company 
relied on his voluntary action in reducing his own salary, 
and took no express action thereon, because none was 
necessary, and that it was understood by both parties that 
his salary was that which he had voluntarily fixed upon. 
In Shade v. Sisson Mill &€ Lumber Co., 115 Cal., 357, 47 
Pac. Rep., 135, the corporation rendered statements 
monthly to an employee, in which he was credited with a 
less salary a month than he should have received. It 
was held that the employee, by acquiescence in these 
statements so rendered him, was estopped to claim after- 
wards a salary in excess of that for which he was given 
credit. So long as Barber’s reduction of his own salary 
was carried out by himself for a long series of years, and 
even at the time when he withdrew the $2,200 he did not 
claim the right to withdraw any such sums as would be 
due to him if his present claims were allowed, we see no 
ground whatever on which to sustain the judgment in his 
favor in this behalf. Hence we are of opinion that the 
company should recover the item of $3,000 converted on 
April 17, 1895, the item of $237.37 for collections un- 
accounted for, the unpaid interest on the mortgage loan, 
‘amounting at the date of the decree in the lower court 
to $1,510, and the item of $2,200 withdrawn on November 
20, 1899. 

It is therefore recommended that the decree of the 
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district court be reversed, and the cause remanded with 
directions to enter a new decree in favor of the plaintiff 
and against the defendant Barber for the several sums 
last above stated and interest thereon at the rate by law 
provided. We further recominend that each party pay his 
own costs in this court. 


Barnes and OLpHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed, 
and the cause is remanded with directions to enter a new 
judgment in favor of the plaintiff and against the de- 
fendant Barber in accordance with said opinion. It is 
further ordered that each party pay his own costs in this 


court. 
REVERSED AND REMANDED. 


INDEX. 


Acknowledgment. See HomesTeaD. © 

Action. See Ramroaps, 13. Sprecrric PerFoRMANCE. TRIAL. 
Adequate Remedy at Law. See INJUNCTION. 

Adverse Possession. See Rairroaps. 


Agency. See Birts anp Notes, 6. CorroraTIons, 3, 4. 
Amendment. See Pieapines, 4. 
Animals. 

Herd Law. 

1. Under the provisions of the herd law, ‘‘The object of the 
provision for arbitration is to afford a speedy and inexpen- 
sive mode of ascertaining the damages sustained by trespass 
of stock upon cultivated lands. Courts construe proceedings 
of this kind with great liberality in all matters except as to 
the jurisdiction.” Haggard v. Wallen, 6 Nebr., 271, followed 
and approved. Fandall v. GrosS.... ccc cece cece cece nee ace 255 

2. The enactment of the herd law does not take away the 
common-law liability of owners of stock for damages on ac- 
count of trespasses committed by such stock on cultivated 
lands. Randall v. Gross... . cc ccc cece ce cree cece ee ences 255 

* 8. In proceedings under the herd law, the filing of a notice 
and proof of damages with a justice of the peace is suffi- 
cient to give him jurisdiction, without the issuance and 
service of a summons. Randall v. Gross..........esees we. 255 

4. Held, That sections 3, 4, 5 and 6, article 3, chapter 2, Com- 
piled Statutes (Annotated Statutes, secs. 3130, 3131, 3132 
and 3133), entitled the “Herd Law,” provide a reason- 
able method of procedure in the nature of an action in rem 
against trespassing stock, and that proceedings under these 
sections are not in conflict with constitutional guaranties. 
Randall v. Gross..... cb wie a jecai sr ads aioe duis ae le Sue Wie We wesw lace es wverw: DD 


Appeal and Error. See ATTACHMENT. CouNTIES AND County OF- 
Ficers. CriMinaL Law Anp PRoceDURE. JUSTICE OF THE 


PEACE. 
Bill of Exceptions. 


1. Affidavits offered in support of one of the grounds presented 
(679) 


680 
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10. 


in a motion for a new trial, can not be considered in this 

court if not embodied in the bill of exceptions. Martin v. 

BE OEE ois recedes orte o6O ae fap actinides Sok eG RT ae a ee tae a Be wba ee 
Brief. 

Matters not argued in the brief of counsel, nor urged in 

oral argument, are deemed waived. Portsmouth Bank v. 

Cbtey OF OMANE 0b 6 6S bhi estado bv a hw Veet Meee iets 


Discharge of Attachment. 


. An error proceeding from an order of a justice of the peace 


discharging an attachment continues the lien of the attach- 
ment and brings the rulings of the justice before the district 
court for review. Rhodes v. Samitels.......ccccceeccacve 


Evidence, 
Damages in the sum of $1,100 on behalf of a mother and a 
sister to whom a son and brother, thirty-five years of age, 
able-bodied, successful in business, earning a salary of 
$1,800, unmarried, was accustomed from time to time to 
render pecuniary assistance, held not excessive. Chicago, 
Bil & PR. C0. UV. VOURG cc ce cece ie cbs ebb beet newaaes 


The finding of a jury on a disputed question of fact, when 
supported by sufficient competent evidence, will not be dis- 
turbed by a reviewing court, even though from an examina- 
tion of the record, the evidence seems to preponderate to 
the contrary. Chicago, B. & Q. R. Co. v. Winfrey........... 


. Evidence held sufficient to require the submission of the 


cause to the jury, in an action to recover damages for failure 
to satisfy and discharge a mortgage. O’Connor v. Aftna 
TALE ANS. CO aA b5-0 504 Oe REAR KO ee eeikweted woaw es y 


. An inquiry of fact decided by a jury from conflicting evi- 


dence, will not be examined upon error by this court. Bank- 
ers’ Union of the World v. Schwerin... ... cc ccc ces ce nnace 


. Evidence held sufficient to sustain the verdict in an action 


on account. Matoushek v. Dutcher.......... Bel ate Braeadons Peis 


. The verdict of a jury not clearly wrong, based on conflict- 


ing evidence, will not be set aside. Cinfel v. Malena....... 


Evidence in this case examined, and held sufficient to show 
that by the conveyance the wife should take a life estate, 
and the husband, the purchaser, or in case of his death, his 
two sons, should hold the equitable title to the remainder; 
held, further, that under such circumstances the trust 
thereby created would be recognized and enforced. Bailey 
v. Dobbins ....... slog auab'e\'a0 ral ager he Vi aNe qa ghee Mel SUE:elelacarerstearsiecele his 
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11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


A verdict based upon substantially conflicting evidence will 
not be set aside by this court. Parker v. State............. 
Jurisdiction, 
Appeal—in its restrictive statutory sense—from an order or 
judgment pronounced by a district court in a law action, 
does not vest the supreme court with jurisdiction. Ewings 
VD. HOffME 2. occ c cece we ase Steed 8 Pea e aie “Srste ei dseye ele ele = 
A county attorney has authority to waive issuance and 
service of summons in error in a case against a county in 
which he has appeared for it at the trial. Dakota County v. 
Bartlett ........... 4 Sabahp Slay Sioa Gubuieco brie O a age hes ova, aan cyiava a See wes 
Rulings. 
In the absence of competent evidence to the contrary, the 
presumption will be indulged that the trial court ruled cor- 
rectly on a motion for a new trial, where the ground relied 
on is required to be supported by evidence. Martin v. State, 


Rulings of the trial court on the admission and exclusion 
of evidence examined, and held not erroneous. Barber v. 
MONG SPR Cle 5S ARREST ee EG ELE Ee oe OES 
Rulings of the trial court in the giving and refusal of in- 
structions examined, and hel not error. Barber v. Martin, 
Special Findings. 
In a suit in equity, where the court makes special findings, 
and omits therefrom some fact, conclusively established by 
the evidence essential to the decree, such fact, on appeal to 
this court, will be treated as though found by the court. 
EY TCH Os TEI aie iaiiai ins iat Se 5a aia ate Ue Bove ane 26 disk oc i6i's We 00, 0.8 
Suit at Law, 
Suit on demand note. Demurrer to petition. Default en- 
tered on same day that demurrer was filed. Presumption— 
that the action of the court was regular, and that demurrer 
was not on file when default was entered. Grant v. Com- 
mercial Nat. Bank ........ sieierarays Seer ard artis, sialeveye erase lecate lobia eters 
Tazation. 
The proceedings of a board of equalization are subject to 
review on error. Portsmouth Savings Bank v. City of 
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Appraisers. See MortTGaGEs. 


Arbitration. See ANIMALS. 


Assessments. See MuNIcIPAL CORPORATIONS. 


Assignment. 


1. 


The right of action against the individual members of a 


682 


INDEX. 


Assignment—Concluded. 


partnership or company to charge them with a partnership 
debt together with the judgment thereon, are assignable as 
other choses in action. Wood v. Carter........ ccc eceeees 


. An assignor of a chose in action is not a necessary party to 


an action upon it by the assignee. Wood v. Carter........ 


Attachment. 


1. An error proceeding from an order of a justice of the peace, 


preserves and continues the lien of the attachment. Rhodes 
Dis BOMUCIS: ts. as2 ea Su daa tavaneodse Sine esa Seseee SUCRE Ra ale Date 


2. When rightfully issued and levied, it creates a lien in favor of 


plaintiff for his claim and all costs incident to the action and 
resulting from the special proceeding. Rhodes v. Samuels... 


. The costs of the error proceeding, like other costs incident 


to the litigation, are secured by the attachment lien, and the 
attached property may be sold to satisfy the same. Rhodes 
v. Samuels ........... Suavehiaccile dhaetes'eh by arevase“e Ge alates areas Sgacoree 


. Will not lie in proceeding to revive a dormant judgment. 


Farak v. First Nat. Bank of Schuyler........ ccc canes Bares 


Attorneys. 


1. A contract between an attogney at law and one who is not 


such an attorney, by which the latter agrees to procure the 
employment of the former by third persons for the prosecu- 
tion of suits in courts of record, and also to assist in looking 
after and procuring witnesses whose testimony is to be used 
in the cases, in consideration of a share of the fees which 
the attorney shall receive for his services, is against public 
policy and void. Langdon v. Conlin.............0. sya teeraats 


. In the enactment of chapter 7 of Compiled Statutes (An- 


notated Statutes, chapter 5), it was the purpose of the leg- 
islature to absolutely exclude every one not complying 
therewith from engaging either directly, or indirectly, in 
the practice of law in any court of record in this state in 
any case in which such person is not a party in interest. 


133 


463 


243 


Langdon VY. Conlin... ccc ccccccc cess ccencnecsevuceeues 243, 247 


Banks and Banking. 


1. In case of a draft made through a bank by an agent, on a 


plea by the drawee of bad faith upon the bank’s part, and 
when there is evidence showing knowledge by it of the rela- 
tions of the drawer and drawee, evidence tending to show a 


- misappropriation of the proceeds of the draft by the agent 


for the bank’s benefit, and with its knowledge, should be 
admitted. Baeschlin & Shuman v. Chamberlain Banking 
FLOWS co csc ccs scccece $siecel dhs, odd Granenne ear ers ss Ube le Bates odes 
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2. 


Bills 


In a suit by the bank to recover for the amount paid on 
such a draft, it can recover only the amount paid before 
receiving notice of the agent’s want of authority. That 
the remainder had been previously placed to the agent’s 
credit in the bank, is not sufficient. Baeschlin d Shuman v. 
Chamberlain Banking House 2... ccc cece ccc cence ccceccees . 


and Notes. See BaANKs AND BANKING. 
Accommodation Paper. 


. An accommodation indorsement by a manufacturing or trad- 


ing corporation is ultra vires. Preston v. Northwestern 
COLT aot 1k O10 ae Ee Aa RRS PR NORE STEER EERO SRO PEN RTC ITIE ER PEC R CRT or 


. Evidence in the case supports the finding that the loan was 


made to the signer and first indorser of the note and that 
the indorsement of the corporation was an accommodation 
indorsement, and created no liability. Preston v. North- 
western Cereal CO...... cee cece wees i igie-aievele lane’ sce Seis ees Since 


Bona-fide Purchaser. 


. An indorsee of a negotiable instrument, who takes it before 


maturity in part payment of a preexisting debt, and credits 
it thereon, is a purchaser for value in the due course of busi- 
ness. Smith Vv. TROMPSON 2.2... ccs vcccccevcccccccceeceeees 


. A statute will not be construed so as to make a negotiable 


instrument void in the hands of a bona-fide purchaser, unless 
the act specifically so declares. Citizens’ State Bank v. 
NOTE ...ccscveeee Chek eee aSbb eter eset: aiieieYeacare a orarceWhoare Qe are%e are ws 


. A note given for medical services by an unlicensed practi- 


tioner may be recovered on by a bona-fide purchaser, not- 
withstanding the provisions of chapter 55 of the Compiled 
Statutes, prohibiting the practice of medicine without license. 
Oitizens’ State Bank v. NOTE... .. cc cc ccecc ccc cccccsecneacs 


Principal and Agent. 


. Where a former agent, without actual authority, and with 


nothing due him, has drawn on his former principal through 
a bank instructed by the principal to pay such drafts, it is 
the bank’s duty, as soon as it learns of the agent’s lack of 
authority, to retain any proceeds of the draft which have 
not been paid out. Baeschlin € Shuman v. Chamberlain 
Banking House ...... SpE AALERRE ERA AARO TR AE PNEEE REAR MOOS 


Bonds. 


1. 


Where a bond is executed in pursuance of a statute which 
is afterward declared unconstitutional, the test of the en- 
forceability of such a bond is: (1) Does a consideration exist 
independent of the statute? (2) Does the. bond have the 
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other essentials of a common-law contract? Stevenson v. 
MOP GOR iss Se 5 aah Be Oe ne eee VEE MOM EE wea Scien earass 


. A bond executed in pursuance of a statute, is not necessarily 


rendered void because the statute is afterwards pronounced 
unconstitutional. Stevenson v. MOrgan ...... cee eee ene eees 


. A cause of action accrues upon a bond conditioned to do 


a certain act as soon as there is a default in the perform- 
ance, whether the obligee has suffered damage or not, and 
the statute of limitations begins to run from that date. 
Northern Assurance Co. v. Borgelt.... ccc cece cece ene eene 


. If, however, the bond is conditioned to indemnify, damage 


must be shown before the party indemnified is entitled to 
recover, so that a cause of action accrues, and the statute 
begins to run, not from the date of the act which causes 
damage, but from the time when pecuniary loss ensues 
therefrom. Northern Assurance Co. v. Borgelt............ 


. Courts incline strongly to construe bonds as contracts of in- 


demnity only, and will attach more importance to the gen- 
eral purpose of a bond, as shown by its provisions as a 
whole and the interests of the parties in the subject-matter, 
than to the precise form of words employed. Northern As- 
Surance Co. V. BOrgelt.... ccc ccc ccc c ccc n ccs ee reveccseeee 


. Although a cause of action for a prior breach of a bond 


furnished by an agent for the protection of his principal may 
have been barred by limitation, such fact will not bar an 
action for another and subsequent breach; the statute of 
limitations runs as to each breach from the time when it 
takes place. Northern Assurance Co. v. Borgelt............ 


. It is the duty of an agent of limited authority to adhere 


faithfully to the instructions of his principal, and if he 
exceeds, violates or neglects them, and loss results to his 
principal as a natural and ordinary consequence, it is his 
duty to make such loss good. Northern Assurance Co. v. 
BOGE. veces) ois Wadi scxdi Boece de eee oS Se ela gt oR DENS MOA 


. A bond furnished by insurance agents to the company was 


conditioned that the agents should “in all respects observe 
and fulfil the instructions of the said company” and that 


they should “in all other respects well and faithfully per- 


form their duties as such agents.” The agents neglected 
to cancel a policy when directed so to do, and the com- 
pany was afterwards compelled to pay a loss upon the 
policy. In an action on the bond, held (1) that, as to the 
condition last mentioned, the bond was to be construed as a 
contract of indemnity; (2) that even if not a contract of 
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indemnity, as it was the duty of the agents to make good 
any loss which accrued to the company through their neg- 
lect or violation of their instructions, the condition that 
they would fully perform their duties as agents was broken 
when they failed to repay to the company the amount it was 
compelled to pay out through their misconduct, and hence, 
in either view, the cause of action was not barred until 
five years from the time when loss to the obligee ensued. 
Northern Assurance Co. Vv. Borgelt....c ccc ccc cece ce ceeuee 282 


Boundaries. 

Where the true boundary line between adjoining owners is un- 
certain and unknown to them, and may be ascertained only 
at more or less trouble and expense, an executed agreement 
to accept and abide by a certain line as such boundary, is 
binding upon the parties and subsequent purchasers having 
notice thereof, although the boundary agreed upon may not 
be the true line. Lynch v. Egan......... aaecdig Wrorer Nore Weegee arene 541 


Claims. See Counties anD County Orricers, 1-3. 


Common Law. 

The power of the courts to declare established doctrines of 
the common law inapplicable to this state should be used 
somewhat sparingly, and its exercise is not to be justified 
unless the inapplicability of a rule is general, extending to 
the whole or the greater part of the state, or at least, to an 
area capable of definite judicial ascertainment. Meng v. 
COU CC ek cats cias Alain oa gardtove Beeman gel te ohare eteite tate, w.tve al ease 500 


Constitutional Law. 

The appellate court will not pronounce a statute unconstitu- 
tional and void where a determination of the case does not 
require that the constitutionality of the statute be de- 
termined. Morse v. City Of Omaha ..... 0. ec ccc cee ae ees 426 


Contracts. See Arrorneys, 1. 

1. Where service under a contract of employment for a fixed 
period continues after such period has expired, it is pre- 
sumed to be under the same contract; but this presump- 
tion must yield to evidence showing a change of terms. 
Home Fire Ins. Co. v. Barber............ Nia ade ace haode 644 


2, A contract entered into between two irrigation companies by 
the terms of which one company sells and conveys its canal 
to the other, reserving a lien on the property sold as 
security for a balance of the consideration remaining un- 
paid, may, in default of the payment of such consideration, 
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ol 


be foreclosed as a mortgage. Almeria Irrigation Canal Co. 
v. Teschuck Canal Co.......0006 Meat gitanatahautcal eapeiowkd Weimienued savas 


. The contract provided that that part of the consideration se- 


cured by a lien on the property should be paid in water 
rights issued to the vendor or to such party or parties as 
the vendor should designate, and such latter-named parties 
were also to have a lien on the property for their security. 
Held, That on foreclosure of the contract and a sale of the 
property, the lien of such parties would still continue as 
against the purchaser at the foreclosure sale. Almeria 
Irrigation Canal Co. v. Teschuck Canal Oo.......... Seles 


. The purchasing company owned an irrigation canal con- 


structed through the country below the canal which it had 
purchased, and after the purchase connected the two so that 
they became one system. Held, That the lien reserved by 
the vendor company might, notwithstanding this, be fore- 
closed and that part of the canal covered by said lien sold. 
Almeria Irrigation Canal Co. v. Teschuck Canal Co..... sae 


. Parties owning water rights purchased from the vendee com- 


pany along the lower part of the canal sought to interfere 
in the action. Held, That they had no such right or in- 
terest in the foreclosure proceedings as entitled them to 
do so. Almeria Irrigation Canal Co. v. Tzschuck Canal Co., 


Conversion. 
In an action to recover damages for the conversion of goods, 


the only purpose of a demand is to establish the fact of a 
conversion. Where a wrongful conversion is established by 
other testimony, a demand need not be shown. Gross v. 
CHEE as sais sea ei ad lors cb 5:0 eo ghee. 6 as secede he )6he, bhai: ohahalereiele a! a8 


Corporations. See BiILLs AND NoTEs. COUNTIES aND CouNnTy Or- 


1. 


FICERS. MUNICIPAL CorPORATIONS. RaILRoaDs. 
Agency of Manager. 
The general manager of a corporation in effectuating a sale 
of the entire capital stock of his company, acts as the agent 
of all the stockholders, and he can not receive and retain a 
secret compensation from the vendee for effectuating the 
contract of sale. Barber v. Martin... cscccccvcase stbee elare ue 


Franchise. 


. It is sufficient for a corporation which seeks to defend 


upon the ground of a franchise to show that it is act- 
ually possessed of the franchise; the question of whether 
such franchise was acquired or held rightfully being de- 
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terminable only in a direct proceeding to oust the corpora- 
tion, or in a proceeding to which some one who claims a 
better title is a party. Bronson v. Albion Telephone Co.... 111 


Fraud of Manager. 


3. In an action by a stockholder against the manager of an 
insurance company, charging the manager, as agent, with 
fraudulently concealing from plaintiff the actual considera- 
tion received for plaintiff's steck, sold by him as agent, 
evidence of representations made to other stockholders sim- 
ilarly situated, is admissibie, when such representations are 
so related in character and point of time as to furnish a 
basis for a reasonable inference as to the main issue. Bar- 

DOT Os MOTE isco oes sie 5 Cie Sceh te eee 8 0 ew oGitrale Dive e% acd barere tees 445 


4, In an action by a shareholder, as principal, against the gen- 
eral manager and secretary of the corporation, as agent 
for the sale of the shareholder’s stock, to recover the dif- 
ference between the actual consideration received therefor 
and the amount accounted for, it appeared that the general 
manager led the shareholder to believe that he would not 
purchase her stock under any circumstances; that an option 
to purchase the shares for a sum much larger than the man- 
ager stated he would take for his own was given to the 
manager by a son of plaintiff, which was fully explained to 
have been given for the express purpose of enabling tne 
manager to effect a sale to third parties. A few days later 
the manager sent a telegram to plaintiff, stating, “Have 
offer $900 cash.” He had never received such offer, but as 
a result of negotiations then pending, he later received a 
much higher offer. Held, That the manager was the plain- 
tiff’s agent for the sale of the stock. Barber v. Martin...... 445 


Personality of Corporation and Stockholders. 


5. Where a corporation is proceeding at law, or where it is 
asserting a title to property, or the title to property is in- 
volved, the corporation is regarded as a person separate 
and distinct from its stockholders, or any or all of them. 
Home Fire Ins. Co. v. Barber... cc ccc cc cece cece cece eee 644 


6. But where it is proceeding in equity to assert rights of an 
equitable nature, or is seeking relief upon rules or prin- 
ciples of equity, the court of equity will not forget that the 
stockholders are the real and substantial beneficiaries of a 
recovery; and if the stockholders have no standing in equity, 
and are not equitably entitled to the remedy sought to be 
enforced by the corporation in their behalf and for their 
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%. 


10. 


11. 


12. 


advantage, the corporation will not be permitted to recover. 
Home Fire Ins. Co. v. Barber... cc ccc ccc cece en eeeeees 


Salary of Manager. 
The general manager of a corporation, after expiration 
of a contract fixing his salary at $5,000 per annum, con- 
tinued in the same employment, without any new agree- 
ment, and afterwards voluntarily reduced his salary to 
$3,000 per annum, drawing it from month to month there- 
after on that basis for many years, until he gave up the 
office. After the original contract, no action was taken 
by the directors with reference to his salary; but the evi- 
dence that he took the less sum from time to time in full 
payment was clear and convincing. Held, That a judgment 
for back salary at the rate of $2,000 per annum could not 
be sustained. Home Fire Ins. Oo. v. Barber. ....ccscccccaes 

Stockholders. 

Subsequent stockholders have no standing, as a general 
rule, to attack prior mismanagement of the corporation. 
Home Fire Ins. Oo. v. Barber.......... scgaveceue 7 


. Such a stockholder ought not to be allowed to sue unless 


the mismanagement or its effects continue and are in- 
jurious to him, or it affects him specially and peculiarly in 
some other manner. Home Fire Ins. Oo. v. Barber........ 


Stockholders who have acquired their shares and their 
interest in the corporation from the alleged wrong-doers 
and through the prior mismanagement, have no standing 
to complain thereof. Home Fire Ins. Co. v. Barber 


Stockholders, as such, have no title to the corporate prop- 
erty which they may convey or incumber in their own 
name; but this is only another way of saying that the 
corporation must act through its proper agents, and in the 
prescribed way. Home Fire Ins. Co. v. Barber 


The officers and directors of a corporation and the share- 
holders thereof sustain to each other the relation of trus- 
tees and cestuis que trustent, and public policy forbids 
those who have accepted such positions of trust to take 
secret profits antagonistic to their duties as trustees. Bar- 
Der V. Martin... .ccccccccccccnccece bSiare ose Sieiwrecalyiaieie 


Counties and County Officers. See Taxarion, 2, 8, 7, 8. 


1 


Appeal of Claims. 
When a claim is by the county board allowed in part and 
rejected in part, the claimant must deal with the decision 
as an entirety. He can not accept the part that is in his 
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ot 


q. 


8. 


favor and appeal from the remainder. Dakota County v. 
BOrOWSHY ce csccccccccccseneee bas ZEGKA AS ORR ERAS 


. An appeal by a claimant from a decision of the county 


board upon a claim presented for adjustment and allowance 
vacates the decision, even though it be in part favorable 
to the claimant. Dakota County v. Borowsky..........- ‘ 


Funds. 


. Allowance of a claim and drawing a warrant for its pay- 


ment against the ‘advertising fund” ot a county will be 
deemed, in an action on such warrant, equivalent to al- 
lowance of the claim and drawing a warrant against the 
county general fund; such so-called ‘advertising fund” 
being legally only a part of the general fund, known by 
a term which designates its source. Dakota County v. 
BOT OU adie re Siaa eee is Bete ig Baie 3 a as ard Oe DAR OR REGS Bea 


. Mere testimony by a county clerk to the conclusion that 


prior to a certain time the general fund levy of that year 
was exhausted, and the last warrant drawn on it bore 
date about a month before the one sued on, does not re- 
quire a reversal of a finding that the latter is valid; such 
conclusion not overcoming the presumption that officers do 
their duty. Dakota County v. Bartlett...... exossceidveselrerasorei erase 


The purpose of the requirement that county warrants shall 
express on their face the amount levied and appropriated 
to the fund upon which they are drawn, and the amount 
already expended of such sum, is to guard against the over- 
drawing of warrants against the fund. National Life Ins. 
Co. UV. Dawes County... ccc ccc ccc cece ccc ceecenveenece 


. A county warrant, in excess of eighty-five per cent. of the 


levy against which it is drawn, is void. The county board 
can not estop the county to assert the invalidity of such 
warrant by indorsing on the warrant a false statement of 
the amount of the levy, which makes the warrant on its 
face appear to be within the statutory limit. Bacon v. 
Dawes County, 66 Nebr., 191. National Life Ins. Co. v. 
DGWeS: “COUNTY S225 aie ori be Oa Re bw 0S a hod 6 5 Rina 0d Be 6 vee oa 


It is unlawful for the county board of any county in this 
state to make any contratts for or incur any indebtedness 
against the county in excess of the tax levied for county 
expenses during the current year. F. 0. Austin Mfg. Qo. 
VM, COUFAL COUNTY... cece ec ccc cece rc cere seer nseccece Meas 


Where the record contains a general admission that county 
warrants were “issued” by and signed by the proper county 
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Counties and County Officers—Concluded. 
authorities, a subsequent objection to them, and motion to 
strike them from the record, because not bearing the 
county seal, is too late. Dakota County v. Bartlett........ 62 


Treasurer. 


9. The county treasurer is without authority to sell lands at 
private tax sale, until he has made and filed in the office of 
the county clerk the report required by section 113 of the 
general revenue law. But a tax-sale certificate is presump- 
tive evidence that such report was made and filed in due 
time. Gallentine v. Fullerton........ ccc ccc eee eeee ceceee 553 


Courts. See Common Law. JUSTICE oF THE PEACE. RATLROADS, 13. 
The supreme court of the United States is the final ex- 
positor of federal statutes, and its decisions construing such 
statutes and determining tneir force and effect are con- 
clusively binding upon the state courts. McLucas v. St. 


SPOSEDM: Ge TD ROG 5. oP oe hiss aaa le 5 8 re Se aad Meare bbc 612 
Criminal Law and Procedure. See Larceny. NUISANCE. Rat, 
ROADS, 13. 
Crime. 


1. No person can be punished tor any act or omission not 
made penal by the plain import of the written law. State 
Do DO WLP ssc las aid ecas aise eRe ai ak eee ve ieee ea ck ork wate alk Sra ea os 321 
2. While there are in Nebraska no common-law crimes, the 
definition of an act forbidden by the statute, but not de- 
fined by it, may be ascertained by reference to the common 


law. State v. De Wolfe... ...ccccc cs cn ce cece cee encccvccee 321 
Evidence. 
3. Evidence examined, and found sufficient to support a verdict 
of guilty, as found by the jury. Keating v. State........... 560 


Indictment and Information. 

4. A person accused of a felony must be charged by an in- 
formation or indictment which discloses the nature and 
cause of accusation preferred against him. Moline v. State, 164 

5. An information for a felony must charge explicitly all that 
is essential to constitute the offense. It can not be aided by 
intendment nor by way of recital or inference, but must posi- 
tively and explicitly state what the accused is called 


upon to answer. JMoOline v. State... .. ccc cc cece cece ence 164 
Larceny. 
6. Evidence sufficient to support a conviction of larceny. Mar- 
DEI: 3 COLE so Bocca esters lease ste 8G Savane Mierelgies db bseiers Gow Ge MS 36 


%. In the trial of an indictment for larceny from the person, 
evidence was admitted that the passengers on the train, 
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10. 


11. 


12. 


13. 


14. 


where the offense was alleged to have been committed, had 
had their suspicions excited by the action and conduct of the 
defendant and a traveling companion at and prior to the 
time the larceny was committed. Taken in connection with 
other testimony, of the same witness, the admission of this 
evidence was not prejudicial. Martin v. State.............386, 39 


Oleomargarine. 


. Section 245m, et seg. prohibiting the sale of colored 


imitation butter, with the regulations imposed by the act, 


are constitutional. Beha v. State...... ccc ccc eee eee eee 28 

The Food Commission law does not repeal by implication the 

Oleomargarine law. Beha v. Staté...... ccc cece cc eee evens 28 
Robbery. 


The accused was charged with and tried for robbery. Held, 
His prior statements as to how the robbery might be com- 
mitted were properly admissible in evidence, to be con- 
sidered by the jury with other facts and circumstances 
proved, in determining the question of guilt or innocence. 
KCGttng: Vi BAL es sice in evieitn Gs ak ie Reese ays Bass AOS ate ia aoa rereeanecs 560 


Shooting With Intent to Kill. 
A person who has been found guilty of shooting with intent 
to kill, can not fcund a valid claim to judicial leniency 
upon his inferior markmanship. Parker v. State.......... 555 


Trial, 
The reference of a prosecuting attorney to the failure of 
a prisoner charged with a crime to testify in his own behalf, 
is altogether inexcusable; and such reference merits a 
prompt reproof by the court. But, in the absence of com- 
petent proof in the record, it will be presumed that the 
order of the court in overruling the motion for a new trial 
on this ground, at least, was correct. Martin v. State..... 36, 38 


In the trial of a criminal case, the following instruction 
was given with regard to reasonable doubt: “Unless it is 
such that, were the same kind of doubt interposed in the 
graver transactions of life, it would cause a reasonable 
and prudent man to hesitate and pause, it is insufficient to 
cause a reasonable and prudent man to hesitate and pause, 
it is insufficient to authorize a verdict of not guilty.” It will 
not be presumed that the words italized confused the jury 
as to the main idea sought to be conveyed by the instruc- 
tion, and it was not prejudicial to the accused. Martin v. 
BECO. a heceh a ho netic es laa The uaa eRNS Bab eae Sele, ole Sa area . 36, 39 
The trial court gave an instruction of general applica- 
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Criminal Law and Procedure—Concluded. 
tion regarding the credibility of the witnesses who had 
testified in the case, including the defendant, who was ac- 
cused of a felony, and of the weight to be attached to the 
testimony of the several witnesses, which announced @ 
correct rule of law. At the request of the state, the jury 
were also instructed that the defendant had a right to be 
sworn and testify in his own behalf, but that in weighing 
his testimony and in determining the weight which should 
be given thereto the jury might take into consideration his 
interest in the result of the trial, and the further fact, if 
the same was proved (which was admitted by the defend- 
ant), that he had been convicted of a felony, as affecting 
his credibility as a witness. Held, That the latter instruc- 
tion was not prejudicially erroneous because of the repeti- 
tion of the matter contained in the general instruction on 
the subject, nor, under the circumstances, was it erroneous 
because the defendant was individually named and his tes- 
timony alone alluded to in the latter instruction. Keating 
v. State.........0. seek a cis ntgurenare snes eile ethene bo Noung soeeee 560 
Writ of Error in Behalf of the State. 

15. A demurrer to an information was sustained. In a pro- 
ceeding by the prosecuting attorney, by exceptions brought 
under section 515 et seg. of the Criminal Code, the opinion of 
the supreme court, sustaining the exceptions, affects in no 
manner the judgment of the court below in the proceeding in 
which the demurrer was sustained, but only determines the 
law of the case. State v. De Wolfe. ....ccevccececesvcvvoes 321 


Deeds. 

1. A quitclaim deed purporting to convey all the grantor’s in- 
terest in the land carries not only his interest in possession, 
but also any reversionary rights in the same land, which 
he holds subject to a then existing dower estate. Curtis 
Ds  ZLULGVCT Heiss civ-sivink on sia ehe eects h heed Lata dia Bie Rae Ral OE, Soe 8 183 

Conveyance Before Partition. 

2. A conveyance before partition by one of the owners to a 
brother, purporting to convey all his interest, where by its 
other terms it is clear that only a transfer of an interest 
obtained by purchase was intended, and, where the decrce 
of partition so finds, will be held to convey the purchased 
interest only, and not the one inherited. Curtis v. Zutavern, 183 


Depositions. See EvipENcE. 


Dower. 
Assignment and Transfer. 


1. Where a dower fund is, on the death of the widow, to 
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Dower—Concluded. 
revert to heirs, an assignment of an interest in such re 
versionary fund may be oral. Ourtis v. Zutavern.......... 188 


2. Where, on partition, a certain sum set apart as the widow's 
dower is to revert to the other parties to the partition suit 
at her death, a quitclaim deed of the land, made after the 
confirmation of the partition sale to the purchaser at such 
sale, though evidence of the assignment of an interest in 
the reversionary fund, does not constitute such an assign- 
ment, Curtis v. Zutavern......... SRE asl eeaieeelescecteseee LOO 


Parties to Suit. 

3. Where one-third of the net proceeds of a partition sale has 
been delivered to the assignee of the widow's dower for his 
use during her life, and on his bond conditioned for its 
repayment into court at her death, it will come into court 
for distribution in the same proportions as originally de- 
creed for the remainder of the estate, unless transfers have 
intervened. Curtis Vv, ZUtQvern..sccccccecccreccece coceees 183 


4. The owners of land as ascertained in a partition suit, and 
the representatives of any who are deceased, may join as 
plaintiffs in a suit on a bond given in such proceedings for 
the repayment of a fund set apart for the use of the widow 
as her dower. Curtis v. ZUtavern...ccccccccccccssscesccees 183 


Electricity. 
1, Evidence held to show that if fatal contact was with de 


fendant’s guy-wire, such contact was voluntary, and after 
warning to the deceased. New Omaha Thompson-Houston 
HBlectric Light Co. v. JOWNSON. 0... ccs ecseeceeeeceveceeees 398 
2. Evidence held not to support a finding that plaintiff’s intes- 
tate came to his death from accidentally stepping upon 
scrap iron electrically charged from the wires of the electric 
light company. New Omaha Thompson-Houston Electric 
Light Oo. v, Johnson..... sce ad Ee ea SI bala onsale Dove eve ceveeee 893 
3. Defendant company held to be under a duty to exercise all 
reasonable precautions against passing a dangerous current 
of electricity through a guy-wire attached to a pole on a 
vacant and uninclosed lot in a densely peopled part of a 
elty. New Omaha Thompson-Houston Electric Light Qo. 


Vv. JTONNSON.... 606% # ino aed naelneceieer’ 9 6 i0°6: a ore narin’e Tota eranacauore wvesevaceuers . 393 


Eminent Domain. 
Power of Legislature. 


3. The legislature has not abolished, nor does it possess the 
power to abolish, the rights of riparian proprietors, which 
have become vested, except as such rights be taken or im- 
paired for a public use in an exercise of the powers of 
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Eminent Domain—Ooncluded. 


eminent domain, for which compensation must be made 
for the injury sustained. Orawford Company v. Hathaway. . 


Public Streets. 
Poles and wires which permanently and exclusively occupy 
portions of a public street or highway, constitute an ad- 
ditional burden for which the abutting owner is entitled to 
compensation in case he is injured thereby. Bronson v. 
Albion Telephone CO... cc ccccccccccvncccccccvsccesececces 


Remedy at Law and Not by Injunction. 
In case property is not taken directly by a public under- 
taking, but an owner suffers some injury in an incidental 
right growing out of his peculiar situation or position, 
so that ordinary condemnation proceedings and payment 
of damages in advance are not practicable, the owner will be 
left to his remedy at law and is not entitled to an injunc- 
tion, unless upon proof of insolvency or some other special 
circumstance. Bronson v. Albion Telephone Co.......eee0. 


Trees. 
Where an abutting owner has planted trees along the street 
adjacent to his property, under the terms of a city ordinance 
pursuant to statutory provisions, a telephone company which 
removes, destroys or injures such trees in erecting poles 
and wires under its franchise, is liable for the resulting 
damage, even though no unnecessary injury is inflicted. 
Bronson v. Albion Telephone 00. ....scccccccecccscceccces 


Waters. 
A permit from the state board of irrigation to divert the 
waters of the state to specific lands described in the applica- 
tion, is a condition precedent to the prosecution of the 
work, the appropriation of the waters and the condemnation 
of the right of way. Castle Rock Irrigation Canal € Water 
Power G0. V. TUriSCh. ccc ccccccccarcvcsccccecctccscssenecs 


Evidence. See APPEAL AND Henon. CouNTIES AND CoUNTY OFFICERS, 


1. 


4. CrmiunaL LAw AND Procepune, 3, 6, 7. ELECTRICITY, 
1, 2. Taxation, 5,10, 11. TriaL, WITNESSES. 


Correspondence. 
Where a manager of an insurance company offered to make 
a sale of a shareholder’s stock, and the shareholder ex- 
pressly authorized a sale for a stated sum, within a limited 
period, and there is evidence that both parties regarded the 
contract of agency to sell the stock as a continuing one— 
the limitation of time being oniy upon the power to sell at 
the sum stated—it was not error to admit in evidence the 
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letter of the manager offering to make the sale and the 
reply of the shareholder authorizing a sale within a limited 
period at a stated sum, as tending to show the existence 
of a contract of agency at a later period. Barber v. Martin.. 


Depositions. 
Depositions given in the same action about five years 
previous to the final decision, showing next of kin to be then 
alive, carry a presumption of their existence at the time of 
the verdict. Chicago, R. I. & P. R. Co. v. Young......,-0. 
Exclusion of Evidence. 
Where the evidence shows conclusively that all the negotia- 
tions for the purchase of the capital stock of an insurance 
company contemplated all the stock, it is not error to ex- 
clude, on cross-examination, the statement of a witness, who 
was the vendee, as to what he would have given per share 
for less than all the stock. Barber v. Martin......... aa 


Judicial Notice. 
The court will take judicial notice of the fact that since the 
early settlements of the western portions of the state, 
where irrigation has been found essential to sucessful ag- 
riculture, a custom or practice has existed of appropriating 
and diverting waters from natural channels, into irrigation 
canals, and the application of such waters to the soil for 
agricultural purposes; whether vested rights have been 
acquired thereby, must depend on the facts and circum- 
stances as disclosed in any particular case. Crawford Com- 
pany v. Hathaway..........eeeeeee ee eccceee eo ceeevcccoecee 


Parol Testimony. 
The rule that parol testimony can not be admitted to vary 
or contradict the terms of a written contract applies only 
to the parties and their privies. Accordingly, in an action 
by a principal against an agent for recovery of the true con- 
sideration received by the agent for the sale of stock 
owned by the principal, under a contract in the agent’s 
name, the principal is not estopped by the stated con- 
sideration in the contract between the agent and a third 
party. Barber v. Martin...........+-- ede c ee tonseceoses 


Sufficient Evidence. 


. Sufficient to support the verdict in an action against a 


common carrier for personal injury. Chicago, B. & Q. R. 
Co. v. Winfrey........ Biss oo '6.b'a/a\b Shae 0:6 wie'e, 68-5 fo ie wi ei0'einnd.6,0%e 


Executors and Administrators. 


1. 


Allegations of collusion and fraud on the part of defend- 
ants are sufficient to entitle a creditor to bring an action 
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Executors and Administrators—Concluded. 
without showing a technical refusal by the administratrix 
to sue. McGlave v, Fitzgerald............ a bie akeie eoereveiaveave sre 417 


2. An allegation by a personal representative, in a suit for 
specific performance of a contract of purchase, that the 
property is a homestead, is for the benefit of the heirs, 
and is not prejudicial to them. Solt v. Anderson.........- 103 


3. Except in case of a homestead, a sale of real property is 
an equitable conversion of the land into money; and the 
vendor’s interest passes to his personal representative on his 
death, and the legal title is considered to be held ag security 
for payment of the price. Solt v. Anderson..........cc0008 103 


4. The district court is not deprived of jurisdiction of a 
case, involving the taking of illegal fees, because plaintiff 
might have moved to retax the costs in the county court, 
or brought an action on the bond of the administratrix, or 
sued to recover the statutory penalty for taking illegal 
fees. McGlave v. Fitzgerald... .......000005 Sided cresssaveceue en ee,e 417 

5. In an action by a creditor (suing in behalf of all) of an fn- 
solvent estate, against the administratrix thereof and the 
county judge for an accounting, a petition which alleges col- 
lusion between the defendants, and a fraudulent payment 
and retention of illegal fees to the prejudice of the creditors, 
is sufficient as against a demurrer. McGlave v. Fitzgerald.. 417 


6. Under chapter 23, section 335a, Compiled Statutes, 1901, 
(Annotated Statutes 5185), the personal representative of a 
deceased vendor may maintain a suit for specific perform- 
ance of a contract. Solt v. ANd€rsOn..... cece cee recvceee 103 


7. In an action by a personal representative of a deceased 
person to recover purchase money for a homestead, where 
the law requires the heirs at law to be made parties, the 
decree should provide that they, and not the personal rep- 
resentative, recover the purchase money. Solt v. Anderson, 103 


8. The money recovered by a personal representative of a 
deceased person in a suit for specific performance, is per- 
sonalty and is to be distributed as such; but a homestead 
is an exception to the rule; in such case, the proceeds 
stand exempt and in lieu of the land, and the purchase 
money, not exceeding $2,000, should be turned over to those 
to whom the homestead would have descended by operation 
of law. Solt v. Anderson........... esate Aiur a eveceeere aie ar\e oes. 108 


Fees and Sslaries. See Prisons. 
1. An officer can not charge fees not authorized by statute 
for services performed, and any service rendered for which 
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Fees and Salaries—Concluded. 
no statute authorizes a fee must be performed gratuitously. 
Red Willow County v. Smith......... aide arias a Suneaes .. 213 


2. Under the revenue laws of this state, a sheriff in whose 
hands the county treasurer has placed a distress warrant 
can not charge the county a fee of fifty cents for a return 
upon such warrant, “No property found.” Red Willow 
County V. Smith... cccccccccccccccccssccccesscevsssessaes Ldd 


Fraudulent Conveyances. 

1. In an action to set aside a conveyance from a father to his 
son as fraudulent, the financial condition of the grantor at 
the time of making the conveyance need not be pleaded. 
Dufrene v. Anderson.......... alti sieleretsisrecets Red S ote telarcaratere 136 

2. A father being heavily indebted, conveyed certain land to 
his son, and the deed was withheld from record for more 
than a year. All of the indebtedness of father to son save 
a claim of $126 was secured by mortgages; but the interest 
and taxes were accumulating; and, on foreclosure, the 
amount realized was not sufficient to satisfy the decrees. 
The value of the property conveyed was estimated at $4,200. 

It was subject to a lien of some $1,600. Other property con- 
veyed at the same time was worth about $2,700 more than 
the incumbrances. The consideration was a debt due for 
less than $500. This conveyance was fraudulent as to credit- 
Ors. Dufrene Vv. ANMETSON. ..ccccvcecsccccccesescesssscece LEG 


Guardian and Ward. 
1, A guardian is discharged, within the purview of section 32, 
chapter 34, Compiled Statutes (Annotated Statutes, 5402), 
when the ward becomes of age. Goble v. Simeral.......... 276 


2. As to the sureties upon the guardian’s bond, the period 
of limitation provided in said section begins to run from 
the date of such discharge, not from the time when a 
cause of action has accrued upon final settlement; if no 
cause of action accrues within the period fixed, by reason 
of failure to take or complete the necessary steps, the sure- 
ties do not continue to be liable. Goble v. Simeral....... . 276 


8. The reluctance of courts to construe a statute so as to 
permit it to operate harshly in particular cases, must yield 
to plain and unequivocal indications of legislative intent. 
Goble v. Simeral...... wish Grd eh acbiwld ate Seth obese eed blel's eels eos LO 
Herd Law. See ANIMALS. 
Highways. See Triat, 5, 6. 


In Counties Under Township Organization. 
1. Counties governed by the township organization act of 1895 
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Highways—Concluded. 


are relieved from the duty and liability to construct, main- 
tain and keep in repair ordinary highways and culverts. 
Goes v. Gage County.......ccseaee SWS 68'S wreleeele Sie edalas ates . 616 


. Counties which have adopted the township organization act, 


are thereby taken out of the operation of section 4 of chapter 
7 of the Session Laws of 1889, making counties liable for 
damages sustained by means of the insufficiency or want 
of repair of highways and culverts. Not being liable at 
common law for a failure to properly construct and repair 
the same, no recovery can be had against a county so gov- 
erned for damages sustained by reason of such failure or 
neglect. Goes v. Gage County....cccececccscccceces veceee 616 


. In counties under township organization, the duty to repair 


highways and culverts, and the liability for defects in the 
same are imposed by law upon the local township. Goes 
VD, GaGe COUNTY... crcccacccccccecccccvcsuscveccccscsveeee O16 


Homestead. 


1. If the vendor of a homestead dies before conveyance, or 


abandonment of the homestead pursuant to the contract 
those who succeed to his rights under the statute may re- 
fuse to complete the sale. Solt v. Anderson........ veescetee 103 


. The vendor in a contract for sale of a homestead which 


has not been acknowledged properly, may withdraw at any 
time before a deed has been executed and delivered, or the 
homestead right abandoned pursuant thereto. Solt v. An 
GErsOn .....0. Fai Sin uate VStANG wih 1s Wie ele alepd alctorereleserpiae cle ee eiecee L0d 


Husband and Wife. 


Authorized Signature. 


1. Authorized signature of wife by husband tantamount to 


signature by wife. Portsmouth Savings Bank v. City of 
Omaha ......-. aieleve gastos oe eceacrereccceccccacscceseccces BO 


Emancipation of Married Woman. 


. Under our statute, a married woman is but partially eman- 


cipated from her common-law disability to contract. Farm- 
ers’ Bank v. Boyd........ Se er eee tre ceesgewoes 497 
Promissory Note by Married Woman. 


. The signing of a promissory note by a married woman 


creates no presumption of consideration or of her intention 
to bind her separate estate. Farmers’ Bank v. Boyd....... - 497 


. The burden of proof is upon the holder of a promissory 


note signed by a married woman to show that she intended 
to bind her separate estate for the satisfaction of the ob- 
ligation. Farmers’ Bank VU. Boyd...cccescccccccceccsescsees 4 
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Indemnity. 

A purchaser of a lot at sheriff's sale, who does not appear 
to have obtained any possession or control of the premises 
except such as.arises constructively from the delivery and 
recording of a sheriff’s deed, is not responsible to the city, 
which has paid a judgment for injuries received by one fall- 
ing into a negligently constructed coal-hole in front of such 
lot three weeks after the issuance of the sheriff’s deed, and 
while the former owner is still in possession. City of Lin- 
coln v. First Nat. Bank of Lincoln.....ccc ccc ccc ec caecenee 401 


Indorsers. See BILLS anp NOTES. 


Infants. See MASTER AND SERVANT. 


Injunctions. 
Evidence. 
1. Evidence examined, and held sufficient to sustain the find- 
ings of the trial court. Lynch v. Egan.........0c00es woes B41 
Interpretation. 


2. The injunction heretofore allowed in this case, held to have 
reference only to direct attempts to postpone the accruing 
ef the city’s right to purchase. Poppleton v. Moores........ 388 


Municipal Authorities. 

8. Wholly unauthorized action under color of office by munic- 
ipal authorities, which injuriously affects the interests of a 
taxpayer and water user of the city, and for which he has 
no direct remedy at law, warrants an injunction to protect 
him. Poppleton v. Moores.........0006. eave will ae'ee ewes BOS 

Trespasser, 

4. The destruction of a fence by a trespasser, and his threat 
to repeat such act as often as the fence should be re- 
placed, entitles the owner of the premises invaded to an 
injunction against the trespasser, even though the latter 
may not be insolvent. Lynch v. Hgan........cecoes Sewer ede 541 


Instructions. See MASTER AND SERVANT, 1, 2. 

An instruction which states the law correctly in the ab- 
stract, but is not entirely applicable, will not be held prejudi- 
cially erroneous where the jury can not have been misled. 
Chicago, B. & Q. R. Co. v. Winfrey....... erated eid 9 6.08 oes Be hOpeD 


Insurance. 
Fraternal Insurance. 


1, A member of a fraternal beneficiary society has no such in- 
terest or property in the proceeds of a certificate therein, as 
will impress such proceeds with a trust in favor of his es- 
tate or his creditors. Warner v. Modern Woodmen of 
BIVETICR: 8 65505 aio lave was SOeaidis Siete PER MOM Ce es Ta WOES 233 
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2. 


Where a certificate in a benefit association provides for pay- 
ment only to certain persons, and the by-laws of the associa- 
tion, as well as the siatutes of the state under which it is 
organized, contain the same provisions, the death of such 
member without the existence of any one who is entitled 
to be made a beneficiary under his certificate creates no in- 
terest in his estate to the fund mentioned therein, and his 
administrator can not recover on such certificate. Warner 
v. Modern Woodmen of AME7TICO...... ccc ccc wee e ec eeeees 


. Where the certificate in a benefit association is payable to 


the legal heirs of a2 member, and he dies without heirs, 
and without designating any beneficiary, and there is no 
one in existence who could, under the by-laws of the asso- 
ciation and the statutes of the state under which it is or- 
ganized, legally become such beneficiary, no equitable rights 
accrue to either the creditors or the estate of the deceased 
member, and the fund reverts to the society. Warner v. 
Modern Woodmen of America......... pig Neves ere ava ravacereteve.eie 0a 


Statutes. 
The loaning of money and the investment of its surplus 
funds by an insurance company, though a necessary part of 
its business, is not taking risks or transacting the business 
of insurance within Compiled Statutes, chapter 43, section 
23, requiring foreign insurance companies to approve resi- 
dent agents with authority to accept service of process. Re- 
versed on rehearing. O'Connor v. Atna Life Ins. Co...... 


Interest. 
Where a note provides for ten per cent. interest after maturity, 


and an extension agreement is entered into betwen the 
maker and holder, extending the time of payment and pro- 
viding for six per cent. interest thereon during the period 
of extension, after the expiration of the period of exten- 
sion the note will again draw interest at ten per cent. 
Mutual Benefit Life Ins. Co. v. Daniels.......... cece eee ‘: 


Judgment. 


1. 


2. 


Accord with Record. 
A judgment must be in accord with the record as a whole; 
the fact that it is sustained by the petition and answer 
is insufficient; if the plaintiff’s pleadings when taken to- 
gether do not sustain it, the judgment is erroneous. Solt 
DM. ANGETSON. cc cc cccrrcccsccnveccsecccece Sava setae esa Gisile.oueraces 


Against City. 
Judgment against a city in an action of which the lot- 


233 


233 


122 


91 


103 
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Judgment—Concluded. 
owner has notice, is conclusive upon the latter as to the 
fact, cause and extent of the injury. Such judgment is not 
conclusive as to the responsibility of the lot owner for such 
cause. City of Lincoln v. First Nat. Bank of Lincoln...... 401 


Estoppei. 

8. One purchasing property and retaining title to it under a 
decree of foreclosure, will not be permitted to challenge the 
validity of such decree. City of Lincoin v. Lincoln Street- 
Railway Oo.......... bier ee erie he Rese here Gar saene aeaaaws 409 


4. Owners of land, who have given quitclaim deeds of all their 
interest in the land, and have suffered a decree in partition 
against them that their grantee holds title to the land so 
conveyed, and have allowed in such action one-third of the 
proceeds of the sale to be paid to the purchaser of the dower 
estate, to be held by him during the life of the doweress, are 
estopped to assert any claim accruing before the partition 
proceedings to the reversion of such dower fund. Curtis 
VM, DUEQverniccccccscccscccvces sialarabretacureNeie oe sucha desman cee 183 


Res Judicata. 

5. A decree of partition, where the court assigns the several 
shares of the parties, is conclusive in any collateral pro- 
ceeding as to the title then held by each of the parties. 
Curtis v. Zutavern........ Ee ee SE ee ee soeee 183 


6. Matters once litigated and determined will not be reexam- 
ined in a subsequent action between the same parties. 
Wood v. Carter... ccccccccsccccces aie hoe cee soe as ees waaee Loo 


Revivor of Dormant Judgment. 

7. In a proceeding to revive a dormant judgment, either party 
has the right to a jury trial for the determination of a 
question of fact at issue. Farak v. First Nat. Bank of 
Schuyler ...cecccscesese sate a eieta ee Sieg bide wala une Zalaterd eeeree 463 


8. The district court, in its discretion, may refuse to render 
a@ personal judgment against defendants at the time of the 
rendition of its decree in a suit to foreclose tax liens, and 
may defer such action until after the execution thereof. 
City of Lincoln v. Lincoln Street-Railway Co....... covecces 469 


Judicial Sales. See MorrTeaces. 


Appeal. 

1. Appeal from an order confirming a judicial sale of real es- 
tate. Objection, low appraisement. Conflict between ap 
praisement and three witnesses. Order affirmed. McKee v. 
FGQGH wececccacievsesececescesecentcesesscvccesssccetvss OLB 
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2. 


Divestiture of Lien. 
The sale and purchase of property under a decree of fore 
closure divests the property of the lien of the decree; but 
where the decree is also a third lien upon other property 
such proceedings do not operate to cancel the lien thereon 
for the amount of the deficiency arising upon such sale, 
City of Lincoln v. Lincoln Street-Railway Co.......... 3 Qioee 


Notice. 


. Notice of a judicial sale published in every issue of a 


weekly newspaper for thirty days before the day of sale, 
is sufficient. Cuyler v. Tate... ccccccscccccccecccsccccvces 


Sale. 
At an execution sale of lands and tenements the thing 
offered for sale and the thing actually sold and transferred 
to the purchaser is the real interest of the debtor in the 
property, not merely his interest as fixed and determined 
by the appraisers. Hart v. Beardsley..........0.cn00e 


. A foreclosure sale of lands and tenements, unless the decree 


otherwise provides, transfers to the purchaser every right 
and interest in the property of all the parties to the action. 
Hart v. Beardsley... cc ccccccsccccveccccees 


Cee e ere rscccnce 


Jurisdiction. See ANIMALS, 3. APPEAL AND Erxor, 12. Courts. 


Jury. 


See JuDGMENT, 7. TRIALS, 7. 


Justice of the Peace. 


1. 


4. 


Bond Given Under Unconstitutional Statute. 
Where, on appeal from a justice of the peace, in a forcible 
entry and detainer proceeding, under a statute which has 
afterward been declared unconstitutional, a bond has been 
given under which the defendant has been enabled to retain 
possession of the property, recovery can be had upon the 
bond. Stevenson V. MOTGan....ccccccccccccccccceccccccce 


Jurisdiction, 


. A decision of the district court reversing an order of a 


justice of the peace discharging an attachment, reinvests 
the justice of the peace with jurisdiction; and it then be- 
comes the duty of such justice to tax the costs against the 
unsuccessful party. Rhodes v. Samuels 


. Pending an error proceeding prosecuted from his order dis- 


charging an attachment, a justice of the peace is without 
jurisdiction to tax the costs of the attachment to either 
party. Rhodes v. Samuels...........000. én 


In an error proceeding from an order of a justice of the 


469 


317 


145 


145 


207 


INDEX. 703 


Justice of the Peace—Concluded. 

peace discharging an attachment, the only judgment which 
the district court is authorized to render and enforce is a 
judgment affirming or reversing the order of the justice 
and taxing the costs incident to such proceeding. Rhodes 
©, SOMUCISs o5. oo ha Rak Oe ERS EW he CATS aE NES ER PO Ce ERE 1 

5. Where a justice of the peace has discharged an attach- 
ment and the plaintiff prosecutes error from such discharge, 
the justice has jurisdiction, pending such proceeding in er- 
ror, to try and determine the main action. Rhodes v. 
BAMUels oc cec cc ccceccccvccccccveens pide toe ok aides we atone ee NL 


6. Section 601 of the Code of Civil Procedure, which declares 
that when the judgment of a justice of the peace shall be 
reversed the cause shall be retained in the district court 
for trial, has reference only to cases which have been en- 
tirely disposed of by final order or judgment and which may 
be again tried and determined. Rhodes v. Samuels........ Bi 

7. Payment of a judgment rendered by a justice of the peace 
in favor of a party who has prosecuted error from an order 
discharging an attachment without payment of costs of at- 
tachment rightfully incurred, will not dissolve the lien of 
the attachment. Rhodes Vv. SAmMuels..........e.eeeeee hres 1 


Larceny. See Criminat Law AND PROCEDURE. 

An information with the charge in the following form: ‘That 
John Doe, late of the county aforesaid, on the 3d day of 
June, A. D. 1898, in the county of Nemaha and state of Ne- 
pbraska aforesaid, knowingly, unlawfully, wrongfully and 
feloniously in and upon one Richard Roe, unlawfully did 
make an assault, and, then and there, a gold filled ‘boss 
case’ watvh of the value of $35.00, the personal property of 
the said Richard Roe, unlawfully and feloniously without 
putting said Richard Roe in fear and without threats or the 
use of force or violence, from the person and against the 
will of the said Richard Roe, did steal, take and carry away 
with the intent, then and there, to steal and carry away the 
said personal property of the said Richard Roe, which said 
property is described above,” contra formam statuti, will 
sustain a conviction for larceny under section 113a@ of the 
Criminal Code. Transcript, page 3. Martin v. State........ 36 


Limitation of Actions. See Bonps. GUARDIAN AND WARD. Taxa- 
TION, 6. | 
1. The statute of limitations does not run against an amended 
pleading wherein the amendment consists in setting forth a 
more complete statement of the original cause of action. 
Ohicago, R. I. & P. R. 00. V. YOUNG. . 0.0 cc ccceceecseccevece 568 
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Limitation of Actions—Concluded. 

2. The statute of limitations does not begin to run against an 
action on a lot owner’s liability over to a city for a judg- 
ment for injuries growing out of a defective sidewalk, until 
the city’s liability is fixed by law or by admission and pay- 
ment on its part. City of Lincoln v. First Nat. Bank of 
LAN COUN. bice i@i ore aerate ey ARG Ra aR OR 8's woveeas ieee ta: AOL 


3. An averment in an answer couched in the language of a 
general demurrer to the petition is insufficient to interpose 
the defense of the statute of limitations. Dufrene v. Ander- 
SON: 54 RETO RAR ARR ea ne A eae neseiete Sees ose. 186 
4. An action is not deemed commenced, within the meaning of 
the statute of limitations, of the date of the issuance of a 
summons, unless such summons is served on the defendant. 
Reliance Trust Co. v. Atherton.......eeeee a iesbee ake econecaceiareac ete 305 
5. Where a summons is issued, but not served, and the defend- 
ant enters a voluntary appearance, the commencement of the 
action, within the meaning of such statute, dates from the 
entry of such appearance. Reliance Trust Co. v. Atherton.. 305 


6. The defendant entered into a contract with the plaintiff’s 
testator to pay off and discharge a certain note and mort- 
gage executed by the latter to a third party, and to save him 
harmless from and against the same. Held, (1) That the 
first clause is an absolute undertaking to pay the debt, 
and upon the failure of the defendant to pay the same 
within the time contemplated by the contract, a cause of 
action at once accrued in favor of the testator or his legal 
representatives; (2) That the latter clause is an undertak- 
ing to indemnify the plaintiff’ against such note and mort- 
gage, and the defendant did not become liable and no cause 
of action accrued thereon to the testator or his representa- 
tives, until they had been damnified by reason of the paper 
against which the testator was indemnified. Former judg- 
ment vacated. O'Connor v, Ajina Life Ins. CO... cee. sce e eee 129 


Mandamus. 

1. Before the court is warranted in granting a peremptory 
writ of mandamus, it must be made to appear that the re- 
lator has a clear legal right to the performance by the re- 
spondent of the duty which it is sought to enforce. Nothing 
essential to that right will be taken by intendment. State 


2. A petition, for a peremptory writ of mandamus directed to 
the state auditor, requiring him to register refunding bonds 
issued by a county, and certify thereon that such bonds have 
been regularly and legally issued and registered in accord- 
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Mandamus—Concluded. 
ance with law, will be held defective in substance, on a 
ruling on a demurrer thereto, where it is not made to appear 
from the allegations therein contained that there has been 
filed in the office of the auditor the necessary information 
and data relative to the issuance of such bonds, from which 
it may be inferred that they were issued by authority and 
in pursuance of a valid statute, and that the statutory re 
quirements to entitle them to registration have been com- 
plied with. State v. Weston....... wiebince eats Sister: eidie'o-ars tes oe. 176 


3. A respondent in mandamus proceedings against whom a 
writ has been issued and who has performed its commands, 
after the allowance of a supersedeas and before his motion 
for a new trial has been disposed of, is not entitled to a 
review in this court of the question whether the writ 
should have originally been granted, especially where the 
judgment complained of provides for his reimbursement 
for costs and where his official term has meanwhile expired. 
Betts- Os State. 622 6.6 di06.50.0 6 ewe toda. n ies vieswee beeeeeese, 202 


Married Woman. See DowrEr. HUSBAND AND WIFE. 


Master and Servant. : 
Assumption of Risk. 


1. An instruction that before the jury could return a verdict 
against the defendant for alleged negligence, it must be 
found that the defendant was guilty of the acts of negli- 
gence, or some of them, alleged in the plaintiff’s petition, 
and that such negligence was the proximate cause of the 
injury complained of, does not embody the principle of the 
assumption of ordinary risks and render errorless the re- 
fusal of the trial court to give an instruction as to the as- 
sumption by the servant of the ordinary hazards and risks 
incident to the business. Evans Laundry Co. v. Crawford... 163 


2. Refusal to give the following instruction in an action by 
a servant to recover from his master damages for a personal 
injury through alleged negligence was held to be prejudicial 
error: “Infants as well as adults assume the ordinary risks 
of the service in which they engage; but an infant engaging 
in a hazardous employment is entitled to a warning against 
dangers which a person of his age and experience would not 
ordinarily comprehend. Therefore, if you find that the 
plaintiff Crawford was warned how he might be injured 
by the machine and that he was warned in such a way as 
would be sufficient to apprise an ordinary person of his age 
and experience of the danger then he assumed the risk and 
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Master and Servant—Continued. 


the defendant would not be liable for the injury received 
from causes against which he was warned.” Evans Laundry 


Co. v. Crawford........eceeee Seicliere Rid Biel dee bes ed's sc lO, LD 


. When, from inexperience or disqualifying causes, by reason 


of youth or otherwise, the duty devolves upon the master 
to give such reasonable instructions and cautions to the 
servant regarding dangers in the performance of his duties 
as will best avoid an injury by reason of such dangers, and 
the master has done so, then the servant is upon the same 
footing as any other employee and is deemed in law to have 
assumed the usual and ordinary risk incident to his em- 
ployment. Evans Laundry Co. v. Crawford..... she elves ; 


. A servant who engages in any employment is deemed as a 


matter of law to have contracted with reference to the 
ordinary hazards and risk incident thereto and to have as- 
sumed the same; and for any injury resulting therefrom, 
without negligence on the part of the master, the latter can 
not be held liable to respond in damages therefor. Hvans 
Laundry Co. v. Crawford....... is chseda vcatetathe acthctareclesn Bede 


. The rule of law as to the assumption of the ordinary risks 


incident to an employment, applies to infants as well as to 
adults. Hvans Laundry Co. v. Crawford....scccccecoees ae 


It is not required that the master who is sued by a servant 
for an injury received while engaged in the line of his em- 
ployment, shall plead in his answer that the servant as- 
sumed the usual and ordinary risks and hazards incident to 
the service in order to be entitled to an instruction to the 
jury as to the rule of law regarding such assumed risks. 
Bvans Laundry C0. v. Crawford. ....cccccccccccncccsccees 


Where the assumption of a risk not usually and ordinarily 
incident to the employment is relied on as a defense in an 
action against the master for negligence, such assumption 
of risk must be specially pleaded. Evans Laundry Co. v. 
OPG2OfONE. 2 si ecd Ses Bhs eb ie Sines le DEE TE Sa We MOS Soe hb os 


. There is no presumption that a child of fourteen years has 


as much prudence and understanding as an adult, and where 
such child has been injured while engaged in dangerous 
work which he bas been commanded to do, it is for the jury 
to say, considering his age and experience, whether he as- 
sumed the risks of his employment. IJIttner Brick Co. v, 
Killian ....... eG tualere eeu eee w Sis islie- 6: ole elleare ¥ isi area: Sete Sptotes 


Contributory Negligence. 
A servant can not undertake the performance of a service, 


153 


153 


153 


153 


153 
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Master and Servant—Continued. 


even in obedience to the command of the master, where the 


” danger is so obvious that injury would be inevitable, and if 


10. 


11. 


12. 


13. 


14, 


15. 


he does so, he will be held guilty of contributory negligence. 
Ittner Brick Co. v. Killian. ccc ccc ccc ccc cc cree eee ne eens 
Youth and inexperience being inherent, and not the result 
of carelessness or negligence, it is not error to state, in an 
instruction in an action for personal injuries, that if plain- 
tiff, “because of his youth and inexperience, failed to ap- 
preciate the danger,’ without adding, “or by the use of 
reasonable care on his part could or would not have known 
it.’ Ittner Brick Co. v. Killian... ccc ccc cece cee cee eee neee 
A servant, a child of fourteen years, was ordered by his 
master to assist in cleaning and oiling a brick machine pro- 
pelled by steam, while the same was in motion. The work 
was highly dangerous, but could be accomplished without 
injury. Held, That the question whether the servant was 
guilty of contributory negligence was properly left to the 
jury. Ittner Brick Co, v. Killian... ccc cece cece eee cnet 


Where 2 boy fourteen years old undertakes dangerous work 
in obedience to the command of the master, the law will not 
deny him relief on the ground of contributory negligence, 
unless the danger was so manifest and glaring that it must 
have been known to one of his age and experience that he 
could not do it without injury. Jttner Brick Co. v. Killian... 
Liability of Master. 
If a servant, on account of his youth, lack of prudence and 
understanding, and because of the want of proper instruc- 
tion, fails properly to appreciate the risks involved in certain 
labor which he is commanded by the master to perform, 
and is injured, the master will be liable. JIttner Brick Co. 
v, Killian....... ile Vis thce eve ste be GS aiayot re arasia ee vredeva gre esanes ik Meats 
An infant engaging in a hazardous employment is entitled 
to warning from the master of dangers which, on account 
of youth and inexperience, he does not comprehend and 
appreciate; and if such warnings be not given, or if they 
be inadequate, the master is in fault and must answer 
for the consequences. Evans Laundry Co. v. Crawford...... 


If an employer has knowledge that the servant will be ex- 
posed to risks and dangers in any labor to which he is 
assigned, and knows or ought to know that the servant is 
for any cause disqualified to know, appreciate and avoid 
such dangers, the same not being obvious to the servant, 
then it becomes the master’s duty to give such reasonable 
cautions and instructions as to reasonably enable the serv- 


51 


707 


589 


589 


589 


589 


589 


153 


708 INDEX. 


Master and Servant—Concluded. 
ant, exercising due care, to do the work with safety to him- 
self; and a failure to do so renders the master guilty of a 
breach of duty, for which he would be legally responsible. 
Evans Laundry Co. v. Crawford..... Ree eee a austere HeGeaee dc kDo 


Mechanics’ Liens. 
1, On the foreclosure of a mechanic’s lien the plaintiff may 
take a personal judgment against the party personally liable 
for the debt. McHale v. MGlOn€y... 2... cece cee eee ne teens 532 


2. A mechanic’s lien attaches to a leasehold interest and to 
buildings erected by one tenant and sold to another who 
has acquired a lease of the same interest, and this, not- 
withstanding the removal of the buildings at the end of the 
term is expressly required by the lease. Zabriskie v. 
Greater America Erposition CO.....cccec ee reccccccetucees 581 

3. Where a case is tried on the theory that a contract signed 
by the husband alone for performing labor and furnishing 
material by a contractor in the erection of a building, was 
made by the hus!.and for himself and as agent for his wife, 
they holding a joint lease of the premises, this court will 
not reverse a decree enforcing a mechanic’s lien against both 
husband and wife on the ground that the petition does not 
in plain terms charge that the contract was with both. 
MECH G1: 0: MAONEY « o¢i0 joie aa SAN a he has o Bioeng Meee eee 532 


Mortgages. See Contract. TAxXaTion, 5. 
Accounting. 

1. It is the duty of a mortgagee in possession to account to 
subsequent mortgagees for the full and fair rental value of 
the premises while controlled by him. Hatch v. Falconer... 249 

Appraisers and Appraiscment. 

2. The object of an appraisement is to prevent a sacrifice of 
the debtor’s property by providing that it shall not be sold 
for less than two-thirds of the yalue of the debtor’s inter- 
est as fixed by the appraisers. Hart v. Beardsley.......... 145 

8. Section 495 of the Code of Civil Procedure authorizes a new 
appraisement of property whenever it is demonsirated by 
two futile attempts to sell, that the preceding valuation was 
too high. The number of appraisements is not limited. 
LOG Ve VACUA yao oles ees eR Sie sea Pe aaa le ee 143 

4. Where appraisers of land about to be sold on foreclosure 
deduct a junior lien in favor of one of the parties to the ac- 
tion from the gross value of the property, the error is with- 
out prejudice, unless it deprives the mortgagor of the specific 
right secured to him by the appraisement law. Hart v. 
Beardsley ........ § ea bs patie Beard: Suet are 'bi6iees dear aveySis ehavase 9 le Bese eecece 145 
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5. 


10. 


11. 


12. 


The business of appraisers is to fix the value of debtor’s 
interest, and not to determine the extent of such interest, 
or the character of the title which will be offered for sale. 
Hart v. Beardsley........ diate soieigerece tolecelnrbee sade tetes veeeeee 145 


. Notwithstanding the wrongful deduction of a junior lien by 


appraisers, the confirmation of the foreclosure sale will 
divest the junior lien and vest in the purchaser every right 
to and title in the property of every party to the action. 
Hart v. Beardsley....... Sealeces wee ge tkueda geese cee LES 


Where a decree of foreclosure determines that a lien of one 
of the parties to the action is a junior lien, the appraisers 
have no authority to adjudge it to be a senior lien. Hart 
»y. Beardsley........4. vais erana ethos bs eines awe Ratan . 145 


First Mortgagee Not Tenant of Subsequent Mortgagee. 


. A first mortgagee in possession of the mortgaged premises, 


is not the tenant of subsequent mortgagees. Hatch v. 
Falconer ...sccccccvvoes sei auetaitees § inte D Ria aei 8 pa sSiho Gre. euesee AD 


Redemption. 
A person who is entitled to redeem from a sale under decree 
of foreclosure to which he was not a party, must pay the 
full amount of the mortgage-lien; though the land may 
have sold for a less sum. Dougherty v. Kubat........... . 269 


But it is equitable to allow the plaintiff in an action for re- 
denrption to redeem his interest by paying his equitable 
proportion of the mortgage debt, and the defendant may, if 
he sees fit, allow the plaintiff to do so. Dougherty v. Kubat, 269 
As the rule that the debt is a unit, so that redemption of a 
partial interest only can not be imposed upon the mortgagee, 
is solely for the benefit and convenience of the latter, if he 
chooses to accept a portion of the debt and allow redemption 
of a partial interest, and such course is equitable under the 
circumstances, the holder of such partial interest can not 
insist upon redeeming the whole. Dougherty v. Kubat...... 269 
Sale and Confirmation. 
Pierce and Mrs. Cotterell, each holding a mortgage on the 
property of Mrs. Atwood, foreclosed their mortgages; the de- 
cree awarding Pierce a first lien on the property and Mrs. 
Cotterell the second lien. Pending an appeal to this court 
taken by Mrs. Atwood, the property was sold, and the pro- 
ceeds of the sale, after satisfying the cost, were paid to the 
mortgagees. The amount was sufficient to satisfy the claim 
of Pierce, but not that of Mrs. Cotterell. This court reversed 
the decree of the district court so far as it awarded Pierce 
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13 


14. 


165. 


16. 


17. 


a lien on the property, holding that his mortgage could not 
be enforced against it, and affirmed the decree so far as it 
awarded a lien to Mrs. Cotterell. After this Mrs. Atwood 
filed a motion in the district court to compel Pierce to make 
restitution of the money paid to him. Mrs. Cotterell also 
appeared and made claim to the fund to the extent that her 
claim was uupaid. The district court ordered the whole 
amount paid to Mrs. Atwood, Held, That this was error and 
that Mrs. Cotterell was entitled to sufficient of the fund to 
satisfy her decree. Pierce v. Atwood....... J euh winnie wereree-acele 


Street-Railways. 
Section 77 of chapter 11 of the Session Laws of 1887, which 
ereates a lien for paving taxes against the lines of street- 
railway companies, does not make such special taxes a lien 
on their personal property. City of Lincoln v. Lincoln Street- 
Railway C0.....eccceesees oat avn; 0:0 b sevwiincavelere Siere'sverese ye Sieuisievaievs 6 


A street-railway company authorized to construct, equip 
and operate lines of electric street-railway may purchase 
lines already constructed and fit and suitable for the ex- 
tension and completion of its system, as well as construct 
the same. And a recital contained in a mortgage executed 
by such company that it has power to borrow any sum or 
sums of money which may be necessary for the purchase, 
construction and equipment of its electric street-railway will 
not render the mortgage void upon its face. City of Lin 
coln v. Lincoln Street-Railway C0...........0008. Stale e See 


A series of bonds secured by a mortgage or trust deed on 
the property of a street-railway company are negotiable, and 
as between bona-fide purchasers thereof for value, are equal 
in priority; the lien of each bond dating from the recording 
of the mortgage that secured it and not from the time it 
was issued. City of Lincoln v. Lincoln Street-Railway Co.. 


Such a mortgage is a first lien upon the property of the 
street-railway described therein as against all special as- 
sessments for paving taxes, except such as were assessed 
for paving already done, or as were in contemplation at 
the time it was recorded. City of Lincoln v. Lincoln Street- 
RGUCAY (0... cer ccrcccccncccccvrccccsccccseesessessescens 


Where a street-railway company mortgaged its property and 
franchises to secure the sum of $600,000 for the purpose of 
purchasing, constructing and equipping its lines of electric 
street-railway, and it is shown that it expended for that 
purpose about $900,000, it can not be said that the mortgage 


296 
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18 


19 


20 


was given to create a fictitious indebtedness. City of Lin- 
coln v. Lincoln Street-Railway Co......... eb Bi wnetece ee eceeees 


Where it is claimed that a mortgage executed by a street- 
railway company is for an amount in excess of that per- 
mitted by law and its charter, such alleged fact must be 
proved, so that an examination of the record will disclose it, 
Otherwise it will be presumed that the mortgage was not for 
an excessive amount. City of Lincoln v. Lincoin Street- 
Railway Co..... Susser dcedel shee ter a0 Bieler eve eet wranste Wha Te oes es oe ease 


Where a mortgage was placed upon a street-railway prop- 
erty, and afterwards another company, against which certain 
liens for taxes levied as special assessments existed, was con- 
solidated with the mortgagor company, held, that the lien of 
the mortgage on the property covered thereby, without the 
consent of the mortgagee, could not he impaired by the 
agreements and acts of consolidation, and that the tax lien 
on property consolidated and merged into the new company, 
and with the property mortgaged, could not be made prior 
to the mortgage lien on all the property after consolidation; 
that the tax and mortgage liens attached to the specific 
properties embraced in the levy and the mortgage respect- 
ively, in accordance with their original priorities. City of 
Lincoin v. Lincoln Street-Railway C0... .cecsccccsccunceves 


Tenant in Common. 
A tenant in common who was not made a party, and is 
therefore entitled to redeem from a foreclosure sale, may 
not compel the mortgagee or his ‘successors to accept a part 
ef the debt and relieve his interest only of the burden, but 
must offer to redeem the whole by discharging the entire 
jincumbrance. Dougherty v. Kwhat....cscccovees wevonceeen 


Municipal Corporations. See INDEMNITY. JUDGMENT, 2. Limrra- 


TION OF ACTIONS, 2. 
Assessments. 


1. A petition signed as required by statute, is a necessary pre- 


requisite to the assessment of the cost of grading a street 
upon the abutting property. Oity of South Omaha v. Tighe, 


£ The only foundation for special assessments rests in the spe- 


cial benefits conferred upon the property assessed, and, 
therefore, the frontage rule per foot can not be adopted 
unless the benefits are equal and uniform. Morse v. City 
Of OMANA... cc ccccccccncevcceneresensnseneessserseseecece 


8. Under the provisions of section 110, chapter 12a, Compiled 


Statutes, 1897, a petition signed by the owners of a majority 
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of the foot-frontage is requisite to a valid levy of a special 
assessment against property specially benefited to pay for 
repaving, and the collection or enforcement of such special 
assessment will be enjoined where it does not appear that a 
petition so signed was first obtained. Morse v. City of 
Omaha ..... or eselate siete 9 Whole Biot ene digid Wie acbsete ai eig es “aneiverg.ece tetova. ea Tea-0s 


4. Statutory provisions authorizing assessments of special taxes 
against property benefited by public improvements, are to be 
strictly construed, and it must affirmatively appear that 
the taxing authorities have taken all steps which the law 
makes jurisdictional; the failure of the record to show such 
proceedings, will not be aided by presumptions. Morse v. 
City Of Omaha.............- Saevena ita lesenes Sie erated ace 


5. One who has not been guilty of laches, will not be estopped 
to object to the payment of a special assessment which is 
void for want of jurisdiction in the taxing authorities to 
make the assessment. Morse v. City of Omaha..... Siaccieretcvess 


6. Assessments for paving one foot outside of the rails of 
street-car lines will not be held void where such paving was 
done while the statutes were in force providing that street- 
railway companies should be required to pave between their 
tracks and one foot outside of the rails thereof. City of 
Lincotn v. Lincoln Street-Railiray CO... cc cece cece ee eeeee 


7. Under the statute, the taxes levied as special assessments 
in cities of the first class draw intercst at the rate of 
twelve per cent. per annum from the time of delinquency, 
and a decree enforcing a tax lien arising thereon will draw 
interest at the same rate. A computation of the amount due 
on special assessments upon that basis will be sustained. 
City of Lincoln v. Lincoln Street-Railway CO.........ceees 
A statutory petition is a jurisdictional prerequisite to assess- 


ment by a city council of abutting property to pay for im- 
provements. Portsmouth Savings Bank v. City of Omaha... 


9. Where it affirmatively appears of record that the council in 
levying the special assessment took into consideration the 
question of the extent of the benefits, and, preliminary to 
the levy, formally and specifically found that each parcel of 
land is specially benefited to an amount equal to the tax 
assessed against it, it is immaterial that each parcel hag 
been assessed an equal amount per front foot, as a finding 
that the benefits are equal and uniform need not be in the 
exact language of the statute. Morse v. City of Omaha...... 


10. Under the provisions of section 161, chapter 12¢, Compiled 
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11, 


12. 


13. 


14. 


1b. 


16. 


17. 


Statutes, 1897, the council, before assessing property for 
special benefits, according to the rule per foot-frontage, must 
find that the benefits accruing thereto are equal and uni- 
form. However, where the council fails so to find, a tax- 
payer with notice, dissatisfied with the rule per foot-frontage 
adopted, should cause such action to be reviewed, and on 
failure so to do he will not, in a proceeding to enjoin the 
collection of such tax, be heard to say that the tax is void. 
Morse v. Oity Of OMANG......ccccccccccccccseccccccsnsece 
Equalization. 
Notice of the sitting of the board of equalization examined, 
and held to comply with the requirements of the statute. 
Morse v. City Of OMAN. ... cece sccnccccccncccceceesecece 
A city board of equalization sitting in the matter of a spe- 
cial assessment found the property to be benefited ‘“‘to the 
full amount in each case of said proposed levies.” Such 
finding is not so defective as to proportional benefit that it 
lies open to attack by injunction. Portsmouth Savings Bank 
VD. City Of OMAN. ..cccccccccccccecccsccecesrscsceces Sioeecs 
A eity board of equalization in regular session with due 
notice, acts judicially; and such action is not open to col- 
lateral attack. Portsmouth Savings Bank v. City of Omaha, 
Officer. 
One who is both a de facto and a de jure incumbent of a 
elty office can not be deprived of the salary attached thereto 
by reason of the usurpation of the office at the instance of 
the city authorities. Moores v. State......sscececcees oa 
Ordinance. Election. 
One can not question the validity of an ordinance until his 
rights are directly affected thereby. Flick v. City of Broken 
BROW 506i 10.0 Said ye) bleers 8e. wid S15 GROW Gio 6 S18 bo. bins Gielerg Rs Bia, Biw ele we eee 
Where a city ordinance requires that, when any repaving 
shall be declared necessary by the mayor and city council, 
and an improvement district created, notice to property own- 
ers shall be given to designate within thirty days the ma- 
terial to be used, the recording of such declaration is not 
jurisdictional. Portsmouth Savings Bank v. City of Omaha, 


A statute authorizing the city, council to repave streets 
under certain conditions, provided that the abutting prop 
erty owners should have thirty days from the date of ap 
proval and publication of an ordinance declaring such im- 
provement necessary within which to designate the paving 
material. No other reference was made in the statute to 
such ordinance declaring the improvement necessary. The 
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18. 


19. 


20. 


21. 


22. 


23. 


property owners were given thirty days from the publication 
of a certain ordinance within which to designate the pav- 
ing material. Held, That the failure of the council to pass 
and publish an ordinance declaring the improvement neces- 
sary would not invalidate the assessment. Morse v. City 
Of OMAaNG...... cee cece ee o:dvie vigtenena Sincere 


Under a village ordinance calling an election at a given date 
as to the issuance of bonds for the extension of waterworks, 
and providing for publication of notice in a certain paper 
for five weeks before such election, a publication in each 
issue of the paper thereafter till the election, being five 
weekly publications, is sufficient notice, although the first 
one was only thirty-two days before the election. State 
VU. WeStOI. .. cc cece cece te See laa erereiatel are esse otecaavers 


Paving of Streets. 
Notice to property owners to select material for paving of 
streets in cities of the metropolitan class, published for the 
required time, and in the required manner, substantially in 
accordance with the requirements of both the statute and 
the city ordinance, is not bad because not directed to the 
owners by name. Portsmouth Savings Bank v. City of 
ONAN. 5 58 aoa SRE Ss Bika 6 Sia 801k Sie wie 8 oe. ON 8S wl ate eck eee eS welea ee 

Petition for Repaving. 

Petition for repaving in case at bar examined, and held not 
signed by owners of most of the foot-frontage. Morse v. 
City of Omaha...... aia heueeye ate a e\us'6s bse Sian eioneiane 


A petition asking for the repavement of a street does not 
come within the provisions of section 4, chapter 36, Compiled 
Statutes, 1901, as being an incumbrance or conveyance of 
land, and where the owner in fee signs such petition, the 
land will be bound thereby without the signature of his wife. 
McLain v. Maricle, 60 Neb., 353, followed. Morse v. Oity 
Hividence that the petitioners have no title of record to the 
premises described in the petition, will support a finding 
that the petitions were unauthorized and insufficient where 
the only evidence of ownership is the recitals in the peti- 
tions themselves. City of South Omaha v. Tighe... ..ceseeee 


Signatures to Petition. 
The president or secretary of a corporation, either singly 
or jointly, can not bind the corporate property by signing 
the corporate name to a petition asking for a street im- 
provement without being specially authorized. Morse v, 
Oity Of OMAN... cccccccccccccccccccssccscccccccssensece 
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24. 


25. 


The authorized signing of a wife’s name to a petition, by 
abutting owners to a city council, for the repaving of a 
street, is tantamount to an actual signature by the wife. 
Portsmouth Savings Bank v. City of Omaha............00006 


The signatures by executors and trustees of an estate to 
whom jointly it is devised to be held and managed by them 
during the lifetime of the testator’s wife, with full discre- 
tion in the management and control of said property with 
the view of increasing its value and deriving the best pos- 
sible income therefrom, are the signatures of the owners 
in the meaning of the statute. Portsmouth Savings Bank 
v. City of Omaha......... CREED SEA AL EAD Fe DREAMS EE OER SE 


Negligence. See MasTeR anpD SERVANT. RalLRoaps. Waters, 40. 
1. It is only where the facts are not in controversy, or when 


put one rational inference can be drawn from the evidence, 
that the court is warranted in determining the question of 
negligence as a matter of law. Chicago, B. & Q. R. Co. v. 
Winfrey ..... Gcy ue vaifbsonniona sorbiacd ous Sisieceravenernveroee OE Oe 


. Where there is very slight evidence of intoxication, it is not 


error to refuse an instruction telling the jury that con- 
tributory negligence, caused by intoxication, would be a 
defense, the court having fully instructed them as to what 
would constitute contributory negligence. New Omaha 
Thompson-Houston Electric Light Co. v. Johnson.........5. 


. Where, upon an issue of fact raised by a plea of contributory 


negligence, the testimony is conflicting, or where the evi- 
dence as a whole is of such a character that rational minds 
can fairly draw therefrom different conclusions, the ques- 
tion is one for the jury. Ohicago, B. € Q. R. Co. v. Winfrey, 


Negotiable Instruments. See BiLts anp NoTEs, 


New Trial. See AprpEAL AND Ernor, 14. 
1. To entitle a party to a new trial on the ground of newly 


2. 


discovered evidence, it is not enough that the evidence is 
material, and not cumulative, but it must further appear 
that the applicant for a new trial could not have discovered 
and produced such evidence at the trial; and where the evi- 
dence is merely cumulative, the failure or inability to pro- 
duce it is not ground fdr a new trial. Matoushek v. 
Dutcher wwsccccccccecs PER RARER Olea ey ee a byt aiaer ae eects a 
Where a new trial is asked for on the ground of misconduct 
of the jury, the finding of the trial court on that question, 
pased on conflicting evidence, will not be disturbed by a 
court of review. Matoushek v. DUtcner....ccccscccsccscvee 
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New Trial—Concluded. 

3. A motion for a new trial on the grounds of accident or 
surprise, is addressed to the sound discretion of the trial 
court, and where it is shown that the facts on which such 
claim is based were known during the trial, and it is not 
shown that an effort was made to meet these conditions, it 
can not be said that there was an abuse of discretion in 
overruling the motion. Afatoushek v. Dutcher. ...cccacccoes 

4. Where an action is brought against several persons for the 
conversion of a stock of goods and a verdict is rendered 
against all of them, and the evidence is not sufficient to sus- 
tain it against one or more of them, their motion for a 
new trial may be properly sustained, and judgment ren- 
dered on the verdict against the other defendants. Gross 
DE SOHC ee ei itd i, bebe ie Sik heh oka HE ONE Ve Rosen ew O EE bees 


5. Where an ordinance requires a notice to be published for 
six days, the six days are the six days immediately before 
the date named in the notice, and unless that date is Sun- 
day, one of the days of publication must be Sunday. Ports- 


627 


223 
223 


mouth Savings Bank v. City of Omaha..... dave wey eave ereaen’ D0, 60 


Nuisance. 

The erection and maintenance of any nuisance is declared to 
be a crime by Criminal Code, 232; and the declaration is not 
restricted by the enumeration of certain acts; all common 
law nuisances are crimes. State v. De Wolfe......... weber 


Oleomargarine. See CriminaL LAW AND PROCEDURE. 


Partnership. 
Partners are jointly and severally liable for partnership debts. 
Wood v. Carter. .csssvees #850 ACNE 8 Loses 6 wide bre sb esey a 4d Wi geval a 8 be 
Payment. 


1. The direction given by defendant to the city treasurer, as 
shown by the evidence in this case, was specific enough to 
require him to credit the payment of the $5,000 deposited 


with him on the taxes which were a first lien upon the de-. 


fendant’s line of street-railway. City of Lincoln». Lincoln 
Street-Railway CO... cc ccccsccccevcavccccecsetaccveceueacse 
2. A creditor can not divert a payment by his debtor from the 
appropriation made by him, upon mere equitable considera- 
tions that do not amount to an agreement between the 
parties giving the creditor a right to appropriate the pay- 
ment otherwise than directed by the debtor, though mere 
equitable considerations may contro] where the payment 
is made without designating its application. City of Lin- 
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Pleadings. See Limitation or Actions, 1,3. REPLEVIN. STATUTES, 


1 


a 


1, 2. 
Admission in Answer. 


Admissions in an answer to a suit for specific performance 
that. a contract for the sale of land was executed, in the ab- 
sence of anything to restrict the meaning of the term, ad- 
mits that it was duly acknowledged when acknowledgment 
was necessary to make the contract valid. Solt v. Anderson, 103 


Allegation of Demand. 
In an action on a demand note, the failure to allege a de- 
mand before suit brought will not be held fatal after 
judgment. Grant v. Commercial Nat. Bank of Omaha...... 219 


Demurrer. 


. Objections to the formal defects of a pleading can not be 


raised by demurrer, but must be raised by a motion for a 
more definite and specific statement. Grant v. Commercial 
Nat. Bank of Omaha......... cc eceee ieatce ser daccye dies cece eee BLD 


Petition tinder Lord Campbell’s Act. 


. Where the petition sets forth in general terms pecuniary 


loss in an action under Lord Campbell’s act, it is no abuse 
of discretion to permit an amendment setting forth the par- 
ticular facts from which such loss is inferable. Chicago, 
R. 1. & PP. R. CO. U, YOUNG... ccc cee ccc cece ee cceseceeses 568: 


Reply. 
A reply denying each and every allegation of the answer 
inconsistent with plaintiff’s petition is defective and will 
be held bad on a motion to make more specific. Gross v. 
Scheel ......000. Ga deeeve stein Sa a eeehorele eve eee erates eiswigee seve eee 
ZieMan V. SCHEE]...csrcccevscccccvcccsccccevccsseeseccses Lad 


. A reply as follows: “Now comes the said plaintiff and, 


for reply to the said defendant’s amended answer, denies 
each and every allegation, in said amended answer con- 
tained, that in any way conflicts with or contradicts the 
allegations set forth in plaintiff’s petition,’ was treated as a 
sufficient denial by both parties on trial of the cause, 
therefore, it must be so treated in all stages of the case. 
Gross VU. BCH] oc cicecvsacccecaececcesccedeccessvecseees OL0 
Bieman V. SCHEE1. .cccrssccccccccccccccvecescccsevsvssesess Lao 


Variance. 
A variance between allegata et probata will not be held to 
be prejudicial, requiring a reversal of the judgment, where 
it appears that the party complaining was not actually mis- 
led or surprised to his disadvantage. Itiner Brick Co. v. 
BENS tes eons Eg avaieig esas aie i'n oon ew idee 0 06 sie ceseiess Sis eieeiee’sele-ate 8 OOO 
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Prisons. 

1. The right to determine the necessity for services in guard- 
ing prisoners in a jail, is an ultimate question for the courts 
and belongs neither to the sheriff nor to the county board. 
Dakota County v. Borowsky......... sailed ogee sive tees te OLE 


2. A sheriff who has, either in person or by deputy, guarded 
prisoners in the county jail is, if the services were actually 
necessary, entitled to recover from the county compensation 
for such services at the rate of $2 per day. Dakota County 
VM. BOrowsky..... cc. ee ccc ceces Sreleieip es wets eels soe twaraseied OL 


The specific fees provided for in section 5, chapter 28, Com- 
piled Statutes, 1901 (Annotated Statutes, section 9031), per- 
tain to the office of sheriff, and the sheriff is entitled to them 
whether they were earned by himself or his deputy. Da 
kota County v. BOrowsky...sccccccecccccccccsccscesescess Old 


Process. 
1. The law of this state makes no distinction as to the service 
of summons between members of the legislature and other 
persons. Berlet v. Weary...cccccrcccccccccccccccsesccssee 165 
2. A member of the legislature may, in a proper case, be served 
with summons while at the seat of government for the pur- 
pose of attending the legislative session. Berlet v. Weary... 15 


3. When one of two or more parties jointly and severally liable 
for the same debt has heen duly served with summons in 
one county in this state, a summons may be issued to an- 
other county and served therein upon another party also 
so liable. Wood v. Carter..... aia wie ace ae Sieaidis.cisiasels eases iaie a Oe 


Railroads. 
Adverse Possession. Right of Way. 


1. Under the provisions of section 4, article 11, of the consti- 
tution of Nebraska, a railroad constructed and operated in 
this state is a public highway. McLucas v. St. Joseph & 

Gi Te Be 00 ois Bee cone ieee aie Bvay eta ra sa cata she sa daaa ce Seis Seiad ssitve-s eee. 603 


2. The general public has the same interest in the preserva- 
tion and maintenance of railroads as it has in the main- 
tenance of other highways, and the title to a part of a rail- 
road’s right of way, while such Toad is being operated as a 
common carrier, can not be divested by adverse possession. 
McLucas v. St. Joseph & GT. RB. CO. ccc cece cecccececevaces 608 

3. According to the decision of the supreme court of the United 
States in the case of Northern P. R. Co. v. Townsend, 190 
U. S., 267, 23 Sup. Ct. Rep., 671, a congressional grant of a 
right of way for the construction of a railroad is upon an 
implied condition, which is inconsistent with the acquisition 
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in any manner of any part of such right of way by a private 
individual or corporation. McLucas v. St. Joseph & G. I. R. 
O08: si aciis Wialase Sib babble a atest aie WO erS ial saya aloe. slaves sie’ s deere othe Dates . 


. The right of way of the Grand Island Railway Company, 


having been acquired by grant from the general govern- 
ment for the construction of a railroad, the statute of limita- 
tions is not a defense to an action brought by said company 
to recover possession of a strip of land within such right 
of way. McLucas v. St. Joseph & G.I. R. C0... ce cae e ees 


Negligence. 


. A passenger attempting to leave the train while it is in 


motion, is not necessarily guilty of negligence. Chicago, B. 
EQ. BR. CO. v. Winfrey... cc ccc ccc ce cece rece ences eee ettee és 
The existence of contributory negligence on the part of an 
injured railway passenger, such as will defeat a recovery, is 
a question of fact for the jury. Chicago, B. &€ Q. R. Co. v. 
WURPy so o5 wees eee ei Se a ESE Sei he PEE OOM os COD a 


. An imputation of negligence arises where an injury re- 


sults from the operation of a train carrying passengers; 
and the liability to respond in damages becomes fixed, ex- 
cept in case (1) of criminal negligence, (2) of the violation 
of an express rule or regulation of the carrier actually 
brought to the notice of the party injured. Chicago, B. & 
Qe BR COS 0. WANT TOY ose Spee. win ES BRR SR So 


. To defeat recovery on behalf of an injured passenger under 


a plea of contributory negligence, the act imputing negli- 
gence must be committed under such circumstances as to 
render it obviously and necessarily perilous and to show 
a willful disregard of the danger incurred thereby. Chicago, 
B. & Q. BR. C0. v. Winfrey... ccc cece ccc eee e ecu saeenes 


. The term “criminal negligence,” as used in chapter 72, 


article 1, section 3, Compiled Statutes (Annotated Statutes, 
10039), means gross negligence amounting to a reckless dis- 
regard of one’s own safety and a willful indifference to the 
consequences liable to follow, Chicago, B. & Q. R. Co. v. 
WANTT CY | 5.0 6a a ee SE 0 ee ORE oleh ONE Rea eS ES 
Plaintiff was a passenger on defendant company’s train. 
When she had reached her destination, and while attempting 
to leave the car in which she was riding, and before she 
had reached the door, the train began to move and she was 
compelled to choose instantly and without time for refiec- 
tion as to her course of action, and continued the act of 
alighting from the train, and in so doing was injured there- 
by. Such action would not necessarily bar a recovery. The 
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11. 


12. 


13. 


question of contributory negligence was properly submitted 
to the jury. Chicago, B. dé Q. R. Co. v. Winfrey....... 2.000. 


Where a railroad company constructs its road across 
its own land and in so doing erects embankments and 
bridges and digs ditches and borrow-pits, by reason whereof 
surface-water is or may be collected and discharged upon 
a particular portion of the tract, subsequent grantees of 
that portion can not maintain an action against the com- 
pany by reason of the maintenance of such embankments, 
bridges, ditches and borrow-pits in their original condition. 
Fremont, E. & M. V. R. Co. v. Harlin, 50 Nebr., 698, 36 L. R. 
A., 417, 61 Am. St. Rep., 578, distinguished. Fremont, E. 
EM. IV. R. CO. 0. GAYtON. ccc cece cee cece tence ee 
A railroad company is not liable for injuries caused by a 
team taking fright at the ordinary operation of a train upon 
its road. Hendricks v. Fremont, EH. & M. V. R. Co......4. 


Penalties. 
The provisions of section 9 of the act of 1893, known as the 
Maximum Freight Rate Law and entitled: “An act to regu- 
late railroads, to classify freights, to fix reasonable maxi- 
mum rates to be charged for the transportation of freights 
upon each of the railroads in the state of Nebraska and to 
provide penalties for the violation of this act,” being puni- 
tive and not remedial, are to be enforced in accordance with 
the procedure of the Criminal Code. State v. Union P. 


Desh CO acshsie. a ca tasetavie tivet o%0)eise late arte tis’ wt as "0h 0s4 eieloib aw sscbvetoreie ereisorane ands ‘ 


Replevin. 


1. 


Joinder. Objection. 
The objection that a joint plaintiff in replevin was made a 
party without his consent, is one that can be made only 
by the party himself. Cinfel v. Malena...... Cie ee areee ore Bites 
Partnership Property. 
Replevin can be maintained by the members of a partner- 
ship, joining in their individual names, to recover part- 
nership property from a stranger withholding possession 
from one of them. Cinfel v. Malena...... woes Seabees (ao ett ets 


Plea in Bar. 
The dismissal without prejudice of an action in replevin can 
not be pleaded in bar of another action, where the property 
was immediately returned to the officer to be delivered to 
defendant. Cinfel v. Malena........... see are eeeeeeeceenes 
In a case where an action in replevin was commenced and 
immediately dismissed without prejudice, and the property 
was returned to the sheriff to be delivered to the defendant, 
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Sales. 


such property will not be considered to be iu the possession 
of the plaintiff at the commencement of a subsequent 
action. Cinfel v. Ma@len@... 6... ccc ccc cee ee ee eees 


Specific Defense. 


. In an action in replevin the defendant may, if he so desires, 


plead his defenses specifically; and when he does, his answer 
will be subject to the ordinary rules of pleading in other 
civil cases. Randall v. Gross... ccc cee cc cere ee eee eee 


No action can be maintained for the purchase price of goods, 


unless the delivery or proffer of delivery of the same is 
alleged and proved. F.C. Austin Mfg. Co. v. Colfax County, 


Schools and School Districts. 


Repairs on Schoolhouse. 


1. The director of a school district, with the consent of the 


moderator, may contract for repairs on a schoolhouse of the 
district during vacation. Leonard v. Staté..........2eeee Pet 


. It is not necessary that a contract to repair a schoolhouse 


during vacation be entered into at a regular meeting of the 
school board of the district. Leonard v. State............. 


. It is the duty of the treasurer of a school district to reg- 


ister and pay, from the funds in his hands as treasurer, 
orders properly drawn by the director and countersigned by 
the moderator, and if he refuses to pay such orders, man- 
damus will lie to compel the performance of such duty. 
Leonard V0. State... ccc ccc ccc c cc ccrcccccccccsscecnenceeces 


Sheriffs, Constables and Coroners. 
Where property is attached at the suit of creditors bringing 


separate actions, and such property is taken from the sheriff 
on a writ of replevin issued at the suit of a third party, to 
whom the property is delivered after the statutory bond is 
given and approved, and a part of the attaching creditors, 
while the action in replevin is pending and undetermined, 
cause the same property, in the same condition and of the 
same value, to be taken by the sheriff on execution for the 
debts for which they had attached it, such seizure on execu- 
tion is a complete defense as to all the attaching creditors 
in an action on the official bond of the officer serving the 
writ of replevin for negligently approving an insufficient 
replevin bond. Shull v. Barton........ cc. cc cee cee eee eee 


Specifi¢ Performance. See EXECUTORS AND ADMINISTRATOKS, 6. 


1. 


It seems that a written agreement tc convey a grain ele- 
vator, together with the fixtures belonging thereto and prop- 
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Specific Performance—Concluded. 
erty used therewith, at the option of the proposed vendee, 
within a given time and for a fixed price, if made upon 
sufficient consideration, will be specifically enforced in a 
proper case. Tidball v. Challburg....... eote debi soccees B24 


Where the writing does not indicate, nor is it shown, that 
the proposed vendee did or gave anything for such option, 
and it is not contained in or a part of some contract be- 
tween the parties, which may supply a consideration, it is a 
mere offer from which the vendor may withdraw if he 
chooses. Tidball v. Chaliburg...... Sate 8 ES Siatere aiegs teere ses eoee. 524 
3. Where an owner of a homestead enters into a contract for 
the sale of the same, and it is not properly acknowledged, 
and he dies, and those who succeed to his rights are minors, 
specific performance of the contract will not be granted 
at the suit of either party. Solt ov. Anderson.......... soe 108 


bed 


Stare Decisis. 
1. Glynn v. Glynn, 62 Nebr., 872, followed. Dougherty v. Ku- 
U1) Oe ene TIE RITE PER ICR eR ee Te CN re ert) 
2. Hesselgrave v. State, 63 Nebr., 807, and State v. Murdock, 59 
Nebr., 521, examined, approved and distinguished. Bartling 
De: BeOCe ao ik elajeis wis wisieis Aitlene le Phat Goo oles Sree a apeiaeie wlaseewee.o OSL 
3. The proposition announced in the fourth paragraph of the 
syllabus in Fitzgerald v. Fitzgerald & Mallory Construction 
Oo., 41 Nebr., 374, was in effect, if not expressly, retracted 
on rehearing in Fitzgerald v. Fitegerald & Mallory Construc- 
tion Co., 44 Nebr., 468, and is disapproved. Home Fire Ins. 
O08. (BOTUC ao oe he os lise B66 ae ate eee wh Owe eo: O44 


Statute of Frauds. 

The statute of frauds is satisfied where the cestui que trust 
takes possession of land purchased in pursuance of a trust 
agreement, notwithstanding it is oral. Oberlender v. 
BUCH CT: cece cia ei a Se ie Sale ROS. Sie Sve Wieie STIS Gavi 90 016s sis BEacee leis ~.. 410 


Statutes. See Arrornnrys, 2. Bonps. ConstTituTionaL Law. In- 
SURANCE, 4, 
Demurrer. 


1. Where the record discloses affirmatively that the plaintiff, 
a foreign corporation, has been doing business in this state 
without complying with the conditions prescribed by the 
statutes, a demurrer is properly sustained. Northern Assur- 
ance CO. v. Borgelt..... ccc ccc cc ccc eect ence ees aeeeenens 282 


2. Where such fact does not appear affirmatively, a demurrer 
will not lie because the petition fails to allege that the stat- 
utory conditions have been complied with. In such case non- 


INDEX. 


Statutes—Concluded. 


4 


compliance is a defense to be set up by answer. Common- 
wealth Mutual Fire Ins. Co. v. Hayden, 60 Nebr., 636, dis- 
tinguished. Northern Assurance Co. v. Borgelt..... Sereior as 


Foreign Statute Adopted by This State. 


. If a statute adopted from another state had been construed 


by the courts of that state prior to its adoption here, the 
same construction should be given ordinarily in this state 
in the absence of any indication of a contrary intention on 
the part of the legislature. Goble v. Simeral...........00- 


Intention of Legislature. 
In the construction of statutes, the reason and intention 
of the lawmakers will control, when the strict letter would 
lead to palpable injustice and absurdity. Kelley v. Gage 
COUNTY 65% 6 6 o 6 RG eNOS SKEETER Be condus: sveleaiece Saves eve ‘ 


Repeal by Implication. 


. On the principle that repeal by implication is not favored, 


it is only where two statutes relating to the same subject 
are so repugnant to each other that both can not be en- 
forced that the last-enacted statute will supersede the former 


. and repeal it by implication. Beha v. Stiate...........eeee 


Special Legislation. Title of Act. 


. Sections 70-73, chapter 73, Compiled Statutes (chapter 58, 


Session Laws, 1889; Annotated Statutes, secs. 10275-10278), 
as construed in Glynn v. Glynn, supra, are not unconsti- 
tutional as being broader than the title of the act nor as 
special legislation. Dougherty v. Kubat........... scien s erect 


Stipulations. 
1. Where a party waits until near the close of a second trial 


Street 


1 


before asking to withdraw from a stipulation of facts used 
by both parties on both trials, the court may, in its discre- 
tion, refuse such request. City of Lincoln v. Lincoln Street- 
RGiWAY CO... ccc cc cece nce eneoes ee eR een tO aia 
One party to a stipulation or an agreement can not be re 
leased from a part of it on the ground of a mistake and 
leave the other party bound thereby; his remedy is not 
by motion to withdraw from a part of the stipulation, but by 
a proceeding to reform the agreement, or to set it aside 
altogether. City of Lincoln v. Lincoln Street-Railway Co.. 


Railways. See Monraacss, 13-19, 

The charters of all street-railway companies in this state 
are created by general law. Cities have no power to grant 
such charters or impose any limitations thereon, and the act 
of 1889, authorizing street-railway companies to borrow 
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2. 


money for certain purposes and secure the payment of the 
same by mortgaging their property and franchises, applies 
to all street-railway companies in this state, whether char- 
tered before or after the passage of that act. City of Lin- 
coln v. Lincoin Street-Railway Co..... 


re ey 


A street-railway company authorized to construct, equip 
and operate lines of electric street-railway may purchase 
lines already constructed and fit and suitable for the exten- 
sion and completion of its system, as well as construct the 
same. City of Lincoln v. Lincoln Street-Railway Co........ 


Summons. See Process. 


Taxation. See APPEAL AND Error, 19. CountTizrs aNnp County Or 


1. 


FICERS, 7, 9. MUNICIPAL CoRPORATIONS. 


Caveat Emptor. 
The rule of caveat emptor applies to a purchaser of lands 
delinquent for city taxes; he is in the same position he 
was before the enactment of the section of the general 
revenue law numbered 131; the remedy therein is purely 


469 


469 


statutory. Kelley v. Gage County.....ccccccereeccccccece 6, 11 


City Taxes. 
In dealing with taxes certified by city authorities to the 
county clerk, neither the county clerk nor the county treas- 
urer acts as the agent of the county. Kelley v. Gage County, 


. In an action to recover an indemnity under section 131 of 


the general revenue act (Compiled Statutes, 1901, p. 1000) 
upon a tax or special assessment certified to the county clerk 
by the proper authorities of a city or village, which is void 
on account of some irregular action taken by such author- 
ities, a sale of real estate for the non-payment of such 
tax or assessment does not result from the mistake or 
wrongful act of either the county clerk or county treas- 
urer. Kelley v. Gage County. .....ceceeceeeee 


Equalization. 


. Notice of the meeting of a city council, as a board of equal- 


ization, recites that they would thus meet, in Pivonka Block, 
in the city, on three certain days from 9 A. M. to 5 P. M. 
The record shows a meeting on the first of such days, and 
no further meeting until 7 P. M. of the third day and that 
one of such meetings was held at the office of the city clerk, 
the other at the council chambers. Held, That there was no 
valid equalization, and that assessments levied in pursuance 


thereof are void. Curtis v. City of South Omaha........... 589 
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Foreclosure of Mortgage. 
Where, in the foreclosure of a mortgage, plaintiff prays 
judgment for taxes by him paid for the protection of 
his security, and offers in evidence tax receipts for sums 
so paid, such receipts are prima-facie evidence of the pay- 
ments of such taxes. Mutual Benefit Life Ins. Co. v. 
DOCS. cee le Sees ale Ba web ee ORS SRG. 0 4 Bacal eee Sportage ws 
Statutes. 
The meaning of section 179, and section 2, article 5, of the 
revenue law, as unfolded by the previous decisions of this 
court, is that an action to foreclose a tax-lien may be 
Maintained at any time within seven years from the date 
of the tax-sale certificate. Gallentine v. Fullerion......... 


By the adoption of section 131 of the revenue act of 1879, 
the legislature intended, not to make counties liable for the 
derelictions of the officers and agents of cities and villages, 
but only to change the tax-sale purchaser's ground of ac- 
tion,—to take away the right to sue when there is a valid 
tax, and in its place to give the right to sue when the tax 
is void or the land not subject to taxation. Kelley v. Gage 
County ........06. ath tle Oe Bw ws biendudie ia.0-arela ever ousliong Sie a ose 
Under section 131 of the general revenue law (Compiled 
Statutes, 1901, p. 1000), the liability of the county is that of 
a surety; it is made to answer for the misconduct of the 
officers by which it levies and collects taxes. But it was not 
the intention of the legislature to make it liable for the mis- 
takes and wrongful acts of city and village officers, with 
whom it has no business relations and over whom it has 
no control or authority. Kelley v. Gage County............ 


Street Improvements. 


. Where street improvements are made and the cost of pav- 


ing that portion of the street occupied by street-railway 
companies is levied as special assessments against the 
property of several street-railways as separate properties, 
and the different street-railways are afterwards consolidated 
and merged into one property and operated as one street- 
railway system, the old companies losing their individuality 
and identity and the new company assuming the burdens 
and obligations of the constituent companies, held, that, 
as between the consolidated company and the municipal au- 
thorities levying such special assessments, the liens aris- 
ing by reason of the several assessments against the dif- 
ferent constituent companies and properties attach to the 
pew property owned and operated by the substituted com- 


91 


553 


6,8 


726 


INDEX. 


Taxation—Concluded. 


10. 


11. 


Trial. 


pany as one property in its entirety. City of Lincoln v. 
Lincoln Street-Railway Co.......... EPS ER RT 
Sufficient Evidence, 
Evidence examined, and found sufficient to warrant the 
conclusion of the trial court that the presumption of reg- 
warity resulting from the tax-sule certificate was not 
rebutted, aud thai the subsequent taxes included in the 
decree had been paid plaintiff. Gallentine v. Fullerton.... 


Where the trial court finds, on sufficient evidence, that 
certain assessments for paving taxes were in contemplation 
at the time of the execution of a mortgage by the street- 
railway upon its property, it follows as a matter of law that 
the lien of such taxes is superior to the lien of the mort- 
gage. City of Lincoln v. Lincoln Street-Railway Co....sc.e. 


See JuDGMENT, 7, 8. 
Basis of Recovery. 


. A plaintiff must recover on the strength of his own cage, 


not on the weakness of the defendant's case; it is his right, 
not the defendant’s wrong-coing, that 1s the basis m4 re- 
covery. Home Fire Ins. Co. v. Bardcr.c. cc ccc cca cc ccc tseeee 


Evidence. 


. Where one person pays for land, and another receives the 


title, the question whether it is an advance to one whom 
the donor is under obligation to support or a trust, is in 
both cases, upon a presumption of fact, subject to rebuttal. 
Bailes, v. Dobvins........0000. Sbyee aitseleTeR dei isis Ose ois acai 


. Where the presumption is one of fact, it may be rebutted 


by evidence tending to show that the intention of the pur- 
chaser was different from that to be inferred from the bare 
fact of the conveyance to another person. When such in- 
tention is ascertained, the courts will give it effect, if pos- 
sible. Bailey v. DOODINS... ccc ccc ccc ee cece cee eee e ences 


. Where a party, while on the witness stand, properly iden- 


tifies a series of scale or weight-checks as having been ex- 
ecuted and delivered by himself, or some one authorized 
by him to do so, they may be introduced in evidence by 
the opposite party to rebut his testimony without further 
identification. Matoushek v. Dutcher...... cc cece eee «% 


a public use, can only be established from declarations or 
ciate showing that the owner intended to make the 
donation in question. Langan v. Whalen.........cccceeees 


6. A person is not estopped to deny the existence of a lawful 
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. The allegation that private property has been dedicated to 
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Trial—Concluded. 
public road by the fact that he demanded damages on ac- 
count of the taking of his land therefor, which demand was 
wholly ignored by the public board authorized by law to as- 
certain such damages. Langan v. WHGIEN... 2... ccc eee eee 299 


7. When the intention ofa party is to be ascertained from dis- 
puted or ambiguous circumstances, the necessary inferences 
to be drawn are for the determination of the jury. Langan 
VM, WHALEN... ccc ee cccceccsneever ee ee oS aeoleve eRe site 299 


Misconduct of Counsel. 
8. An appeal for conviction based altogether upon the evidence, 
however fervent it may be, is not an abuse of the privilege 
of advocacy. Parker v. State. ...cc ccc cere es eceee Suse ore oe. 555 


§. Ordinarily, a party who did not promptly object to an 
argument alleged as misconduct, will be held to have 
waived his right to complain. But where the misconduct 
of counsel is so flagrant, and of such a character that neither 
a complete retraction nor any admonition or rebuke from 
‘the court can entirely destroy its sinister influence, a new 
trial should be awarded, regardless of the want of an objec- 
tion and exception. Parker v. Stat€.....sesceccccecccceees B55 


Trover. See CONVERSION. 


Trusts. 

1. Generally, where the purchase-money of land is paid by one 
person and the conveyance is taken in the name of another, 
the party taking the title is presumed to hold the estate in 
trust for him who pays the purchase price. Bailey v. Dob- 
DING wc ecaaeee OE iste ac alee An Basar treats taunts Ccaserereioss acesaieverers ae ia ecaaae 


2. Where purchase-money is paid by one party, and title 
taken in another, where the conveyance runs to one for 
whom the purchaser is under a legal or moral obligation 
to provide, the presumption arises that the conveyance was 
intended as an advancement to the nominal purchaser, and 
not a trust. Bailey v. DOBDINS...... ccc ee cece eee cee nenee 548 


3. The rule that no trust arises in land purchased for another’s 
benefit unless the purchase-money is furnished at the time, 
nor, if the claimant is a partial contributor, unless there 
is an agreement that he shall have an aliquot part of the 
premises, is restricted to resulting trusts, and has no ap- 
plication to express trusts or those arising by agreement. 
Possession on the part of the cestui que trust is notice 
te all the world of his rights in the land. Oberlender v. 


BUtCRer cacccccccncecevccccneccer esr nesssccecescesenssens 
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Ven 


1. The conditions imposed upon a surety on a recognizance 
by the provisions of sections 32 and 33, chapter 19, Com- 
piled Statutes (Annotated Statutes, secs. 4742, 4743), ex- 
amined and held reasonable and binding. Bartling v. State, 


2. In case of the failure of the term, the liability of the surety 
on the recognizance is extended to the next term of 
court actually held, as though no adjournment or contin- 
uance had been had. Bartling v. State........... sid Gee ates 


8. The conditions of a recognizance for the appearance of one 
accused of a criminal offense are not invalidated by the 
failure of the term of court at which he was required to 
appear, on account of an adjournment or continuance of 
such term. Bartling v. State..... REE MERE MER AAAME ROA RE 


dor and Vendee. See Ramnroaps, 11. 

Where an owner of land by any artificial arrangements effects 
an advantage for one portion as against another, upon sevy- 
erance of the ownership the grantees of the two portions 
take them respectively charged with the easement and 
entitled to the benefit openly and visibly attaching at the 
time of the severance. Fremont, E. €d M. V. R. Co. v. Gayton, 


Waters. See Common Law. EMINENT DomalIn, 1, 5. Evimpencs, 4. 


Irrigation. Riparian Rights. 
1. The right of a riparian proprietor as such to use water for 
irrigation purposes is limited to riparian lands. Crawford 
Company V. Hathaway... ccc cccccrcncvccccvaveseccues ar 


2. The right can not be extended to lands contiguous to the 
riparian land nor can water be diverted to non-riparian 
lands which might be used on riparian lands, but is not. 
Crawford Company v. Hathaway..........0.eeeee diateiaare ea 


3. Land, to be riparian, must have the stream flowing over it 
or along its borders. Crawford Company v. Hathaway.... 


The common-law rule with respect to the rights of private 
riparian proprietors has been a part of the laws of the state 
ever since the organization of a state government. Craw- 
ford Company v. Hathaway........ccesceeees sisi Paes creek 


= 


5. It can not be said that the common-law rule defining the 
rights of riparian proprietors is inapplicable to the con- 
ditions prevailing in the state because irrigation is found 
essential to successful agriculture in some portions thereof. 
Crawford Company v. Hathaway. ......ccccecceceee Ter er 

6. The act of congress of July 26, 1866, granted to those ap- 
propriating waters on the public domain for agricultural 
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10. 


11. 


12. 


13. 


14. 


purposes a right in and to the use of such waters when 
made according to local customs, or when such right is 
recognized by the laws of the state or the decisions of the 
courts. Crawford Company v. Hathaway... cc. cee ececaes 


. Common-law rules as to the rights and duties of riparian 


owners are in force in every part of the slate, except as 
altered or modified by statutes. Meng v. Coffee............ 


. Appropriation of considerable quantities of water in seasons 


when that may be done without sensible injury to lower 
owners, does not give a prescriptive right to divert the 
whole stream in dry seasons. dAleng v. Coffee........ wide Stare 


. An applicant for the appropriation of the waters of the 


state for irrigation purposes, can not prosecute the work 
and condemn a right of way for that purpose, until he has 
a permit from the state board of irrigation to divert the 
water of the state to specific lands described in his appli- 
cation. Castle Rock Irrigation Canal & Water Power Co. 
MY TUTES CW is. cya cag cor outa Ate chet eyge atanaita Wa Le ait ales gt via ote Gane xbebirece ek 


Injunction is the proper remedy for preventing one, with- 
out authority so to do, from crossing the canal of an irriga- 
tion company with a lateral for the purpose of carrying 
water to his land from another canal. Castle Rock Irriga- 
tion Canal & Water Power Co. v, Juristh.... ccc cece ee ae 


The common law does not give to a riparian owner an ab 
solute and exclusive right to the flow of al] the water of 
the stream in its natural state, but only a right to the 
benefit and advantage of the water flowing past his land 
so far as consistent with a like right in all other riparian 
owners. Crawford Company v. Hathaway......... 00.00 00s 
MLCNG Vi. COLE acacie Se a5 4 65855. OR SERGE EARS REA oe bee BEE 


The purpose of the law as to the use of water by riparian 
owners, is to secure equality therein, as near as may be, to 
each, by requiring each to exercise his rights reasonably, 
and with due regard to the rights of other riparian owners 
to apply the water to the same or other purposes. Meng v. 
COPE 52535 ee Oe Rated tia ay wbisg gyn ee As hb inal aie te WB. N Ree ae ea 


A riparian owner having a superior title to the use of the 
water of a stream as against an appropriator is not en- 
titled to maintain an injunction to prevent the diversion of 
the storm or flood waters of the stream and thereby pre- 
vent its application to a Lencficial use as contemplated by 
the statute. Crawford Company v. Hathaway..... ass Sain odes 


There is no such thing as a prescriptive right of a lower 
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15. 


16. 


17, 


18. 


19. 


20. 


21, 


riparian owner to receive water as against upper owners. 
Receiving the full flow of a stream for more than ten years 
does not give a prescriptive right that will prevent reason- 
able use of its waters by an upper owner. Crawford Com- 
PANY V. HALNAWAY... 2. cece ccc ccna cee c cece ee ee eens eeseees 


The right to the use of water, when acquired by appro- 
priation, is in its nature a property right and hecomes a 
superior and better title to the use and enjoyment of such 
water than that of a riparian proprietor whose right at- 
taches subsequently. Crawford Company v. Hathaway...... 


The irrigation acts of 1889 and 1895 abrogated the law of 
private riparian rights as thereiofore existing, and substi- 
tuted in its stead a law providins for the appropriation of 
the public waters of the state and their application to the 
beneficial uses therein contemplated. Craicford Company v. 
Hathaway .....66. renee teeters Suds iavwhanetect a theres tos4b seis wih Ses teteed 


The legislative enactments referred to did not have the 
effect of abolishing vested rights of riparian proprietors, but 
affected only such rights as might have been acquired in the 
future under the law as theretofore existing. Crawford 
Company V. Hathaway... .cccccccccccccceccecce oye ae ovata a bioe 


An appropriation of water by “squatter’s right,’ not rec- 
ognized by the laws of this state, the decisions of its courts, 
nor any general, well-rerognized or widely respected cus- 
tom therein, does not, by virtue of section 2339, Revised 
Statutes of the United States, give to the settler who has 
appropriated water in that way for a less period than ten 
years an exclusive right as against other settlers upon the 
same stream. Meng v. Coffee... ..... ccc ccc cc eee enc aee 


The duties of the state board of irrigation as provided for 
in the irrigation act of 1895 (Session Laws, ch. 69), are 
administrative and not judicial. The sections of the statute 
creating such board are not unconstitutional, as conferring 
judicial powers on executive officers. Crawford Company 
Ds LOTR AU GY bree: B ie ole dd seer a nee wieraye Ce ote eee cbeidcevane ie 2S: elaresive Voce 


Where a large number of persons claim rights to use or 
divert the waters of a stream by virtue of riparian rights, 
appropriations, prescription or otherwise, a suit in equity to 
determine such rights, and enjoin infringement, under color 
thereof, of rights acquired under the irrigation act, may be 
maintained to avoid multiplicity of suits. Crawford Com- 
pany v. Hathaway......... pie SS ahdue aa Ree oer ree Tee 


The common-law ruie of riparian rights is underlying and 
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22. 


23. 


24. 


25. 


26. 


27. 


fundamental and takes precedence of appropriations of water 
if prior in time. Crawford Company v. Hathaway.......... 
The two doctrines of water rights, one the right of a 
riparian proprietor, and the other the right of appropria- 
tion and application to a beneficial use by a non-riparian 
owner, may exist in the state at the same time, and both do 
exist concurrently in this state. Crawford Company v. 
ELAR OWOY: esses sia Be ok CEA OS ORE IG AM ER OE UNS 8 
Ordinarily, a riparian proprietor’s right to the use of water 
of a stream is limited to its use for domestic purposes, and, 
if applied to the irrigation of riparian lands, a reasonable 
use for such purpose in view of an equal right to use be- 
longing to all other riparian proprietors. Crawford Com- 
pany v. Hathaway..........66. sgibs dala lobe geb ae tastrsslidlode acento ots 
The plaintiff in such a suit may offer to do equity by com- 
pensating riparian owners whose rights are affected by the 
construction and operation of a canal without leaving them 
to their actions at law; and in that way the amounts due 
the several parties by way of damages may become a 
proper subject of inquiry and adjudication therein. Craw- 
ford Company v. Hathaway............ sgdeaeeauae aie whee wie 


The riparian owner acquires title to his usufructuary inter- 
est in the water when he secures the land to which it is an 
incident, and the appropriator acquires title by appropria- 
tion and the application of the water to some beneficial use; 
the time when either right attaches determining the superi- 
ority of title as between conflicting claimants. Crawford 
Company v. Hathaway..........0.0s ee er ee ee er 
The act of 1877 (Session Laws, 1877, p. 168) was an im- 
plied recognition of the right to appropriate the waters on 
the public domain according to the custom prevailing in 
the arid states immediately west of us, and the irrigation 
acts of 1889 and 1895 expressly recognized and preserved the 
rights of those who had appropriated the public waters and 
applied them to agricultural uses. Crawford Company v. 
FLAERQWAY .iccccccccacccvace ae oes 6 ERAS ODES CRE ARE 
The doctrine of the civil law with respect to the right of 
acquiring an interest in the use of water by prior appro- 
priation and the application thereof to a beneficial use has 
never become a part of the laws of this state, and this with- 
out regard to whether the doctrine was ever in existence 
as a part of the laws in force in the territory acquired by 
the United States known as the Louisiana Purchase. Craw- 
ford Company v. Hathaway......... 0.6... cece eee 
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28. 


29, 


30. 


31. 


32. 


33. 


The term “domestic purposes” as used in section 43, article 
2, chapter 93a, Compiled Statutes, 1901 (Annotated Statutes, 
sec. 6797), has reference to the use of water for do- 
mestic purposes permitted to the riparian proprietor at 
common law, which ordinarily involves but little interfer- 
ence with the water of a stream or its flow, and does not 
contemplate diversion of large quantities of waler in canals 
or pipe lines. Crawford Company v. Hathaway............ 


A riparian owner may take water from a stream for pur- 
poses of irrigation. But his use of the water for such pur- 
poses must be reasonable with reference to the size, situation 
and character of the stream, the uses to which its waters 
may be put by other riparian owners, the season of the 
year and the nature of the region; and he must not, in so 
doing, unreasonably diminish or wholly consume such water, 
to the injury of other owners, nor so as to prevent reason- 
able use of itby them. Meng v. Coffe€........c.cceeeceeee : 


What is a reasonable use of water for irrigation is largely 
a question of fact, depending upon the circumstances of 
each case, and one which may be viewed with some liberality 
in semiarid regions, where use for such purposes necessarily 
involves much loss; but waste, needless diminution, or total 
consumption of a stream, to the injury of others, is clearly 
unreasonable. Meng v. Coffee... ccc ccacvccccccsccceccene 
In regulating the use of water by riparian owners, the law 
distinguishes between those modes of use which ordinarily 
involve the taking of small quantities and but little interfer- 
ence with the stream, and those which necessarily involve 
the taking or diversion of large quantities and a consid- 
erable interference with its ordinary course and flow. 
MCN Vis Ol CC is eyoe aie Sc elas aN bip G:F Gen gele phovacsy oo ORM aie Nae Dieate 


But a settler who appropriates water, and afterwards duly 
enters and receives a patent to the land from the govern- 
ment, may, as against other patentees from the government 
upon the same stream, count the time during which he 
appropriated the water as a mere squatter in making out 
the statutory period of prescription. Jfeng v. Coffee........ 


The extent of riparian land can not, in any cvent, exceed 
the area acquired by a single entry or purchase from the 
government; and whether, in view of the policy of the 
government in the disposition of its public lands, such ri- 
parian land may exceed the smallest legal subdivision of a 
section—that is, 40 acres—or in lieu thereof, if an irregular 
tract, a designated numbered lot, which is bordered by a 


325 


500 


500 


500 


500 


INDEX. 


Waters—Continued. 


34. 


35. 


36. 


37. 


38. 


natural stream, or over which it flows, quare. Crawford 
Company v. Hathaway........ wild Sab. eceuat’s Senne aveearenste te salieap dees 
The irrigation act of 1895 authorizes and regulates the ap- 
propriation of the waters of the state for irrigation and 
other purposes which are declared to be a public use; and 
in making appropriations of water as contemplated by the 
act, a riparian owner whose property rights are appro- 
priated or impaired is entitled to compensation for the 
injuries actually sustained, to be recovered in a suitable 
action or proceeding instituted for that purpose. Crawford 
Company V.. HOI GUWOAY so6 si hee ee eee Pee EO Oa ORE 
A riparian owner’s right to the use of the flow of the stream 
passing through or by his land is a right inseparably an- 
nexed to the soil, not as an easement or appurtenance, 
but as a part and parcel of the land; such right being a 
property right, and entitled to protection as such, the same 
as private property rights generally. Crawford Company 
v. Hathaway........ wh Siiasia fold. ai eipayatoug xohersaile iegrtertds ond Mes Boe espace -evavitis a 
While, as an abstract proposition of law, a riparian proprie- 
tor has the right to the ordinary natural flow of a stream, 
this rule would furnish no basis for compensation where 
water is appropriated for irrigation purposes; in order to 
entitle a riparian owner to compensation he must suffer an 
actual loss or injury to his riparian estate, which the law 
recognizes as belonging to him by reason of his right to the 
use and enjoyment of the water of which he is deprived. 
Crawford Company v. Hathaway... ccc ccc ccc ccc cece eens 
As to those streams of water flowing through the state 
which may be classed as interstate rivers, and along the 
banks of which meander lines have been run by the govern- 
ment in its survey of the public lands, the question is left 
open as to whether or not the waters of such streams may 
not be treated as waters of navigable rivers, to which 
riparian rights of an adjoining land-owner would not at- 
tach as against the right of the public to use the waters 
thereof by its appropriation and application to beneficial 
purposes. Crawford Company v. Hathaway............ ‘ovelets 


The provisions of section 41, article 2, chapter 93a, Com- 
piled Statutes, 1901 (Annotated Statutes, section 6795), and 
of section 21, article 1, of the constitution, authorize the 
condemnation of the right of a private riparian proprietor 
to the use and enjoyment of a natural stream flowing past 
his land, or its impairment by an appropriation of such 
water for irrigation purposes; and such riparian proprietor 
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may recover damages in the same way and subject to the 
same rules as a person whose property is affected injuriously 
by the construction and operation of a railroad. Crawford 
Company V. Hathaway. cc cccccccaccrscccccreseesveces serene 


Omaha Water-iworks. 
The ordinance conferring upon the Omaha water-works 
company the franchise of the public streets for maintenance 
of its plant, provided that after twenty years the city might 
purchase the entire plant, on an appraisement by engineers, 
without regard to any value in the franchise. J/eld, That 
an amending ordinance whose sole effect was to put off the 
time when the city might exercise such right to September 
1, 1908, was an extension of the franchise, and forbidden by 
section 19 of the city charter. Puppieton v. JAfoores...... oa 


Trespass on the Case. 
Unless in cases where the standing water is a nuisance, a 
railroad company is not negligent in so constructing and 
maintaining its road as to cause surface-water to be dis- 
charged upon a portion of its own tand; it is under a duty 
in this respect toward other owners only. Fremont, BE. & 
Af, Vio Bs COs Vin GQYlON 0 ce sied sce e eb hie oie be ease eee ee 


Witnesses. 


1. 


The credibility of witnesses and the probative value of their 
testimony, are matters which it is the peculiar function of 
the jury to determine. Parker v. State... cc. cece ee wees 


. By virtue of the statute, a prior conviction of a felony may 


be proved for the purpose of affecting the credibility of a 
witness, and the court may properly instruct the jury as to 
the purpose of such evidence. Keating v. State............ 


. Where an attorney proffers himself as a witness and volun- 


tarily gives testimony in a case, in which he admits having 
a contingent fee, he should be required to answer on cross- 
examination as to the amount of such fee. New Omaha 
Thompson-Houston Hlectric Light Co. vu. Johnson.........4 


. A memorandum in the form of an inventory of goods en- 


abling a witness to testify as to particular items of stock of 
goods and their value, may be used to refresh the memory 
of a witness. Gross UV. SChCCL. oc. ccc cece c ccc csaececcecces 
Zieman v. SChECL. occ cceccccee iho aaa Ore areca ieteteve/ete ed eerie re 


. The questions (1) whether a witness has in the course of 


his examination willfully and intentionally testified falsely, 
(2) if so, what effect that fact should have upon the cred- 
ibility of his other testimony, are, under proper instruc- 


325 


388 


263 


555 


560 


393 


INDEX, 7B5 


Witnesses—-Concluded. 


tions by the court, exclusively for the determination of the 
jury. Bankers’ Union of the World v. Schwerin. .........6. 303 


. Where a memorandum is kept in connection with a cash 


register, upon which all sales in a mercantile establishment, 
both cash and credit, are entered when such sales are made, 
it may be used by a witness to refresh his memory as to 
the amount of goods sold; and when he can testify that the 
memorandum is correct, it may afterward be put in evi- 
dence as to the detailed statement made by the witness. 
Gross VU. SCHEEL...ccccccccccccscessecvevcceteccsvecescvcses 223 
ZICMAN V. SCONCE... sccecccsevsescccccrcegescecscececseres 223 


Words and Phrases. 


1. 


om oo bo 


“Advertising fund.” Dakota County v. Bartleti............ 62 


. “Attorney’ Dakota County v. Bartlett... ......ccee0e. 62, 66 
. “Attorney of record.” Dakota County v. Bartleti........ 62, 66 


“Criminal negligence.” Chicago, B. é Q. R. Co. v. Winfrey... 13 


- “Executed.” Sole Vv. ANGETSON. cscccccccverccceccsvreceres 103 


